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CASES 


ARGUED  AND  DETERMINED  _^^ 

1882. 


IN  THB 


Court  of  COMMON  PLEAS, 


AND 


OTHER    COURTS, 


IN 


Trinity  Term^ 

AND  THE  VACATION  ENSUING, 
In  the  Second  Year  of  the  Reign  of  William  IV. 


Grissell  and  Others,  Executors  of  W.  Peto,      Maj  26. 

V.  J.  Peto. 

'T'HE  Plaintiffs  sued  as  the  executors  of  W.  PetOj  who  The  Court  re- 
had  directed  his  property  to  be  distributed  amonir  ^"*^  ^?  "^ 
-*  •       ru-        1    •         •    !=              •  •traintlie 
certain  or  bis  relations  in  five  portions.  Defendant's 

There  had  been,  on  the  subject  of  this  distribution,  a  attomic*  from 
suit  in  Chancery,  in  which  the  Plaintiffs*  attomies  had  ^^  ^^^ 
appeared  for  the  parties  interested  in  three  fifths  of  the  ground  that 

property,    and   Lake  and   Wilkinson^   the  Defendant's  ^''eyj**^®!)- 

tained  a  know* 
attornies,  for  the  parties  interested  in  the  other  two  ledge  of  the 

fifths.     Upon  aflSdavit  of  these  facts,  and  that  the  De-  Plaintiff's  case 
fendant  in  this  action  had  not  been  interested  in  the  of  a  Chancery 

Chancery  suit,  suit*  in  which 

they  had  been 
acting  in  conjunction  with  the  Plaintiff,  and  in  which  the  Defendant  had  no  interest ; 
the  Defendant's  attomies  deposing,  that,  in  that  suit,  they  acted  also  for  the  Defendant. 

Vol.  IX.  B  WOde 


2  CASES  IN  TRINITY  TERM  and  VACATION 

1882.  Wilde  Serjt.  obtained  a  rule  nisi  to  restrain  Lake  and 

Wilkinsofi  from  acting  as  attornies  for  the  Defendant  in 
this  action,  upon  the  ground  that  in  the  Chancery  suit 
they  had  obtained  a  knowledge  of  the  Plaintiffs'  case,  of 
which  they  ought  not  now  to  be  permitted  to  avail 
themselves. 

Coleridge  Serjt.,  who  shewed  cause,  relied  upon  an 
affidavit  in  which  Lake  and  Wilkinson  deposed,  that  in 
the  Chancery  suit  they  had  acted  for  the  Defendant  as 
well  as  for  others,  and  had  obtained  little  more  inform- 
ation than  would  have  been  furnished  by  the  Plainiiffs' 
bill  of  particulars.  He  deprecated  depriving  the  De- 
fendant of  the  assistance  of  an  agent  who  was  best 
acquainted  with  the  whole  of  the  transactions. 

Wilde.  It  is  not  deposed  that  the  Defendant  was  in- 
terested in  the  Chancery  suit;  and  it  would  be  pre- 
judicial to  the  administration  of  justice,  if  his  agents 
should  be  permitted  to  turn  against  the  PiaintifTs,  know- 
ledge obtained  in  a  matter  in  which  the  Defendant  was 
not  a  party  interested,  and  in  which  his  agents  were 
acting  in  conjunction  with  the  Plaintiff. 

TiNDAL  C.  J.  I  am  far  from  saying  that  a  case  of 
this  sort  may  not  arise,  in  which  the  circumstances  may 
be  sufficiently  strong  to  induce  the  Court  to  interfere; 
but  the  circumstances  disclosed  in  this  case  would  not 
authorize  us  to  interpose  in  the  manner  required.  The 
attornies  depose  that  in  the  Chancery  suit  they  were 
concerned  for  the  Defendant,  and  if  we  were  not  to  give 
them  credit  for  proper  conduct  in  the  business  of  the 
suit,  we  should  be  meting  out  too  nicely  the  modes  by 
which  they  are  to  obtain  the  information  necessary  for 
the  interest  of  their  client,  particularly  when  they  state 
that  they  have  obtained  little  more  than  would  have 

been 
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been  furnished  by  a  bill  of  particulars  in  this  action.  18S2. 
Without  any  allegation  of  misconduct,  the  application 
for  the  interference  of  the  Court  is  at  least  premature. 
And  it  could  not  be  of  any  great  advantage  to  the  Plain- 
tiff if  another  attorney  were  named  for  the  Defendant, 
since  nothing  could  prevent  his  present  attomies  from 
communicating  the  knowledge  they  possess. 

Park  J.  The  motion  is  a  novelty,  and  the  Court 
ought  not  to  interfere  prematurely ;  particularly  as  the 
attomies  are  amenable  to  the  jurisdiction  of  the  Court 
if  any  improper  conduct  be  alleged  against  them. 

Gaselee  J.  So  many  persons  attend  the  Master's 
office  and  take  copies  of  proceedings  in  the  course  of  a 
Chancery  suit,  that  it  would  be  difficult  to  draw  any 
line  to  interference  on  the  ground  suggested. 

BosANQUET  J.  I  am  of  the  same  opinion :  but  I  by 
no  means  wish  it  to  be  thought  a  case  may  not  occur  in 
which  the  Court  may  think  it  right  to  interfere. 

Rule  discharged. 


Alston  and  Others  v.  Scales.  May  %%. 

r^ASE  for  injury  to  the  reversion.     The  Plaintiff's  Surveyor  of 
property  was  separated  from  a  carriage  highway  by  a  j!^^^^?^  " 
ragged  bank,  with   elder  bushes  growing  on  the  top.  to  reversioner. 

The  highway,  which  led  to  London^  was  not  twenty  for  subtraction 
/.         .  .  of  a  portion  of 

*^^^^*^e-  bis  bank  by 

The  Defendant,  surveyor  of  the  highway,  pared  the  tbe  road  side, 

although  the 
property  is  the  better  for  what  the  surveyor  has  done. 

B  2  bank| 
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1832. 


bank,  the  whole  of  which  belonged  to  the  Plaintiff,  and 
made  it  straight  in  divers  places ;  but  in  so  doing,  took 
away  a  little  of  the  soil.  The  occupier,  however,  stated 
that  the  premises  were  the  better  for  what  had  been  done* 
And  the  Defendant  relied  on  this,  as  well  as  on  the 
IS  G.  3.  r.78*  s.  15.,  by  which  it  is  enacted,  "  That  the 
surveyors  of  the  higliways  shall,  and  they  are  hereby 
required  to  make,  support,  and  maintain,  or  cause  to  be 
made,  supported,  and  maintained,  every  public  cart-way 
leading  to  any  market- town,  twenty  feet  wide  at  least; 
and  every  public  horse-way  or  drift-way,  eight  feet  wide 
at  the  least,  if  the  ground  between  the  fences  inclosing 
the  same  will  admit  thereof." 

Aldersoji  J.,  before  whom  the  cause  was  tried  at  the 
last  Middlesex  sittings,  told  the  jury  that  the  question 
was,  whether  permanent  injury  bad  been  done  to  the 
land;  that,  in  his  opinion,  the  removal  of  soil  was  a  per- 
manent injury  ;  and  that  the  projecting  sides  of  the  bank 
formed  a  portion  of  the  Plaintiff's  fence,  as  well  as  the 
bushes  on  the  top. 

A  verdict  having  been  found  for  the  Plaintiff,  for 
nominal  damages, 


Taddy  Seijt.  moved  for  a  new  trial,  on  the  ground 
that  the  jury  had  been  misdirected  on  the  subject  of 
damage,  and  the  boundary  of  the  Plaintiff's  fence ;  con- 
tending that  injury  to  the  land  could  not  be  occasioned 
by  that  which  improved  the  property,  although  it  might 
remove  a  portion  of  the  soil ;  and  he  put  the  case  of  a 
drain :  and  that,  at  all  events,  the  Defendant  was  justi- 
fied by  the  highway  act,  according  to  which  he  had  a 
right  to  cut  away  the  soil  as  far  as  the  bushes,  which 
must  be  taken  to  be  the  proper  fence. 


The  Cowrt^  however,  held  that  the  direction  to  the 
jury  was  correct  on  both  points ;  that  the  removal  of  the 

smallest 
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smallest  portion  of  soil  must,  in  general,  be  esteemed 
an  injury  to  the  land,  because  it  tends  to  alter  the  evi- 
dence of  title ;  and  that,  as  to  the  supposed  case  of  a 
drain,  it  was  so  foreign  to  the  question  before  the  jury, 
that  it  was  not  necessary  to  caution  them  on  the 
subject.     Taddjf^  therefore, 

Took  nothing. 


Davis  v.  Blackwell,  Executor.  ^'^  *'' 

/COVENANT.     Breach,  non- repair  of  a  house  de-  An  executor 

raised  to  testator  by  a  lease  which  expired  in  D^-  ^^^  W* 

legacies  six 

ember  \%^\.  months  after 

The  testator  died  in  March  1829.     Probate  was  taken  probate,  can- 
out  in  May  1830,  and  this  action  was  commenced  in  pjiy^^t  in 
November  1830.     The  Defendant  pleaded,  plene  admi^  discharge  of 

nistravit  f  plene  administravit  before  notice  of  the  cove-  !!"5,?*^     * 

liability  on  a 

nant ;  plene  adminislravit   before   notice   of  breach   of  covenant, 
covenant     On  which  pleas  issue  was  joined. 

At  the  trial  it  appeared  that  the  Defendant,  after  dis- 
charging some  debts,  made  over  the  residue  of  the  assets 
to  the  residuary  legatee  within  six  months  after  the  date 
of  the  probate.  No  notice  had  been  given  to  him  of  the 
state  of  the  house  in  question,  which  had  never  been 
occupied  by  the  testator. 

A  verdict  having  been  found  for  the  plaintiff, 

Spankie  Seijt  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  Defendant  was  discharged  by 
having  paid  over  all  the  assests  to  the  legatee  before 
notice  of  the  Plaintiff's  claim.  He  cited  Brooking  v. 
Jennings  (a),  where,  on  plene  adminislravit^  it  was  held 
chat  the  Defendant  might  give  in  evidence  that  he  was  ad- 

(0)   I  Mod,  1^4. 

B  3  ministrator 


Davis 
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18S2.  ministrator  durante  mtnore  tetate,  had  paid  certain  debts, 
and  had  delivered  over  the  residue :  and  The  Governor 
and  Company  of  the  Chelsea  Waterworks  v.  Camper  {a)^ 
Blau&Wjsll.  where  it  was  held,  that,  on  plene  administravit,  the  De- 
fendant might  shew  he  had  paid  over  the  residue  to  the 
residuary  legatee,  after  discharging  debts  and  legacies 
the  year  afler  the  testator's  death. 

• 

Wilde  Serjt.  shewed  cause.  The  Defendant  must  be 
presumed  to  be  aware  of  a  lease  to  the  testator  which 
did  not  expire  till  after  his  death.  If  so,  he  was  not 
warranted  in  paying  legacies  till  he  had  ascertained  and 
discharged  all  outstanding  liabilities.  At  all  events, 
payment  of  the  legacies  within  six  months  was  pre- 
mature. Brooking  v.  Jennings  only  decides,  that  an 
executor  durante  minore  atate  may  pay  over  the  residue 
to  the  executor  who  comes  of  age ;  and  in  77?^  Governor 
and  Company  of  Chelsea  Waterworks  v.  Cowper,  the  cre- 
ditor did  not  make  his  claim  till  thirty  years  after  the 
executor  had  paid  over  the  assets :  after  such  a  lapse  of 
time,  it  is  a  presumption  that  even  a  bond  has  been 
discharged.  In  Wilkins  v.  Pjy  (6),  the  Master  of  the 
Rolls  laid  it  down,  "  That  an  executor  to  the  extent  of 
assets  is  liable  to  be  sued  upon  his  testator's  covenants, 
without  regard  to  his  having,  or  not  having  the  pos- 
session of  the  lease.  Even  if  the  testator  had,  before 
his  death,  assigned  the  lease,  the  executor  would  not  be 
the  less  liable  to  be  sued  upon  the  covenants.  He 
cannot,  by  assigning  it  away  himself^  get  rid  of  his 
liability  to  be  sued.  There  is,  therefore,  a  reason  why 
he  should  require  a  covenant  of  indemnity,  just  as  much 
as  there  was,  why  the  testator  himself  should  have  re- 
quired such  a  covenant;  because,  as  the  testator  was 
bound  by  tbe  personal  covenant,  the  executor  is  bound 
to  the  extent  of  assets  by  the  same  covenant."     The 


(tf)   I  Bsp.  175.  (h)  X  Meriv.  265. 


lessor 
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lessor  has  no  remedy  except  on  his  covenant,  while  the        18S2. 
executor  might  have  required  an  indemnity  before  pay-  ^ 

ing  the  legatees.     Plene  adminislravit^   is   a  plea  not  ^^ 

established  by  mere  payment  of  legacies ;  the  Defendant    BlacewslIt. 
must  shew  that  they  were  paid  in  proper  order ;  so  that 
even  a  verdict  for  the  Defendant  could  not  have  been 
sustained  on  this  evidence. 

Spankie.  The  replication  raises  no  issue  of  a  deoas- 
tavtij  which  it  should  have  done,  if  the  Plaintiff  meant 
to  rely  on  the  objection  that  the  legacies  were  paid  out 
of  their  due  order.  It  is  the  duty  of  an  executor  to  pay 
legacies,  and  the  Defendant  ought  not  to  suffer  for  dis- 
charging that  duty  promptly.  By  the  statute  of  distri- 
butions, 22  &  23  Car.  2.  c.  10.,  administrators  may  pro- 
ceed to  wind  up  the  intestate's  affairs  at  the  expiration  of 
a  twelvemonth  from  his  death.  The  same  practice  may 
properly  be  prescribed  to  executors :  and  here  the  test- 
ator had  been  dead  more  than  a  twelvemonth  before  the 
Defendant  paid  the  legacies.  Where  an  executor  has 
no  notice  of  bonds,  he  is  justified  in  paying  simple  con- 
tract debts.  Harman  v.  Harman.  (a)  And  the  same 
principle  ought  to  be  applied  with  respect  to  the  pay- 
ment of  legacies.  The  Defendant  here  received  no 
actual  notice,  and  he  cannot  be  presumed  to  have  im- 
plied notice  of  his  testator's  liability,  for  the  testator  did 
not  occupy  the  house  in  question,  and,  upon  assignment, 
the  lease  would  pass  out  of  his  hands. 

TiNDAL  C.  J.  The  only  question  is,  whether  the 
Defendant  has  shewn  by  evidence  that  he  has  duly 
administered  the  effects  of  his  testator ;  for  it  lies  on  him 
to  shew  affirmatively  that  he  has  done  so,  and  it  is  not 
necessary  for  the  Plaintiff  to  reply  a  devastavit.     Now, 

« 

(a)  $  Mod.  iij. 

B  4  it 
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16SQ.       it  appears  that  the  will  was  proved  in  May  1830,  and 

*'-^'"-  r^     that  after  some  debts  had  been  paid,  the  Defendant,  in 
IDavib 
9.  November  1830,  made  over  all  that  remained  to  the 

Blackwux.  t^iduary  legatee;  thus  allowing  only  six  months  to 
elapse  before  he  so  disposed  of  the  whole  of  the  assets. 
That  cannot  be  deemed  an  administering  of  the  assets 
in  due  course  of  law,  so  as  to  afford  an  answer  to  the 
Plaintiff's  demand.  It  is  not  clear,  indeed,  that  pay- 
ment of  legacies  would  in  any  case  be  an  answer  to  a 
demand  of  a  debt ;  for  all  the  text  books  lay  it  down, 
that  '*  after  the  payment  of  debts,  it  is  the  duty  of  the 
executor  to  pay  legacies,"  and  if  he  pays  legacies  first, 
he  does  it  at  his  own  hazard.  I  am  not,  however,  pre- 
pared to  say  that  after  such  a  length  of  time  as  elapsed 
in  the  case  of  the  Chelsea  Water  Works  Company  r. 
Cowper,  the  laches  of  the  creditor  might  not  be  deemed 
a  waiver  of  his  right  against  the  executor;  it  is  not 
necessary  here  to  decide  that  point :  it  is  certain^  how- 
ever, that  in  the  case  of  administrators,  the  statute 
82  &  23  Car»  2.  c.  10.  leads  us  to  infer  that  no  payment 
of  legacies  would  be  a  discharge  against  a  claim  of  debt. 
By  5.  8»  of  that  statute  it  is  enacted,  ^*  That  no  such 
distribution  of  the  goods  of  any  person  dying  intestate 
be  made  till  one  year  be  fully  expired  after  the  in- 
testate's death ;  and  that  each  and  every  one  to  whom 
any  distribution  and  share  shall  be  allotted,  shall  give 
bond  with  sufficient  sureties  in  the  said  courts,  that  if 
any  debt  or  debts  truly  owing  by  the  intestate  shall  be 
afterwards  sued  for  and  recovered,  or  otherwise  duly 
made  to  appear,  then  and  in  every  such  case  he  or 
she  shall  respectively  refund  and  pay  back  to  the  ad- 
ministrator, his  or  her  rateable  part  of  that  debt  or 
debts,  and  of  the  costs  of  suit  and  charges  of  the  ad- 
ministrator by  reason  of  such  debt,  out  of  the  part  and 
share  so  as  aforesaid  allotted  to  him  or  her,  thereby  to 
enable  the  sud  administrator  to  pay  and  satisfy  the  said 

debt 
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debt  or  debts  so  discovered  after  the  distribution  madd        1832. 
as  aforesaid."     That  section  leads  to  the  inference  that  -   -^ 

payment  of  legacies  would  not  be  a  bar  in  an  action  ^^ 

against  an  administrator  for  a  debt  due  from  the  in-  Blac&welu 
testate :  if  it  would  not  in  an  action  against  an  adminis* 
trator,  there  is  no  reason  why  it  should  in  an  action 
against  an  executor ;  for,  though  an  executor  should 
Dot  provide  himself  with  a  bond  of  indemnity,  as  an 
administrator  is  enjoined  to  do,  the  spiritual  court  would 
decree  that  the  legacy  should  be  refunded,  if  debts  were 
afterwards  discovered.  I  will  not  say  that  such  a  de- 
fence might  not  be  made  if  the  debt  were  claimed  after 
a  great  lapse  of  time,  but  six  months  does  not  appear  to 
me  to  be  a  reasonable  time  for  ascertaining  the  exist' 
ence  of  debts ;  and  the  legacies  having  therefore  been 
paid  prematurely,  this  rule  must  be  discharged. 

Park  J.  I  am  of  the  same  opinion.  It  is  admitted 
diat  there  is  no  case  precisely  in  point,  and  perhaps 
that  is  because  executors  seldom  pay  so  precipitately. 
But  I  do  not  agree  that  the  twelvemonth  from  the  time 
of  the  death  pointed  out  by  the  statute  of  distribution  in 
the  case  of  administrators,  affords  any  guide  for  the  case 
of  executors;  for  if  so^  an  executor  might  defer  taking 
out  probate  with  a  view  to  elude  the  creditor.  Brooking 
V.  Jennings^  and  Harmon  v.  Harmanj  only  decide  that 
the  executor  may  pay  simple  contract  debts  where  he' 
has  no  notice  of  a  specialty  creditor ;  and  in  a  note  to  the 
case  of  Harman  v.  Harman^  the  editor  says,  the  Court 
were  of  opinion,  that  where  the  payment  of  a  simple 
contract  debt  is  compulsive,  it  is  a  good  payment  with- 
out a  notice,  but  not  where  the  payment  of  such  debt  is 
voluntary.  But  in  the  Chelsea  Water  Works  Company 
V.  Cawperj  Lord  Kenyon^  as  to  other  payments,  puts  in 
a  qualification,  which  applies  expressly  to  this  case; 
*^  Provided  it  be  not  done  too  precipitately ; "  that  is 
the  question.  I  think  the  executor  has  been  too  pre- 
cipitate 
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1832.        cipitate  in  this  case,  and  that  therefore  the  rule  must 
be  discharged. 

Gaselee  J.  I  think  the  executor  has  been  premature 
in  paying  the  legacies.  In  the  Chelsea  Water  Works 
Company  v.  Cowper^  thirty  years  elapsed  before  the 
creditor  preferred  his  claim.  Without  saying  what  is 
the  proper  time  for  the  payment  of  legacies,  or  whether 
in  any  case  the  payment  of  them  before  debts  can  be 

justified,  I  think  the  payment  here  was  too  soon. 

* 

BosANgUET  J.  I  think  the  rule  must  be  discharged. 
The  executor  is  to  pay  specialty  debts,  simple  contract 
debts,  and  legacies,  and  to  pay  them  in  that  order. 
Cases  may  occur  in  which  he  may  be  justified  in  paying 
a  simple  contract  debt  first,  because  when  the  simple 
contract  creditor  proceeds  before  the  executor  has  no- 
tice of  the  specialty,  he  cannot  plead  the  specialty  debt 
in  bar.  But  the  demand  of  a  legatee  stands  on  a 
different  footing,  because,  in  the  language  of  courts 
of  equity,  he  is  no  more  than  a  volunteer,  who  can- 
not be  satisfied  till  all  debts  are  discharged.  No  pre- 
cise time  has  been  fixed  for  the  payment  of  legacies ; 
but  in  the  case  of  the  Chelsea  Water  Works  Company^ 
Lord  Kenyon  thought  that  after  a  great  lapse  of  time 
the  laches  of  the  creditor  might  justify  the  executor 
in  paying  them,  provided  he  was  not  too  precipitate. 
With  respect  to  administrators,  they  are  required  by 
the  statute  not  to  pay  over  the  residue  in  less  than 
twelve  months  after  the  death  of  the  intestate;  but  that 
period  cannot  be  applied  to  the  case  of  an  executor,  so 
as  to  justify  him  in  paying  over  when  a  twelvemonth 
has  expired  firom  the  death  of  die  testator^  for  by  de- 
ferring the  taking  out  of  probate  he  might  mislead  the 
creditors,  and  give  them  little  or  no  opportunity  of 
giving  notice  of  their  claims.  The  real  question  there- 
fore 
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fore  is,  whether  or  not  the  executor  has  been  precipitate  1832. 
in  paying  legacies.  I  think  he  has  been  so  in  this  case,  D  vis 
and  is  therefore  responsible  to  the  Plaintiff.  v. 

Rule  discharged.  Blackwell. 


Sparling  v.  Haddon.  ^^^  *9' 

TN  an  action  for  libel  the  Plaintiff  alleged  in  his  de-  The  Sump 
claration  that  he  was  an  attorney  of  the  Court  of  Office  ccr- 
King's  Bench ;  and  in  proof  of  that  allegation,  after  te„jgn^  by 
calling  a  witness  who  stated  that  he  knew  the  Plaintiff  a  Master  of 
to  have  acted  as  an  attorney,  produced  the  stamp  office  ??  ^^^  ^ y. 
certificate  of  his  having  paid  the  annual  duty  imposed  is  sufficient 
upon   attornies  by  37  G.  3.  c.9.     This  certificate  was  prima  facie 
countersigned  by  a  Master  of  the   Court   of  King's  satisfy  an 
Bench  as  having   been   duly   entered,  and   a  witness  allegation  that 
proved  the  signature  of  the  Master,  and  that  he  dis-     *  ^*  ^  "  ^ 
charged  the  duties  of  that  ofiice.  that  Court. 

A  verdict  having  been  found  for  the  Plaintiff, 

Spankie  Seijt*  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  though  the  evidence  above  shewed  the 
Plaintiff  to  be  an  attorney,  it  did  not  satisfy  the  alle- 
gation that  he  was  an  attorney  of  the  Court  of  King's 
Benchy  the  stamp  office  certificate  being  delivered  to 
any  one  who  chooses  to  pay  the  tax,  and  the  entry  of  it 
in  the  Court  of  Kin^s  Bench  being  only  required  to 
ensure  such  payment.  The  Plaintiff  should  have  pro- 
duced a  certificate  from  the  Master,  or  the  roll  of  at- 
tornies.    2  Phillips^  Evid.  243. 

WUde  Serjt«9   who  shewed   cause,   argued   that  the 
stamp  certificate,   countersigned  by  the   Master,  was 

suflBcient 
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Sparling 
Haddon. 


sufficient  prim&  fade  evidence  that  the  Plaintiff  was  an 
attorney  of  the  Court  of  King's  Bench ;  for  it  might  be 
presumed  that  the  Master  would  not  have  entered  it 
unless  the  Plaintiff  were  an  attorney  of  that  Court.  He 
relied  on  Betryman  v.  Wise  (a),  and  Pearce  v.  Whole,  (i) 


Spankie.  In  Pearce  v.  Whale  there  was  sufficient 
evidence  to  satisfy  the  allegation,  independently  of  the 
stamp  office  certificate. 

Tindal  C.  J.  The  present  case  is  not  sufficiently 
distinguishable  from  Pearce  v.  Whale  to  lead  us  to  a 
different  conclusion.  In  this  case  there  was  no  evidence 
of  the  Plaintifi^'s  having  acted  as  an  attorney  in  actions 
in  the  Court  of  King's  Bench ;  but  there  was  evidence 
of  his  having  taken  out  the  usual  annual  certificate  at 
the  stamp  office,  and  that  it  had  been  countersigned  by 
the  Master  of  the  Court  of  King's  Bench.  It  was 
proved  further,  that  the  person  who  had  signed  as  such 
was  the  Master,  and  that  the  signature  was  his  hand- 
writing. And  the  question  is,  whether  that  was  not 
sufficient  primd  facie  evidence  to  satisfy  the  allegation 
that  the  Plaintiff  was  an  attorney  of  the  Court  of  King's 
Bench.  In  Pearce  v.  Whale,  indeed,  there  was  other 
evidence ;  but  the  objection  was,  that  it  did  not  appear 
that  the  party  was  an  attorney  on  the  roll  of  the  Court ; 
and  the  answer  to  that  was  evidence  of  a  series  of 
certificates  countersigned  in  the  same  manner  as  the 
present  It  was  then  held,  that  though  not  conclusive, 
this  was  sufficient  primd  facie  evidence  that  the  party 
was  an  attorney  of  the  Court  of  King's  Bench.  I  think, 
therefore,  that  this  rule  must  be  discharged. 

The  other  Judges  concurring. 

The  rule  was  discharged* 


(«)  4  T.  1^  366. 


(k)  5B.CjfC.38. 
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Brunskill  V.  Giles,  ^^j  3o» 

DOMPAS  Serjt.,   on  the  part  of  the  Defendants,  After  a  trial 
moved  for  a  venire  de  novo,  on  the  ground  that  the  ^^  Coun  wiU 
jury  had  been  convened  by  the  partner  of  the  attorney  not  grant  a 

for  the  Plaintiff.  ^'«''"'  -^ 

novof  on  an 

The  objection  had  been  made  at  the  trial ;  but  the  allegation  that 
learned  serjeant  not  being  furnished,  with  the  evidence  ^^  J"Tr  ^^ 
to  support  it,  the  cause  proceeded,  and  a  verdict  was  ^   thc^artncr 
found  for  the  Plaintiff.      The  affidavit  in  support  of  of  the  Plain- 
this   application   did  not  state  that  the  knowledge  of  ^^'*  ***^fy» 
the  circumstance  had  come  to  the  Defendant  by  sur-  out  proof  that 
prise  at  the  trial,  or  that  due  diligence  had  been  then  ^^  P**^  ^ho 
used  to  establish  the  fact ;   but  it  was  now  contended,  ^^^  awareof 
that  no  verdict  could  be  supported  under  such  circum*  the  hct  at  the 
stances.  • 


TiNDAL  C.  J.  The  law  has  appointed  a  particular 
time  for  taking  this  objection,  —  when  the  jury  come  to 
the  book  to  be  sworn.  The  Defendant  was  not  in  a 
condition  then  to  tender  his  formal  challenge.  I  am 
not  prepared  to  say  that  a  case  may  not  occur  in  which, 
if  the  party  be  not  aware  of  the  objection  at  the  time, 
he  may  not  afterwards  come  and  require  the  assistance 
of  the  Court:  but  upon  this  affidavit  there  is  nothing  to 
shew  that  the  Defendant  was  taken  by  surprise,  or  that 
he  used  due  diligence  to  establish  the  fact  at  the  trial. 

Park  J.  There  is  not  the  shadow  of  a  pretence  for 
this  application.  The  cause  proceeded  at  the  trial 
because  no  ground  of  challenge  had  been  established. 
Instead  of  withdrawing,  the  counsel  for  the  Defendant 
chose  to  address  the  jury,  and  take  bis  chance  of  a 

verdict : 
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verdict :  he  cannot  be  allowed  now  to  defeat  it  without 
even  an  affidavit  x)r  surprise. 

The  rest  of  the  Court  concurring,  Bompas 

Took  nothing. 


Jfojr  30.      Smith  and  Another,  Assignees  of  Roberts,  a 

Bankrupt,  v.  Scott. 


The  keeper 
of  a  private 
lodging  house, 
who  also  seeks 
a  profit  by 
furnishing  her 
guests  with 
provisions,  is 
subject  to  the 
bankrupt  laws 
as  an  hotel 
keeper*  al- 
though the 
provisions  are 
set  apart  as 
the  separate 
property  of 
each  guest. 


nPROVER.  The  Plaintiffs  sought  to  recover  the 
value  of  certain  furniture  in  the  possession  of  Mrs. 
Roberts  at  the  time  of  her  bankruptcy.  Mrs.  Roberts 
was  described  as  a  lodging-house  keeper  in  the  commis- 
sion of  bankrupt  under  which  the  Plaintiffs  claimed ; 
and  the  principal  question  in  the  cause  was,  whether 
she  had  been  subject  to  the  bankrupt  laws  as  an  hotel 
keeper.  As  to  which,  the  witnesses  stated  that  she 
gained  her  livelihood  by  letting  lodgings  in  a  house  in 
Pall  Mall  East^  to  which  there  was  no  public  sign  or 
name ;  that  she  received  families  or  single  men  for  long 
or  short  periods ;  that  if  required  to  do  so,  she  found 
and  cooked  provisions  for  them,  charging  more  than 
she  paid,  or,  as  the  witness  termed  it,  ^*  the  market 
penny;"  but  that  the  provisions  so  found  did  not  form 
any  general  stock  of  her  own,  but  were  kept  separately 
for  the  individuals  for  whom  they  were  respectively 
procured ;  that  she  took  her  orders  every  Monday 
morning,  and  was  usually  paid  once  a  week,  although 
some  of  her  guests  staid  only  a  single  night.  She  had 
no  licence ;  her  name  was  not  on  the  door ;  and  ''  Lodg- 
ings to  let"  usually  appeared  on  the  window. 

The  lease  of  the  house  and  the  furniture  had  been 
originally  assigned  by  Mrs.  Roberts  to  the  Defendant, 

for 
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for  money  advanced  by  him,  and  then  the  house  had  1832. 
been  let  ready  furnished  by  the  Defendant  to  Mrs. 
Roberts  :  upon  which  it  was  contended,  that  there  could 
be  no  apparent  or  reputed  ownership  of  a  furnished 
house  within  the  meaning  of  the  72d  section  of  6  G.  4. 
c  16.;  and  Storer  v.  Hunter  {a) j  Walker  v.  BurneU{b\ 
Jarman  v.  WooUoton  {c\  Haiii  v.  Baker  [d\  and  Earl  qf 
Shaftesbury  v.  Bussell  (c),  were  cited :  but  Tindal  C.  J., 
before  whom  the  cause  was  tried,  over-ruled  the  ob- 
jection ;  and  as  to  the  trading,  directed  the  jury  to  con- 
sider whether  Mrs.  Roberts  sought  her  livelihood  by  a 
profit  derived  from  the  provisions  she  furnished  to  her 
lodgers,  or  only  furnished  the  provisions  incidentally, 
looking  to  the  lodgings  as  her  means  of  livelihood.  A 
verdict  having  been  found  for  the  Plaintiffs, 

Jones  Serjt.  moved  to  set  it  aside  on  the  above  ob- 
jection, and  on  the  ground  that  Mrs.  Roberts  was  not 
an  hotel  keeper  within  the  meaning  of  the  bankrupt 
act.  Her  house  was  without  any  public  sign  or  name; 
and  the  profit  by  which  she  sought  her  livelihood  was 
tlie  profit  of  letting  lodgings:  if  she  obtained  any  profit 
from  furnishing  provisions,  that  was  only  accidental  or 
accessory,  and  not  the  principal  object  of  her  business. 
To  bring  her  within  the  description  of  an  hotel  keeper, 
the  profit  to  be  derived  from  furnishing  provisions 
should  have  been  her  principal  object;  the  provisions 
should  have  constituted  part  of  her  own  stock  in  trade, 
and  not  have  been  kept  apart  as  the  separate  property 
of  her  guests. 

The  Court  granted  a  rule  on  this  point  only. 

Wilde  Serj.  shewed  cause.     The  house  having  been 
open  at  all  times  for  the  reception  of  lodgers,  the  busi- 

(a)  sB.l^C.  368.  (d)  9  Eajt9  ai5. 

(6)  Dougl.  303.  (i)  iB.^a  666. 

(r)  3  r.  jR.  6x8. 

ness 
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ness  of  its  mistress  was  in  effect  that  of  an  hotel  keeper^ 
to  which  it  is  not  essential  that  a  house  should  be 
known  by  any  public  sign  or  name,  or  that  the  guests 
should  be  furnished  with  provisions  by  the  landlord. 
These  are  mere  accidents  of  the  business,  which  may 
exist  with  or  without  them.  There  are  some  acknow- 
ledged hotels,  as  Wa}ren\  without  external  name  or 
sign;  and  others,  as  the  Old  HummumSj  which  the 
guests  frequent  for  the  purpose  of  lodging  only. 

Jones.  If  the  keeper  of  a  private  lodging-house  is 
held  subject  to  the  bankrupt  law  as  the  keeper  of  an 
hotel,  the  law  must  include  those  who  only  let  lodgings 
occasionally,  as  to  barristers  on  a  circuit  Such  per- 
sons could  not  have  been  contemplated  by  the  legis- 
lature under  the  designation  of  hotel  keepers,  but 
persons  who  obtain  a  stock  of  provisions  upon  credit. 
The  question  is,  whether  the  profit  from  furnishing  pro- 
visions is  a  principal  or  only  an  accessory  object  of  the 
business.  In  Patten  v.  Brawn  {a)  it  was  held,  that  a 
person  who  buys  pigs  or  other  stock  with  a  view  to  a 
resale  of  them,  as  auxiliary  to  the  profitable  occupation 
of  his  farm,  and  in  the  interval  feeds  them  wholly  or 
principally  on  the  produce  of  his  &rm,  does  not  thereby 
become  a  trader. 

TiNDAL  C.  J.  The  question  turns  on  the  construc- 
tion of  the  late  bankrupt  act,  which  for  the  first  time 
has  rendered  subject  to  the  bankrupt  laws  persons  fol- 
lowing the  vocation  of  **  victuallers,  keepers  of  inns, 
taverns,  hotels,  or  coffee  houses."  These  words  were 
not  all  intended  to  mean  the  same  thing,  or  so  many 
would  scarcely  have  been  employed.  Nor  is  it  neces- 
sary that  we  should  define  them  all :  but  it  is  manifest 

{a)  7  Taunt.  409. 

that 
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that  the  word  hotel  is  not  used  in  the  sense  of  the  old 
word  hosielf  for  that  means  what  is  now  termed  an  inn** 
and  as  the  word  inn  immediately   precedesj   it  could 
scarcely  have  been  intended  to  designate  the  same  thing 
by  both.     The  modern  word  is  introduced  from  the 
French f  and  rather  implies  a  house   to  which   people 
resort  for  lodging,  than  for  the  sort  of  entertainment 
which  is  to  be  procured  only  at  an  inn.     The  question 
therefore  is,  whether  Mrs.  Roberts  was  the  keeper  of  a 
lodging  house  or  hotel  within    the  meaning   of  this 
statute.     I  told  the  jury,  that  if  Mrs.  Roberts  sought 
her  livelihood  by  a  profit  on  the  provisions  she  fur- 
nished to  her  guests,  she   must  be  deemed  an  hotel 
keeper  within  the  meaning  of  the  bankrupt  law,  and 
that  the  Plaintiff  would  be  entitled  to  their  verdict 
The  jury,  By  finding  for  the  Plaintiff  upon  that  direc- 
tion, have  in  effect  found  that  Mrs.  Roberts  sought  her 
livelihood  by  a  profit  on  the  provisions  furnished  to  her 
guests.     It  has  been  contended  that  I  should  have  di- 
rected them  to  consider  whether  the  profit  to  be  derived 
from  letting  lodgings  was  the  principal  object  of  Mrs. 
Robertas  business,  and  the  profit  from  provisions,  only 
accessory ;  or  whether  the  profit  from  supplying  provi- 
sions was  the  principal  object  of  her  business :  but  that 
distinction  is  not  quite  correct,  for  it  would  exclude  the 
keepers  of  many  public  hotels,  which  are  frequented  by 
persons  who  require  only  lodging  of  the  hotel  keeper, 
and  obtain  their  board   elsewhere.     It  seems   to  me, 
therefore,  that  the  question  was  left  to  the  jury  in  the 
mode  most  likely  to  fulfil  the  intention  of  the  legislature, 
vhich  was  to  extend  the  protection  of  the  bankrupt 
laws  to  those  persons  who  supply  keepers  of  hotels  and 
lodging-houses  with  furniture  and  provisions. 

Park  J.  concurred. 

Voi^  IX.  C  Oaselie 
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1889.  Gaselee  J.    There  might  have  been  some  doubt  if 

the  party  had  only  received  lodgers  occasionally,  and 
had  never  supplied  them  with  provisions:  but  here 
the  house  was  open  to  any  comer,  and  all  who  fre- 
quented it  were  supplied  with  provisions  to  some  extent. 
In  other  matters  it  has  always  been  held  that  an  hotel 
ke^r  is  subject  to  the  same  liabilities  as  an  inn- 
keeper. 

BosANQUET  J.  I  am  of  the  same  opinion.  It  has 
been  assumed  in  argument  that  in  order  to  be  subject 
to  the  bankrupt  laws,  a  party  must  make  a  profit  by 
buying  and  selling  the  principal  object  of  his  busi- 
ness; but  many  persons  are  specified  in  the  statute 
who  do  not  fall  within  that  description,  as  bankers, 
wharfingers,  carpenters,  factors,  &c  Without  pre- 
cisely defining  the  business  of  an  hotel  keeper,  I  think 
the  question  was  properly  left  to  the  jury,  and  has  been 
properly  decided  by  them.  There  are  many  esublish- 
ments  of  this  kind  in  which  the  provisions  form  an 
inconsiderable  part  of  the  expense,  a  large  proportion 
of  which  is  occasioned  by  the  quantity  of  furniture 
required;  and  the  credit  necessary  to  obtain  that,  was 
probably  the  reason  for  making  the  keepers  of  such 
establishments  subject  to  the  bankrupt  laws.  By  an 
hotel  keeper  no  doubt  something  was  meant  different 
•  from  an  inn  or  tavern  keeper.  It  seems  to  me  that  the 
bankrupt  properly  came  within  the  tbrmer  description, 
and  that  this  rule  must  be 

Discharged. 


IN  THE  Second  Year  of  WILLIAM  IV.  19. 

1889. 


Prescott  v.  Flinn  and  Others.  Maj  30. 

ASSUMPSIT  on  two  bills  of  exchange  indorsed  to  x.  From  the 
the  PlaintiflF  in  the  name  of  the  Defendants  by  ^,  *f '  *^* 

•'    Defendants 
Lawrence  Johnson.  confidential 

In  order  to  shew  that  Johnson  had  authority  to  in-  clerk  had  been 

dorse  for  the  Defendants,  the  Plaintiff  proved  that  he  ^^^ 

was  the  Defendants'  confidential  clerk,  and  had  been  cheques  for 

introduced  by  the  Defendants  to  their  bankers,  as  one  ^"?  •  ^^'  "* 

one  instance 

to  whom  they  were  to  pay  the  same  attention  as  to  the  at  least,  they 

Defendants  themselves :   that  the  Defendants  had,  in  ^^  autho- 

repeated  instances,   recognised   his  authority  to  draw  i^^^g^^^.  ^a 

both  bills  and  cheques  by  procuration  for  them :  and  in  two  other 

that  on  three  occasions  Johnson  had  indorsed  bills  by  "*«^<^«»>  ^^ 

procuration  for  them,  on  one  of  which  occasions,  at  ney  obuined 

least,  the  Defendants  must  have  known  of  the  indorse-  j*y  ^  indors- 

ment;  and  upon  the  other  two  the  bills  had  been  dis-  „£„^  ,  ..^ 
'  t^  name^  a  jury 

counted  by  a  bill-broker  at  the  Defendants'  bankers,  was  held  war- 
and  the  Defendants  had  drawn  out  the  money  raised  l?^*^'v"*" 
upon  the  bills.  the  clerk  had 

The  Defendants  offered  in  evidence  two  letters,  pur-  *  general 
porting  to  have  been  written  by  themselves  to  Stevens^  a  ^jn^^  ^ 
bill-broker,  on  the  2d  and  14th  of  July  1880,  before  he      a.  Letter^ 

had  discounted  the  two  bills  on  which  this  action  was  '""Ked  ^7  ^bc 
1,^1  ^1-1  11  ^^*>  purport- 

brought,  for  the  purpose  of  shewmg  that  such  letters  ing  to  contain 

had  been  forged  by  Johnson.     The  letters,   however,  an  authority 

related  to  a  different  transaction,  and  were  rejected  by  ^      mother 

Tindal  C.  J.,  before  whom  the  cause  was  tried ;  and  a  occasion,  held 

verdict  having  been  found  for  the  Plaintiff  ?°'  admissible 

"  in  evidence  to 

shew  he  had 
Coleridge  Serjt.  moved  to  set  it  aside  as  against  evi-  no  authority 

dence,  and  also  on  the  ground  that  the  letters  to  Stevens  indorsement 
ought  not  to  have  been  excluded.  on  which  the 

C  2  mide  Pl*intiffwed. 
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fVilde  and  Bompas  Serjts.  shewed  cause.  The  cir- 
cumstance of  the  Defendants  having  sanctioned  at  least 
one  indorsement  by  Johnson^  coupled  with  the  general 
confidence  they  were  proved  to  have  reposed  in  him,  is 
sufficient  to  support  the  finding  of  the  jury ;  and  the 
letters  were  properly  excluded,  for  they  had  no  refer- 
ence to  this  transaction,  and  if  admitted,  would  only 
have  shewn  that  Johnson  had  committed  a  forgery,  not 
that  he  had  forged  the  indorsements  in  question. 


Coleridge,  The  confidence  reposed  in  Johnson^  by 
allowing  him  to  draw  bills  and  cheques  does  not  assist 
the  Plaintiff;  for  an  authority  to  draw  does  not  confer 
an  authority  to  indorse ;  Robinson  v.  Yarrow  {a\  Mtir^ 
ray  v.  The  East  India  Com])ani/  {b) ;  and  it  is  too  much 
to  presume  a  general  authority  from  a  single  instance. 
The  letters  ought  to  have  been  admitted  for  the  pur- 
pose of  showing  that  in  some  instances  at  least  Johnson 
had  indorsed  without  authority. 


The  Court  took  time  to  look  at  the  bills,  and  judg- 
ment was  now  delivered  by 

TiNDAL  C.  J.  Two  objections  have  been  urged  in 
this  case  against  the  Plaintifi*'s  right  to  recover :  one, 
that  the  verdict  was  against  evidence;  the  other,  that 
evidence  tendered  by  the  Defendants  at  the  trial  was 
improperly  rejected. 

The  first  objection  was,  in  effect,  this,  that  the  jury 
was  not  warranted  in  finding  upon  the  evidence  before 
them,  that  Lawrence  Johnson  had  authority  from  the 
Defendants  to  indorse  the  two  bills  on  which  the  action 
was  brought,  in  their  names. 

The  evidence  given  to  prove  Johnson's  authority  to 
indorse  bills  for  the  Defendants  was,  first,  the  proof  that 


(a)  7  Tamt.4SS* 


(i)  sB.tff  Aid.  ao4. 
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be  was  a  confidential  clerk  of  the  Defendants,  and  had 
been  expressly  introduced  by  them  to  their  bankers,  as 
one  to  whom  they  were  to  pay  the  same  attention  as 
they  would  to  the  Defendants  themselves.  Secondly, 
evidence  was  given  that  they  had,  in  repeated  instances, 
recognised  his  authority  to  draw  both  bills  and  cheques 
by  procuration  for  them ;  bills  being  produced  which 
were  so  drawn  by  him,  and  which  afterwards  bore  the 
indorsement  of  the  partners,  and  very  numerous 
cheques,  about  twenty  in  number,  having  been  signed 
by  him,  in  his  own  name,  by  procuration  of  the  De- 
fendants; such  cheques  being  signed  at  the  Plaintiff's 
banking-house  for  sums  directed  to  be  paid  under 
orders  from  country  correspondents,  to  Messrs.  Flinn 
and  Co.,  but  which  cheques,  it  appeared,  were  after- 
wards paid  into  the  Defendants'  own  bankers,  so  that 
the  Defendants  may  be  presumed  to  have  had  an  op- 
portunity of  seeing  how  their  name  was  used.  The 
Plaintiff,  lastly,  proved,  that  on  three  occasions,  Johnson 
had  indorsed  bills  of  exchange  by  procuration  for  them : 
on  one  of  which  occasions,  at  least,  the  Defendants  must 
have  known  of  such  indorsement^  inasmuch  as  after  the 
special  indorsement  by  him  as  agent  of  the  firm,  to  one 
of  the  partners,  the  bill  bore  the  subsequent  indorsement 
of  that  partner ;  in  the  other  two  instances,  there  wag 
certainly  no  such  knowledge  brought  home  to  the  De- 
fendants ;  but  the  bills  had  been  discounted  by  a  bill 
broker  at  the  Defendants'  bankers,  and  the  Defendants 
had  drawn  out  the  money  raised  upon  the  bills.  Now, 
it  is  contended,  that  the  two  first  heads  of  evidence 
proved  no  authority  to  indorscj  but  that,  at  the  utmost, 
according  to  the  distinction  laid  down  in  Robinson  v. 
Yfln-otp,  they  proved  an  authority  to  draw;  and,  again, 
it  was  contended,  that  from  the  particular  circumstances 
under  which  the  cheques  were  drawn,  they  were,  in 
reality,  receipts  for  money  paid  by  the  Plaintiffs,  rather 

C  8  than 
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than  cheques,  and  entitled   to   little  weight  upon  the 
question. 

And,  further,  as  to  the  instances  of  indorsement  by 
Johnsouy  it  is  argued  that  the  single  instance  of  the 
special  indorsement  of  the  bill  to  the  order  of  one  of 
the  partners,  by  no  means  imported  a  general  authority 
to  indorse  bills,  as  the  power  over  the  proceeds  of  the 
bill  was  never  parted  with  by  the  owners ;  and  that,  in 
the  other  two  cases,  the  Defendants  at  this  very  time 
dispute  their  liability  to  pay  their  bankers,  on  the 
ground  of  the  want  of  authority  in  Johnson  to  indorse 
by  procuration  for  them.  But  it  has  not  been  con-^ 
tended,  as  indeed  it  could  not,  that  any  part  of  the 
evidence  was  improper  to  be  laid  before  the  jury,  in 
determining  whether  the  clerk  had  authority  to  indorse 
or  not. 

It  may  be  admitted,  that  an  authority  to  draw,  does 
not  import  in  itself  an  authority  to  indorse  bills ;  but 
still,  the  evidence  of  such  authority  to  draw,  is  not  to  be 
withheld  from  the  jarys  who  are  to  determine  on  the 
whole  of  the  evidence,  whether  such  authority  to  indorse 
exists  or  not  The  jury,  although  they  may  require 
some  direct  testimony  upon  the  authority  of  the  clerk 
to  indorse,  may  justly  be  satisfied  with  less  evidence, 
where  it  is  proved  that  the  clerk  is  a  confidential  clerk, 
and  that  he  has  an  undisputed  authority  to  draw  in  the 
name  of  the  principals.  And  as  well  this  part  of  the 
evidence,  as  also  the  direct  evidence  of  authority  to  in<* 
dorse,  was  left  to  the  jury,  with  those  remarks  in  favour 
of  the  Defendants  which  are  nonf  urged,  and  almost  in 
the  precise  terms  now  used  by  the  Defendants'  counsel. 

When,  therefore,  the  evidence  on  this  subject  was 
left  to  a  special  jury  of  merchants,  who  have  the  right  to 
bring  their  own  knowledge  of  the  general  course  of 
business  in  aid  of  their  judgment  on  the  particular 
occasion,  and  they  have  declared  themselves  satisfied 

that 
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that  the  Defendants  have,  by  their  conduct,  shewn  that 
this  clerk  had  authority  to  indorse,  with  what  object 
could  we  send  this  cause  to  a  second  trial  before  a  jury 
of  a  similar  description,  where  the  very  same  question 
must  again  be  left  to  the  new  jury  upon  the  same 
evidence  ? 

The  second  objection  was,  that  evidence  had  been 
improperly  rejected.  The  evidence  offered  by  the  De* 
fendants  was  that  of  two  letters  purporting  to  be  written 
by  the  Defendants  to  Stevens  the  bill-broker,  one  dated 
the  2d,  the  other  the  14th  otjtdy  1830,  and  purporting 
to  state  that  Johnson  had  authority  to  indorse  bills  for 
the  Defendants.  These  letters  the  Defendants  offered 
in  evidence,  for  the  purpose  of  shewing  that  they  were 
forgeries.  The  evidence,  when  offered,  was  rejected,  on 
the  ground  that  it  related  to  a  different  transaction  with 
Sievenst  prior  in  point  of  time  to  the  discounting  of  the 
two  bills  on  which  the  action  is  brought.  And  we  are 
of  opinion  the  evidence  was  properly  rejected  on  that 
ground.  The  Plaintiffs  are  to  stand  or  fall  as  to  their 
right  to  recover,  upon  the  proof  they  are  able  to  produce 
of  the  conduct  of  the  Defendants  amounting  in  other 
instances  to  an  authority  to  their  clerk  to  indorse  bills 
in  their  names.  If  the  case  prove  to  the  satisfaction  of 
the  jury,  that  the  Defendants  authorized  the  clerk  to 
indorse,  how  is  that  authority  diminished  or  contra- 
dicted by  proof,  that  in  two  instances  in  the  preceding^ 
month,  of  which  they  had  no  notice,  Johnson  the  clerk 
forged  an  authority  to  indorse  ?  Such  evidence  appears- 
to  us  to  be  wholly  irrelevant  to  the  point  in  dispute^ 
whether  the  clerk  had  or  had  not  authority  to  indorse 
tkese  bills  in  .the  following  month  of  August,  Upon  the 
whole,  therefore,  we  think  the  verdict,  which  has  been 
given  for  the  Plaintiff,  should  stand;  and,  that  the 
present  rule  for  setting  it  aside,  should  be 

Discharged.. 
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Covenant  to 
leave»  at  the 
end  of  a  termy 
a  water  miUt 
with  all  fix- 
tures, fasten- 
ingf»  and  im- 
provemenUf 
during  the 
demise,  fixedy 
fastened^  or 
set  up  in  or 
upon  the  pre* 
misesy  in  good 
plight  and 
Gondition» 
reasonable  use 
and  wear  only 
exceptedf 

Held,  to 
include  a  pair 
of  new  mill- 
stones set  up 
by  the  lessee 
during  the 
term,  although 
the  custom  of 
the  country 
authorised 
him  to  re- 
move them* 


Martyr  v.  Bradley. 

POVENANT.  The  Plaintiff  had  by  indenture  de- 
mised a  mill  to  the  Defendant  in  the  following 
terms: — "  All  that  newly  erected  water  corn-mill,  with 
the  appurtenances  thereunto  belonging,  situate,  lying,  and 
being  at  Oifordy  in  the  county  of  Kent^  then  lately  erected 
by  the  Plaintiff;  together  with  the  two  pair  of  mill- 
stones, and  the  several  batting-miils,  machines,  gear- 
works,  running-tackle,  corn,  and  other  bins ;  and  all  other 
machines  that  were  in,  or  affixed  to  and  about  the  said 
water  com  mill,  or  any  part  thereof;  together  also  with 
a  certain  bran  and  counting-house  in  the  said  indenture 
particularly  mentioned  and  described,  and  also  a  certain 
stable  and  waggon  lodge  therein  also  particularly  men- 
tioned and  described ;  together  with  the  banks,  barks, 
ponds,  streams,  watercourses,  ways,  easements,  profits^ 
commodities,  emoluments,  advantages,  and  appurte- 
nances whatsoever  to  the  said  mill,  stable,  waggon  lodge, 
hereditaments,  and  premises  belonging,  or  in  any  wise 
appertaining,  or  usually  used  or  occupied  therewith  :  to 
hold  for  fourteen  years."  The  Defendant  covenanted 
that  he  would  keep  the  premises  in  repair;  ^^and  the 
said  water  corn-mill,  stable,  waggon-lodge,  and  other  the 
premises  thereby  demised,  being  so  well  and  sub- 
stantially repaired,  paved,  scoured,  glazed,  cleansed, 
amended,  and  kept  as  aforesaid,  should  and  would,  at 
the  expiration  or  other  sooner  determination  of  that 
demise,  peaceably  and  quietly  leave,  surrender,  and 
yield  up  unto  the  Plaintiff,  his  heirs  or  assigns,  toge-* 
ther  with  all  locks,  bolts,  bars,  and  other  fixtures, 
fiistenings,  and  improvements  which  then  were,  or 
which  should  or  might  at  any  time  or  times  during  the 

con- 


IN  THE  Second  Year  of  WILLIAM  IV. 


25 


continuance  of  that  demise,  be  fixed,  fastened,  or  set  up 
ID,  upon,  or  about  the  premises  or  any  part  thereof,  in 
good  plight  and  condition,  reasonable  use  and  wear 
only  excepted." 

The  Plaintiff,  in  his  declaration  averred,  that  after 
the  making  of  the  said  indenture,  and  during  the  term 
thereby  granted,  and  whilst  the  Defendant  held,  occu<* 
pied,  and  enjoyed  the  said  demised  water  corn  mill,  and 
premises,  with  the  appurtenances,  as  tenant  thereof  to 
the  Plaintiff,  under  and  by  virtue  of  the  said  indenture^ 
to  wit,  on  the  1st  day  of  January  1831,  in  the  county 
aforesaid,  the  Defendant  removed  one  pair  of  the  said 
stones,  with  the  gear  and  machinery  belonging  theretc^ 
which  were  in  and  upon  the  said  mill  at  the  time  of 
making  the  said  indenture,  and  during  the  said  term 
placed  and  set  up  in  and  upon  the  said  mill  one  pair 
of  new  mill-stones,  with  gear  and  machinery  belong* 
ing  thereto,   in  the  place  and  stead  of  the  said  pair 
of  old  mill-stones,  with  gear  and  machinery ;  and  the 
said  one  pair  of  new  mill-stones,  with   the  gear  and 
machinery  belonging  thereto,  remained  so  placed  and 
set  up  in  and  upon  the  said  mill,  in  the  place  and  stead 
of  the  one  pair  of  old  mill-stones,  with  gear  and  ma- 
chinery, at  the  end  and  expiration  of  the  said  term,  to 
the  great  improvement  of  the  said  demised  mill,  with 
the  appurtenances;    and,  by  reason   of  the  premises, 
the  said  one  pair  of  new  mill-stones,  with  the  gear  and 
machinery  belonging  thereto,  became  and  were  the  pro- 
perty of  the  Plaintiff  as  the  landlord  of  the  said  demised 
mill  and  premises,  and  the  person  to  whom  the  re- 
version of  and  in  the  said  demised  premises,  with  the 
appurtenances,  expectant  on  the  determination  of  the 
said  term  by  the  said  indenture  so  granted,  belonged, 
and  so  remained  and  continued  until  and  at  the  time 
of  the  removal,  carrying  away,  and  conversion  thereof 
thereinafter   mentioned:    that  the  Defendant,  by  th6 
license  and  permission  of  the  Plaintiff,  remained  in  pos- 
session 
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session  of  the  said  demised  mill  and  premises,  with  the 
appurtenances,  for  a  short  time  after  the  expiration  of 
the  said  term,  to  wit,  until  and  upon  the  ISth  of  Oc- 
tober  1831,  when  he  quitted  the  same;  that  during  all 
that  time^  the  Plaintiff  was,  and  still  is,  the  owner  of 
the  said  demised  mill  and  premises,  with  the  appur- 
tenances; that  the  said  one  pair  of  new  mill-stones, 
with  the  gear  and  machinery  belonging  tliereto,  re- 
mained placed  and  set  up  in  and  upon  the  said  demised 
mill  in  the  place  and  stead  of  the  said  one  pair  of  old 
mill-stones,  with  gear  and  machinery,  at  the  time  of  the 
expiration  of  the  said  term,  and  after  the  expiration 
thereof^  until  and  at  the  time  of  committing  the  griev- 
ance thereinafter  next  mentioned;  yet  the  Defendant, 
well  knowing  all  and  singular  the  premises,  but  con- 
triving and  wrongfully  intending  to  injure  and  aggrieve 
the  Plaintiff,  a^d  to  lessen  and  injure  his  estate  and 
interest  in  the  said  premises,  with  the  appurtenances, 
and  to  diminish  the  value  of  the  said  water  coi*n  mill, 
and  to  deprive  him  of  the  benefit  and  advantage  of  the 
said  one  pair  of  new  mill-stones,  with  the  gear  and  ma- 
chinery belonging  thereto,  after  the  expiration  of  the 
said  term,  and  whilst  he  the  Defendant  was  in  posses- 
sion of  the  said  demised  water  corn  mill  and  premises, 
with  the  appurtenances,  by  the  license  and  permission 
of  the  Plaintiff  as  aforesaid,  to  wit,  on  the  10th  of  Oc- 
lober  in  the  year  last  aforesaid,  in  the  county  aforesaid, 
wrongfully  and  injuriously,  and  without  the  license  or 
consent,  and  against  the  will  of  the  Plaintiff,  removed 
the  said  one  pair  of  new  milestones,  with  the  gear  and 
machinery  belonging  thereto,  and  restored  and  put  back 
the  said  one  pair  of  old  mill-stones,  with  the  gear  and 
machinery  thereof,  and  carried  away  the  said  one  pair 
of  new  mill-stones,  with  the  gear  and  machinery  be- 
longing thereto,  being  of  great  value,  to  wit,  the  value 
of  SOLj  from,  out,  and  off  the  said  water  corn-mill,  and 
converted  and  disposed  thereof  to  bis  own  use,  whereby 

the 
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the  said  estate  and  interest  of  the  Plaintiff  in  the  said 
mill  and  premises  was  greatly  injured,  lessened,  and 
reduced  in  value,  to  wit,  at,  &c.  and  he  the  Plaintiff 
wholly  lost  and  was  deprived  of  the  said  one  pair  of 
new  mill-stones,  and  the  gear  and  machinery  belonging 
thereto. 

At  the  trial  before  Tindal  C.  J.,  it  appeared  that 
during  his  term  the  Defendant  had  substituted  two  new 
French  mill-stones,  for  two  old  ones,  which  he  had 
found  on  the  premises.  The  lower  stone  was  rammed 
in  and  fixed  with  mortar;  the  upper  revolved  on  its 
axis.  When  the  Defendant  quitted  the  premises  at  the 
end  of  about  ten  years,  he  took  away  these  new  stones, 
and  left  in  their  place  those  which  he  had  found  on 
entering.  A  witness  stated  that  it  was  the  general  cus- 
tom for  the  tenant  to  remove  such  stones. 

The  Chief  Justice,  however,  being  of  opinion  that  the 
language  of  the  covenant  included  the  stones  in  ques- 
tion, a  verdict  was  taken  for  the  Plaintiff,  with  leave  for 
the  Defendant  to  move  to  set  it  aside. 


1832. 


Wilde  Serjt  obtained  a  rule  nisi  accordingly,  citing 
Naylor  v.  Colling  (a),  where  it  was  held,  that  a  cove- 
nant by  a  tenant  to  yield  up  in  repair,  at  the  expir- 
ation of  his  lease,  all  buildings  which  should  be  erected 
during  the  term  upon  the  demised  premises,  includes 
buildings  erected  and  used  by  the  tenant  for  the  purpose 
of  trade  and  manufacture,  only  when  such  buildings  are 
let  into  the  soil,  or  otherwise  fixed  to  the  freehold.  In 
the  present  case  the  upper  mill-stone,  at  least,  was 
moveable,  and  neither  of  them  could  be  deemed  a  portion 
of  the  building  demised. 

Andrews  Serjt.  shewed  cause.  He  contended  that  the 
stones  being  an  essential  part  of  the  mill,  an  improve- 


(a)  I  Taum.  19. 
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ment  of  the  stones  was  an  improvement  of  the  mill  within 
the  meaning  of  the  covenant,  and  the  rather,  as  the 
lessor  would  naturally  desire  to  guard  himself  by  con- 
tract against  the  custom  of  which  evidence  had  been 
given  at  the  trial. 

Wilde.  Looking  at  the  demise,  and  the  words  which 
accompany  the  term  improvements  in  the  covenant,  it  is 
to  be  inferred  that  by  improvements  in  the  mill,  the  par- 
ties meant  improvements  of  the  principal  and  solid  struc- 
ture, not  improvements  in  utensils  or  machinery  merely 
accessary  to  the  principal  structure.  If  it  applies  to  the 
stones,  it  must  be  held  to  apply  to  the  straps,  ropes, 
combin,  and  all  the  other  chattel  gear,  which  are  uni- 
formly deemed  the  property  of  the  tenant  Renovations 
of  detached  portions  of  the  machinery  are  not  improve- 
ments of  the  mill,  which,  after  the  renovations,  remains 
as  it  was  before. 


TiNDAL  C.  J.  The  question  is,  what  it  was  the  in- 
tention of  the  parties  to  comprehend  in  the  word  im- 
provements^  and  in  particular  whether  they  intended  to 
include  stones,  such  as  those  which  have  been  put  up 
and  removed  by  the  Defendant  The  words  of  the 
covenant  are,  ^^  and  the  said  water  corn-mill,  stable, 
waggon-lodge,  and  other  the  premises  thereby  demised, 
being  so  well  and  substantially  repaired,  paved,  scoured, 
glazed,  cleansed,  amended,  and  kept  as  aforesaid,  shall 
and  will,  at  the  expiration,  or  other  sooner  determin* 
ation  of  this  demise,  peaceably  and  quietly  leave,  surren- 
der, and  yield  up  unto  the  Plaintiff,  his  heirs  or  assigns, 
together  with  all  locks,  bolts,  bars,  and  other  fixtures, 
fiistenings,  and  improvements  which  now  are,  or  which 
shall  or  may  at  any  time  during  the  continuance  of  this 
demise,  be  fixed,  fastened,  or  set  up,  in,  upon,  or  about 
the  premises,  or  any  part  thereof,  in  good  plight  and 
condition,   reasonable  use  and  wear  only  excepted.'' 

That 
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That  improvements  is  a  word  large  enough  to  cover 
alterations  in   the   working   part  of  the  mill,  appears 
from  the  words  *^  fixed,  fastened,  or  set  up  in  or  upon 
the  demised  premises,  or  any  part  thereof."     For,  in 
looking   to   see  what  the  premises  are,  we  find  them 
described  as  ^^  all  that  newly  erected  water  corn-mill, 
with  the  appurtenances  thereunto  belonging,  situate,  lying 
and  being  at  Or/brd  in  the  county  of  Kent^  then  lately 
erected  by  the  Plaintifi*,  together  with  the  two  pair  of 
mill-stones,  and  the  several  bolting-mills,  machines^  gear- 
works,  running-tackle,  corn  and  other  bins,  and  all  other 
machines  that  were  in  or  affixed  to  and  about  the  said 
water  corn-mill,  or  any  part  thereof;   together,  ako, 
with  a  certain  bran  and  counting-house."     The  word 
must  mean,   therefore,  whatever  was  fixed  to  the  pre- 
mbes.     These  stones  had  been  fixed  for  ten  years ;  the 
lower  one  rammed  in,  the  upper,  supported  on  its  axis. 
And  there  are  other  words  in  the  covenant  which  shew 
that  it  is  not  confined  to  the  structure  or  building  alone : 
''  In  good  plight  and  condition,  reasonable  use  and  wear 
only  excepted."     Now,  "  reasonable  wear"   is   more 
likely  to  apply  to  machinery,  which  is  the  subject  of 
wear,  than  to  the  more  permanent  parts  of  the  premises. 
The  evidence  of  the  custom  for  tenants  to  remove  stones 
of  this  kind,  may  account  for  the  parties  having  resorted 
to  such  a  covenant,  to  exclude  any  doubt  on  the  ques- 
tion.    It  is  to  be  observed,  too,  that  this  is  the  covenant 
of  the  Defendant;  and  it  is  a  universal  rule,  that  a  co- 
venant must  be  taken  most  strongly  against  the  party 
making  it.     When  we  see  that  in  Naylor  v.  Colling  a 
covenant  to  leave  all  buildings  in  repair  was  held  to  ex- 
tend to  buildings  which  by  law  the  defendant  was  al- 
lowed to  remove,  why  are  we  precluded  from  saying 
that  this  covenant  also  includes  improvements  which,  but 
for  the  covenant,  the  tenant  might  have  considered  his 

own. 
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Park  J.  This  is  purely  a  question  as  to  the  con- 
struction of  the  covenant;  but  NayUt^  v.  CoUitig  is  a 
decision  in  favour  of  the  plaintiff;  for  the  Court  held 
there,  that  erections  and  buildings  were  within  the  cove- 
nant, although  structures  not  let  into  the  soil  might  be 
removed.  But  these  stones  were  clearly  a  part,  and  an 
essential  part  of  the  mill,  and  if  not  an  improvement, 
why  were  they  put  there  ?  The  exception  of  wear  and 
tear  seems  particularly  applicable  to  mill-stones,  and 
makes  it  more  clear  that  tliey  were  in  the  contemplation 
of  the  parties  to  the  covenant 


Gaselee  J.  I  am  of  the  same  opinipn.  If  the  con- 
struction for  which  the  defendant  contends  were  to  pre- 
vail, the  lessee,  after  wearing  out  the  lessor's  mill-stones, 
might  replace  them  with  new  ones,  and  after  they  had 
formed  part  of  the  mill  for  some  years,  remove  them  on 
quitting,  leaving  the  landlord  those  which  had  been 
worn  out  in  the  tenant's  service. 


BosANQUET  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  retain  the  verdict,  and  that  these  stones  con- 
stituted an  improvement  of  the  premises  within  the 
meaning  of  the  covenant.  That  covenant  contains  an 
engagement,  that  the  Defendant  shall  repair  the  mill  and 
other  the  premises  thereby  demised,  and  leave  all  fixtures 
and  improvements  fixed,  fastened,  and  set  up  in  and  about 
the  same.  These  mill-stones  were  improvements  fixed 
and  set  up  in  the  premises. 

The  tenant,  perhaps,  was  not  bound  to  substitute 
other  stones  for  the  landlord,  but  having  substituted  new 
ones  for  those  which  were  unserviceable  from  wear  and 
tear,  he  was  bound  under  this  covenant  to  leave  them  as 
improvements. 

Rule  discharged. 
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Smith  v.  Sainsbury.  iifor  31. 

TONES  Serjt.  had  obtained  a  rule  nisi  to  setaside  the  The  Court  re- 
award  of  a  barrister  in  this  cause,  on  the  ground  ^*^  ^  •^ 

aside  an 
that  subsequently  to  the  award,  which  was  in  favour  of  award,  on  the 

the  Defendant,  it  was  discovered  that  the  Defendant  gnmndthat 
had  been  sentenced  to  transportation  for  a  felony,  and  bee^'^mined 
had  returned  before  his  time  was  expired.  by  conaent, 

Both  parties  had,  by  consent,  been  examined  before  ^^  '^'  •"^ 
the  arbitrator,  and  Jofies  averred  that  the  PlamtifiTs  the  award  the 
counsel  would  not  have  consented  to  a  reference  on  Plaintiff  had 
such  terms  if  he  had  known  of  the  Defendant's  con-  ^^  Defendant 

victioo.  was  a  felon 

convict.     It 

Wilde  Sent  shewed  cause  on  affidavits,  by  which  it  JPP^*™> 

'  "^  however,  that 

appeared  that  the  Defendant  had  returned  after  a  free  the  judgment 
pardon  from  the  governor  of  New  South  Wales ;  and  ^  ^*  arbitra- 
that  the  arbitrator  had  formed  his  judgment  altogether  independently 
independently  of  the  Defendant's   testimony.       Wilde  of  the  De- 
contended,  that  the  Defendant's  competency  was  restored  ™°*"^  •  ^••" 

*  "^  timony, 

by  the  operation  of  30  G.  3.  c.  47*  and  8  &  9  G.  4.  r.  83. 
That  after  decision,  objections  to  testimony  were  too 
late;  and  that,  at  all  events,  the  objection  here  was  im- 
material, the  arbitrator  having  formed  his  conclusion 
independently  of  the  testimony  of  the  Defendant. 

Jones.  The  objection  is,  that  the  Plaintiff  would 
sever  have  consented  to  a  reference  had  he  been  aware 
of  the  Defendant's  convicdon. 

TiNDAL  C.  J.  If  the  testimony  of  the  Defendant  had 
been  the  evidence  on  which  the  arbitrator  proceeded,  it 
might  have  been,  —  I  do  not  say  it  would  have  been,  — 
a  ground  for  entertaining  this  motion ;  but,  upon  the 

affidavits 
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affidavits  it  appears  explicitly,  that  the  judgment  of  the 
arbitrator  was  wholly  independent  of  the  Defendant's 
testimony.  Before  a  jury  it  is  very  important  to  ex- 
clude all  testimony  which  is  not  properly  admissible;  be- 
cause a  jury  is  not  conversant  with  the  details  of  evi- 
dence, or  capable  of  discriminating  very  accurately 
between  that  which  ought,  and  that  which  ought  not  to 
prevail  on  their  judgment :  but,  an  arbitrator  practised 
in  the  law,  has  no  difficulty  in  excluding  from  his  judg^ 
ment,  statements  which  ought  to  be  without  effect ;  and 
as  the  affidavits  leave  no  doubt  that,  in  this  case,  the 
arbitrator  abstained  from  giving  any  effect  to  the  De- 
fendant's testimony,  the  rule  must  be  discharged. 

The  rest  of  the  Court  concurred,  and  the  rule  was 
therefore 

Discharged. 


Stephens  v.  Lowe. 


Maj  $t* 


Same  v.  Strick. 


A  bond  con-  jT^EBT  on  an  arbitration  bond,  dated  the   SOth  of 

I  on      or  November  1830,  the  condition  of  which  was,  that 
tnc  Assess* 

ment  of  and  the  Defendants  should  '^  perform,  fulfil,  and  keep  the 

arbitration  on  ^vvard,  order,  arbitrament,  final  end  and  determination  of 

the  damages 

ofcatiffnfd  bv  Joseph  Malachy  therein  described,  named,  selected,  and 

the  obligor's  chosen,  as  well  by  and  on  the  part  and  behalf  of  the 

^^    f  *.  Defendant  and  the  said  Joseph  Strick^  as  of  the  Plaintiff, 

mme,  every  -*                                                    ' 

two  months,  to  arbitrate,  award,  judge,  and  determine,  as  well  the 

Held  to  be  amount  of  damages  already  or  hereafter  to  be  sustained 

andnotmmly  by  the  Plaintiff,  her  heirs,  executors,  administrators,  or 

directory,  as 

to  the  periods  tf  arbitration. 

assigns. 
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assigns,  for  or  by  reason  of  certain  adits,  levels,  water- 
courses, engines,  and  other  erections,  then  already  or  to 
be  thereafter  cut,  made,  and  raised  in,  through,  upon, 
and  within  the  limits  of  a  certain  set  or  license  for 
mining  in  and  through  a  certain  tenement  of  her,  the 
Plaintifl^  situate  and  being  in  the  parish  of  Calstock 
therein  mentioned;  so  that  the  said  J»  Malachy  did 
make  his  award  in  writing  as  to  all  such  damages  therein 
mentioned,  and  compensation  to  be  afterwards  made, 
on  or  before  the  20th  day  of  December  then  next :  and 
as  to  all  damages  to  be  thereafter  sustained  and  com- « 
pensatioQ  to  be  thenceforth  made,  at  the  expiration  of 
every  two  months  from  the  said  20th  day  of  December" 

Averment,  that  Malachy^  at  the  end  of  the  second  two 
months,  from  the  20lh  of  December  1830,  to  wit,  on  the 
13th  of  July  1830,  made  an  award  touching  the  pre- 
mises, and  ordered  the  Defendant  to  pay  the  Plaintiff 
24/.  for  damage  occasioned  by  working  the  mine.  Breach, 
non-payment  There  was  also  a  count  for  money  due 
on  an  award,  and  on  an  account  stated.  Pleas,  non  est 
factum;  nil  debet:  that  Malachy  d\A  not  make  his  award 
at  the  expiration  of  the  second  two  months  from  the 
20th  of  December  1830;  that  he  did  not  make  any 
award ;  or  not  till  after  an  unreasonable  time. 

At  the  trial  before  Tindal  C.  J.,   Middlesex  sittings 
after  Hilary  term,  it  appeared  that  the  Defendants,  in 
this  and  the  other  action,  were,  sometime  previous  and 
«p  to  the  entering  into  the  submission  for  the  award  in 
question,  jointly  interested  in  a  mine,  in  the  working  of 
which  they  had  committed,  and  would  continue  to  com- 
mit damages  to  the  Plaintiffs'  property.     In  order  to 
ascertain  the  damages  resulting  therefrom,  the  Defend- 
ants, by  their  joint  and  several  bond  to  the  Plaintiff  of 
the  30th  o{  November  1830,  submitted  those  damages  to 
arbitration,  with  the  condition  that  the  arbitrator  should    , 
make  successive  awards  at  the  expiration  of  every  two 
'    Vol.  IX.  D  months 
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months  from  the  20ih  of  December  I8S0.  The  arbitra- 
tor made  his  first  award  within  the  time;  but  the  second 
award,  upon  which  the  PlaiiitilF  sought  to  recover,  was 
not  made  until  the  13th  ofjulij  1831,  instead  of  the  20ih 
of  April  \n  that  year,  and,  consequently,  not  wiihin  the 
time  limited  by  the  bond.  It  also  included  damages 
hicurred  subsequently  to  the  20th  of  April.  The  delay 
was  occasioneil  by  the  request  of  the  Defendants,  who 
objected  to  the  expenses  attending  such  frequent  awards 
as  would  take  place,  if  the  bond  were  strictly  complied 
.with  by  making  them  at  the  end  of  every  two  months. 

Both  the  Plaintiffs'  attorney,  the  Defendant  Stricky 
and  Mrs.  Ijowe^s  agent,  attended  the  arbitrator  during 
the  making  of  the  award,  survey,  and  assessment,  in 
question.  On  the  arbitration  bond  they  signed  a  docu- 
ment, which  was  as  follows :  — 

«  Wheal  Williams  Mine,  April  26th,  1830.  The 
parties  within  named,  by  themselves  or  their  agents, 
have  met  this  day  by  consent,  on  the  second  assessment 
or  award. 

J,  Malachi/j  Arbitrator. 

Jas,  Husband,  for  Mrs.  Stephens. 

J.  Vivian,    Ir-*.-       ▼  ,^*^., 

Jos.  Strick,  ] ^"^  ^"-  -^""^  ""'^  M"^-  ^'"^" 

This  membrandum  was  not  stamped. 

On  the  part  of  the  Defendant  it  was  objected,  that 
the  award  was  not  made  within  the  time  prescribed  by 
the  condition  of  the  bond,  and  that  the  memorandum 
being  unstamped,  could  not  assist  the  Plaintiff;  where- 
upon she  was  nonsuited,  with  leave  to  move  to  enter  a 
Terdict  for  24/. 

A  rule  nisi  having  been  obtained  accordingly, 


Wilde  Serjt.  shewed  cause,  urging  the  objection  relied 
on  at  the  triaL 
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Jones  Serjt.  in  support  of  the  rule.  The  award  pur- 
sues the  submission,  which  is  only  directory,  not  im- 
perative, as  to  the  period  of  two  months :  that  period  is 
obviously  named  to  spare  the  Plaintiff  ihe  inconvenience 
of  more  frequent  arbitrations ;  and  it  would  have  been 
impossible  to  examine  the  evidence  and  make  the  award 
at  the  precise  moment  when  each  two  months  expired. 

At  all  events  afler  attending  the  arbitrator,  the  par- 
ties are  estopped  to  make  the  objection.  Lctaorence  v. 
Hodgson  (a),  Maison  v.  Trcmer  (i),  Wharton  v.  King  [c\ 
Leggett  V.  Firday.  [d) 

And  the  memorandum  does  not  require  a  stamp,  for 
it  is  not  an  agreement  constituting  a  new  submissioni 
but  a  mere  attestation  of  the  fact  of  attendance. 


1832. 


TiNDAL  C.  J.  The  first  question  is,  whether  this 
award  can  be  sustained  under  the  terms  of  the  sub- 
mission bond.  The  condition  of  the  bond  is,  that  the 
parties  shall  abide  by  the  award  of  the  arbitrator  on  the 
premises,  so  that  the  arbitrator  make  his  award  as  to 
all  damages  to  be  thereafter  sustained,  and  compensation 
to  be  thenceforth  made,  at  the  expiration  of  every  two 
months  from  the  20th  of  December* 

It  has  been  urged  that  this  condition  is  merely  direc- 
tory, and  being  for  the  benefit  of  the  Plaintiff,  he  is  at 
liberty  to  waive  it :  but  it  is  equally  a  condition  for  the 
benefit  of  the  Defendants,  for  it  was  important  to  them 
that  the  periodical  assessment  of  damages  should  be 
made  as  soon  as  possible  after  the  alleged  injury,  in 
order  that  they  might  be  secure  of  evidence  to  shew  the 
real  state  of  the  facts :  and  as  to  the  supposed  difiiculty 
of  making  the  award  at  the  precise  moment  each  two 
months  should  expire,  in  this  as  in  other  cases  a  reason- 


(«)  I  Toung  bf  Jer.  x6. 
(A)  1  R^.  li  Af.  X7. 


(r)  a  Af.  £<f  Af.  96. 
(d)  6  Bingb.  %$$* 
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1832.  able  time  must  be  allowed  for  the  duty  to  be  performed^ 
and  what  shall  be  a  reasonable  time  must  depend  oa 
the  facts  of  the  case  and  the  judgment  of  the  Court. 
Though  it  is  not  always  easy  to  say  what  is  a  reasonable 
time,  it  is  easy,  as  in  the  present  instance,  to  say  what 
is  unreasonable;  for  where  the  party  has  allowed  a 
third  month  to  elapse  without  requiring  an  assessment, 
and  has  included  in  the  award  damages  incurred  sub- 
sequently to  the  second  month,  that  is  a  proceeding  not 
within  the  condition  of  the  bond,  and,  therefore,  as  to 
the  bond,  entirely  void.  That  brings  us  to  the  second 
question,  whether  the  award  can  be  supported  under 
any  parol  authority.  Now  the  indorsement  on  the 
bond  is,  in  effect,  a  written  agreement  substituting  one 
time  for  another :  '^  The  parties  within  named,  by  them- 
>  selves  or  their  agents  have  met  this  day  by  consent  on 
the  second  assessment  or  award ; "  that  is,  the  parties 
in  the  bond ;  and  the  assessment,  that  which  was  to  have 
taken  place  every  two  months.  What  is  this  but  an 
agreement  to  substitute  July  for  Apil  ?  At  all  events 
it  is  evidence  of  an  agreement  to  that  effect,  and  the 
words  of  the  stamp  act  are  wide  enough  to  comprehend 
such  an  instrument.  ^'  Agreement,  or  any  minute  of 
memorandum  of  an  agreement,  whether  the  same  shall 
be  only  evidence  of  a  cont/act,  or  obligatory  on  the 
parties  from  its  being  a  written  instrument^  (bS  G.  S. 
c.  184.)  Then,  the  instrument  not  being  stamped,  the 
Plaintiff  is  out  of  Court 

Park,  Gaselee,  and  Bosanquet  Js.  concurred. 

Rule  discharged. 
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(IN  THE  EXCHEQUER  CHAMBER.) 

GuRNEY  V.  Gordon  and  Another.  Jm/u  %. 

(In  Error.) 

T)EBT.     The  Plaintiffs  below  declared  that  the  De-  ^  «=?»<»  ^«^ 
fendant  below  {Gurnet/)  was  indebted  to  the  Plain-  £„  oppowne  a 
tiffs  under  and  by  virtue  of  a  certain  act  of  parliament  petitioa against 
made  and  passed  in  the  ninth  year  of  the  reign  of  his     *  "k^f    * 
late  Majesty  George  IV.  to  consolidate  and  amend  the  pariiament» 
laws  relating  to  the  trial  of  controverted  elections  or  "*y  ^ 
return  of  members  to  serve  in  parliament,  in  the  sum  agaiust  one  of 
of  1260/.  105.  Sd.  for  the  costs  and  expenses  incurred  wveral  peti- 
by  the  Plaintiffs  in  opposing  the  petition  of  the  said  ^^^''J^*' 
Defendant  and  one  Charles  Kingy  Esq.,   complaining 
of  an  undue  election  and  return  for  the  borough  of 
Tr^om/f  and  to  be  paid  by  the  said  Defendant  to  the 
Plaintiff  when  he,  the  Defendant,  should  be  thereunto 
afterwards  requested ;   whereby,  and  by  reason  of  the 
said  last-mentioned  sum  of  money  being  and  remaining 
wholly  unpaid  and  by  virtue  of  the  said  act,  an  action 
had  accrued  to  the  said  Plaintiffs  to  demand  and  have 
of  and  from  the  said  Defendant  the  sum  of  1260/.  lOs.  8(/. 
parcel  of  the  sum  demanded.     Counts  for  money  paid, 
money  lent,   money   had   and  received  by  Defendant 
below  to  the  use  of  Plaintiff  below,  and  upon  an  account 
stated.   Judgment  upon  nil  dicity  with  a  remittitur  damna 
except  as  to  1260/.  \0s.  Sd. 

By  the  fifty-seventh,  sixtieth,  and  sixty-third  sections 
of  the  statute  referred  to  in  the  declaration  (9  G.  4. 
c.  22.)  it  is  enacted,  ^*  That  whenever  any  committee  ap- 
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pointed  to  consider  the  merits  of  any  petition  complain* 
ing  of  an  undue  election  or  return,  or  of  the  omission  to 
return  any  member  or  members  to  parliament,  shall 
report  to  the  house  with  respect  to  any  such  petition 
(except  as  b  hereinbefore  excepted),  that  the  same  ap- 
peared to  them  to  be  frivolous  or  vexatious,  the  party 
or  parties,  if  any,  who  shall  have  appeared  before  the 
^committee  in  opposition  to  such  petition,  shall  be  entitled 
to  recover  from  the  person  or  persons,  or  any  of  tliem^ 
who  shall  have  signed  such  petition,  the  full  costs  and 
expenses  which  such  party  or  parties  shall  have  in- 
curred in  opposing  the  same,  which  costs  and  expenses 
shall  be  ascertained  in  the  manner  hereinafter  directed/' 
(Section  60.)  **  The  costs  and  expenses  of  prose- 
cuting or  opposing  any  petition  presented  under  the 
provisions  of  this  act,  and  the  costs,  expenses,  and  fees 
which  shall  be  due  and  payable  to  any  witness  sum- 
moned to  attend  before  such  committee,  or  to  any  clerk 
or  officer  of  the  House  of  Commons,  upon  the  trial  of 
any  such  petition,  shall  be  ascertained  in  manner  fol- 
lowing; that  is  to  say,  on  application  made  to  the 
Speaker  of  the  House  of  Commons  within  three  months 
after  the  determination  of  the  merits  of  such  petition, 
by  any  such  petitioner,  party,  witness,  or  officer,  as 
before  mentioned,  for  ascertaining  such  costs,  expenses, 
or  fees,  the  Speaker  shall  direct  the  same  to  be  taxed 
by  two  persons,  of  whom  the  clerk,  or  one  of  the  clerks 
assistant  of  the  House  shall  always  be  one,  and  one  of 
the  following  officers,  not  being  a  member  of  the  House, 
shall  be  the  other ;  that  is  to  say,  masters  in  the  High 
Court  of  Chancery,  clerks  in  the  Court  of  King's 
Bench,  prothonotaries  in  the  Court  of  Common  Pleas, 
and  clerks  in  the  Court  of  Exchequer ;  and  the  persons 
so  authorised  and  directed  to  tax  such  costs,  expenses, 
and  fees  shall  and  they  are  hereby  required  to  examine 

the 
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the  same,  nnd  to  report  the  nmount  thereof,  together 
with  the  party  liable  to  pay  the  same,  to  the  Speaker 
of  the  said  House,  who  shall  upon  application  made  to 
him,  deliver  to  the  party  or  parties  a  certificate  signed 
by  himself,  expressing  the  amount  of  the  costs,  ex- 
penses, and  fees  allowed  in  such  report,  together  with 
the  name  of  the  parly  liable  to  pay  the  same;  and  such 
certificate,  so  signed  by  the  Speaker,  shall  be  conclusive 
evidence  of  the  amount  of  such  demands,  in  all  cases 
^nd  (or  all  purposes  whatsoever;  and  the  witness,  officer, 
or  party  claiming  under  the  same,  shall,  upon  payment 
thereof^  give  a  receipt  at  the  foot  of  such  certificate, 
which  shall  be  a  sufficient   discharge   for   the   same." 
(Section  6S.)    ^*  It  shall   and    may  be   lawful  for  the 
party  or  parties  entitled  to  such  costs  and  expenses,  or 
for  his,  her,  or  their  executors  or  administrators,  to 
demand  the  whole  amount  thereof,  so  certified  as  above, 
from  any  one  or  more  of  the  persons  respectively  who 
are  hereinbefore  made  liable  to  the  payment  thereof  in 
the  several  cases  hereinbefore  mentioned;  and  in  case 
of  nonpayment  thereof,  to  recover  the  same  by  action  of 
debt  in  any  of  his  majesty's  courts  of  record  at  Wesi" 
minster :  in  which  action  it  shall  be  sufficient  for  the 
plaintiff  or  plaintiffs  to  declare  that  the  defendant  or 
defendants  is  or  are  indebted  to  him  or  them  in  the  sum 
to  which  the  costs  and  expenses,  ascertained  in  manner 
aforesaid,  shall  amount  by  virtue  of  this  act ;  and  the 
certificate  of  such  amount,  so  signed  as  aforesaid  by  the 
Speaker,  shall  have  the  force  and  effect  of  a  warrant  to 
confess  judgment;  and  the  Court  in  which  such  action 
shall  be  commenced  shall,  upon  motion,  and  on  the 
production  of  such  certificate,  enter  up  judgment  in 
favour  of  the  plaintiff  or  plaintiffs  named  in  such  certi- 
ficate for  the  sum  specified  therein  to  be  due  from  the 
defendant  or  defendants  in  such  action,  in  like  manner 
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as  if  the  said  defendant  or  defendants  had  signed  a 
warrant  to  confess  judgment  in  the  said  action  to  that 


amount* 

Archboldf  for  the  Defendant  below,  contended  that  as 
it  appeared  on  the  record  the  petition  had  been  insti- 
tuted by  Charles  King  as  well  as  by  the  DefendaoC 
below,  the  action  should  have  been  brought  against 
them  jointly,  and  not  against  Gumey  ^one:  that 
Gumy  being  compelled  by  the  statute  to  suffer  judg- 
ment by  default,  had  no  opportunity  of  taking  this 
objection  except  on  error. 

Sedper  Curiam.  By  the  fiity-seyenth  section  the  party 
who  shall  have  appeared  before  the  committee  in  oppo- 
sition to  the  petition  is  entitled  to  recover  from  the 
person  or  persons,  or  aty  of  tliem^  who  shall  have 
signed  the  petition,  the  full  costs  and  expenses  incurred 
in  opposing  the  same;  and  by  the  sixty-third,  to  de- 
mand the  whole  amount  thereof  from  any  one  or  more 
of  the  persons  liable.  It  is  impossible  to  doubt  that  the 
Plamtiff  may,  if  he  chooses,  confine  his  suit  to  one. 

Judgment  affirmed. 
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Doe  dem.  Joseph  Manton  v.  Austin  and         Junes. 

Flomer. 

''PHE  lessor  of  the  Plaintiff  sued  as  the  administrator  The  acts  of 

of  David  Betsouy  surviving  trustee  under  the  will  of  ^^P**" 

o<»™>g  their 
Jonn  AUkens.  occupation 

AittenSf  who  died  in  1794)  bequeathed  to  Betson  and  are^  even  after 

another,  as  trustees  for  his  daughters,  certain  leasehold  pationT"" 

premises  which  he  held  by  indenture  from  Mark  Bell  ceased,  evi- 

for  a  term  of  sixty-six  years,  commencing  in  November  t^"^'  against 
177Q  tne  parties 

*••''•  under  vhom 

By  a  codicil  to  his  will,  AitkenSy  after  reciting  the  wch  occupier* 

above  bequest,  and  that  he  had  in  March  1793  mort-  „„..„..;  ^ 

'  possessiun. 

gaged  the  premises  to  John  Veysey  for  500/.,  directed 
that  in  case  the  500/.  should  remain  charged  upon  the 
premises  at  the  time  of  his  death,  the  trustees  under  his 
will,  who  were  also  his  executors,  should  immediately 
pay  off  the  mortgage  out  of  any  other  property  that 
should  come  to  their  hands,  it  being  his  intention  that 
the  premises  should  continue  vested  in  the  trustees  in 
trust  for  his  daughters. 

In  1807  the  trustees  underlet  the  premises  to  Catharine 
Fairfield  for  a  term  which  expired  at  Christmas  1826. 
Mrs.  Fairfieldj  some  time  before  the  expiration  of  her 
underlease,  assigned  it  to  Thrupp ;  and  Thrupp^  at  the 
expiration  of  the  underlease,  25th  of  December  1826, 
delivered  the  possession  of  the  premises  to  the  defendant 
Plomerj  who  put  in  an  occupier,  and,  with  Austin,  now 
defended  as  landlord. 

At  the  trial  before  Park  J.  the  lessor  of  the  Plaintiff 
produced  the  probate  of  Aitkens*  will,  stamped  with  a 
heavy  probate  duty ;  proved  Aitkens*  possession  of  the 
property  in  question ;  his  death ;  the  death  of  the  trustees 
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BlANTON 

Austin* 


named  in  his  will ;  and  the  administration  to  the  effects 
of  the  survivor :  next,  he  put  in  the  counterpart  of  the 
lease  from  Bell  to  Aitkensj  the  Defendants,  after  notice, 
having  failed  to  produce  the  original  lease,  which  was 
in  their  possession.  Then  Thmpp^  who  appeared  to 
be  in  the  interest  of  the  Defendants,  and  failed  upon  a 
subpana  duces  tecum  to  produce  the  under-lease  assigned 
to  him  by  Mrs.  Fairfield^  after  prevaricating  as  to  the 
existence  or  destruction  of  that  instrument,  was  allowed 
to  state  that  he  had  paid  rent  for  the  premises  to  the 
lessor  of  the  Plaintiff  upon  an  under-lease  assigned 
to  him  by  Mrs.  Fairfield^  which  expired  at  Christ' 
mas  1826,  till  within  about  six  months  before  its  ex- 
piration; and  that  on  the  9th  of  December  1826  he 
refused  to  pay  the  lessor  of  the  Plaintiff  the  rent  due  at 
the  preceding  Michaelmasy  referring  him  to  the  De- 
fendant Plomer  for  the  reason.  Mrs.  Fairfield  proved 
her  own  occupation  under  the  demise  from  Bet  son  and 
his  co-trustee ;  payment  of  rent  to  Betsoiiy  and  after  his 
death  to  the  lessor  of  the  Plaintiff;  and  the  sale  of  the 
under-lease  to  Tkrupp.  Betson  had  received  the  rent 
from  1794>. 

On  the  part  of  the  Defendant  it  was  objected, 

First,  that  the  original  lease  from  Bell  to  Aitkens 
ought  to  have  been  produced,  or  that  the  lessor  of  the 
Plaintiff  should  have  shewn  what  had  become  of  it 
before  he  produced  the  counterpart ; 

Secondly,  that  the  lessor  of  the  Plaintiff  should  have 
shewn  that  the  mortgage  mentioned  in  the  codicil  to 
Aitken^s  will  was  paid  off; 

Thirdly,  that  the  under-lease  from  Betson  and  his  co- 
trustee to  Mrs.  Fairfield  ought  to  have  been  produced; 
and, 

Fourthly,  that  Mrs.  Fairfield  and  Thrupp  being  no 
longer  in  possession  under  the  demise  from  Betson  and 
his  co-trustee  when  Plomer  entered  the  premises,  their 

acts 
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acts  and  declarations  ought  not  to  be  taken  as  evidence 
against  the  Defendants. 

A  verdict,  however,  was  given  for  the  Plaintiff,  which 
Taddy  Serjt.  obtained  a  rule  nisi  to  set  aside  on  the 
above  objections. 


1832. 


Doe  dem. 
Manton 

Austin. 


WiUe  and  Bompas  Serjts.  shewed  cause.  From  the 
language  of  the  codicil  to  Aitkeu^s  will,  and  the  length 
of  time  which  has  elapsed,  coupled  with  the  fact  that 
Aitkeni%  devisees  have  been  in  the  receipt  of  rent 
fh)m  1794  to  1826,  it  may  be  presumed  that  the  mort- 
gage has  been  paid  off.  And  if  the  Defendants  take 
under  Tlintpp  they,  as  well  as  Thruppj  are  estopped  to 
say  that  the  lessor  of  the  Plaintiff,  whom  Thrupp  by 
payment  of  rent  has  acknowledged  to  be  his  l&ndlord, 
bad  not  a  good  title,  either  in  respect  of  the  mortgage 
or  the  non -production  of  the  original  lease  from  Bell* 
But  the  Defendants  take  under  Thrupp  or  nobody;  and 
Thrupp  having  disclaimed  the  lessor  of  the  Plaintiff  as 
his  landlord  on  the  9th  of  December  1826,  before  the 
expiration  of  the  lease  under  which  he  had  paid  rent  to 
the  lessor  of  the  Plaintiff,  the  case  cannot  be  distin- 
guished from  Doe  d.  Knight  v.  Lady  Smytke  (a\  where 
it  was  held  that  a  third  person  could  not  defend  as 
landlord  upon  the  trial  of  an  ejectment  if  it  appeared 
that  the  tenant  in  possession  came  in  as  tenant  to  the 
lessor  of  the  Plaintiff,  paid  rent  to  him,  and  then  dis- 
claimed, although  the  term  for  which  he  came  in  had 
expired  before  the  ejectment.  The  lease  under  which 
Thrupp  occupied  having  expired,  it  may  be  presumed  to 
have  been  destroyed,  and  secondary  evidence  of  its  con- 
tents was  admissible  after  Thrupp's  testimony  on  his 
subpctna  duces  tecum. 


\a)  /^M.lgS.  347. 
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Taddy^  and  Andrews  Serjt  with  hini,  endeavoured 
to  distinguish  the  present  case  from  Doe  d.  Knight  v. 
Srm/they  and  contended  that,  at  all  events,  the  principle 
of  that  case  ought  not  to  extend  to  the  acts  of  tenants 
who  had  been  so  long  out  of  possession  as  Thrtq^p  and 
Fairfield;  otherwise  there  was  no  limit  to  the  effect  of 
such  acts  short  of  twenty  years ;  a  decision  which  would 
be  productive  of  great  inconvenience  and  confusion. 

And  Thrupp^s  testimony  should  not  have  been  re- 
ceived without  proof  of  further  enquiry  for  the  expired 
under-lease.  At  all  events,  it  appearing  on  the  evi- 
dence produced  by  the  lessor  of  the  Plaintiff  himself 
that  the  legal  title  to  the  premises  was  in  Veysey  under 
the  mortgage,  it  should  have  been  shewn  that  that 
mortgage  had  been  paid  off;  for  the  objection  is  not 
here  made  by  a  tenant  or  one  claiming  under  him,  to 
the  title  of  his  landlord ;  but  is  disclosed  by  the  land- 
lord himself,  who  fails  therefore  to  shew  a  title  on  which 
he  can  recover. 


TiNDAL  C.  J.  I  think  this  rule  ought  to  be  dis- 
charged. It  is  not  necessary  for  us  to  decide  whether 
the  lease  from  BeU  to  Aitkens  ought  to  have  been  pro- 
duced, for  it  appears  that  rent  has  been  paid  by  a 
succession  of  tenants,  under  whom  the  Defendants 
claim,  to  the  personal  representative  of  Aitken^s  de- 
visee, who  could  only  claim  in  respect  of  a  leasehold 
interest ;  and  with  respect  to  the  mortgage  disclosed  in 
the  codicil  to  Aitken^s  will,  such  evidence,  on  which- 
ever side  produced,  is  open  to  the  same  degree  of  con- 
sideration with  respect  to  its  concomitant  circumstances, 
such  as  the  presumptions  arising  from  lapse  of  time  or 
otherwise.  Here  the  codicil  itself  contains  express 
directions  that  the  mortgage  shall  be  called  in ;  a  large 
stamp  appears  on  the  probate ;  and  none  but  the  repre- 
sentatives 
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sentatives  of  the  testator  have  interfered  with  the  pro- 
perty since  1793.     I  admit  that  these  circumstances  are 
not  conclusive ;  but  unanswered  by  any  evidence  of  a 
mortgage  now  in  existence,  they  afford  a  strong  pre- 
sumption that  the  money  has  been  paid,  particularly 
against  the  Defendants  who  claim  under  a  lease  granted 
by  the  devisees  of  the  mortgagor.     Then,  as  to  the  ad- 
mission of  Thrupp^s  testimony,  the  lease  under  which 
he  occupied   having  expired  may  fairly  be  presumed  to 
have  been  destroyed ;  at  all  events,  upon  his  failing  to 
produce  it  upon  a  subpcend  duces  teaimj  and  prevaricating 
widi  respect  to  its  existence,  the  learned  Judge  was 
warranted  in  letting  in  the  secondary  evidence*     That 
brings  us  to  the  main  question,  whether  the  Defendants 
who  come  in  under  Thrupp  can  be  permitted  to  dispute 
the  title  of  his  lessor.     The  principle  is  that  a  tenant 
shall  not  contest  his  landlord's  title ;  on  the  contrary,  it 
is  his  duty  to  defend  it.     If  he  objects  to  such  title,  let 
him  go  out  of  possession.    But  it  is  urged  that  Thnipp's 
admissions  were  made  six  years  ago,  and  it  is  asked, 
how  far  back  are  such  admissions  to  be  evidence  against 
a  subsequent  claimant  ?     I  answer,  as  far  back  as  the 
tenant  has  admitted  himself  to  be  in  under  the  landlord 
who  comes  forward  to  assert  his  title. 

I  think,  therefore,  that  the  Defendantsare  bound  by 
the  acts  of  Thrupp^  and  that  this  rule  must  be  dis- 
charged. 


18S2. 


Dob  dem. 
Manton 

AUBTDf. 


Oaselee  and  Alderson  Js.  expressed  a  similar  opi- 
nion, and  Park  J.  referred  to  the  language  oiDampierJ. 
ixiDoed*  Knight  v.  Smythe^  as  conclusive  on  the  point, — 
^'  The  tenant  in  possession  paid  rent  to  the  lessor,  and 
then  disclaimed.  But  he  ought  to  give  back  the  pos- 
session to  the  lessor,  and  after  that  the  Defendant  may 
have  her  ejectment.    It  has  been  ruled  after  that  neither 
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the  tenant,  nor  any  one  claiming  by  him,  can  controvert 
the  landlord's  title.  He  cannot  put  another  person  in 
possession,  but  must  deliver  up  the  premises  to  his  own 
landlord.  This,  I  believe,  has  been  the  rule  for  the  last 
twenty-five  years,  and  I  remember  was  so  laid  down  by 
BvUer  J.  upon  the  Western  circuit" 

Rule  discharged. 


June^      Garlick,    Assignee   of  Lee,    a   Bankrupt,   v. 

Sangster  and  Another. 


An  insolvent's 
petition  is  said 
to  ht  Jiled 
when  it 
reaches  its 
place  of  final 
custody,  and 
not  when  it 
first  comes  to 
the  hands  of 
the  officer  of 
vthe  court. 


ASSUMPSIT  for  money  had  and  received  by  De- 
fendants to  Plaintiff's  use.      At  the  trial  before 
Littledale  5,,   Yori  Spring  assizes  1831,  a  verdict  was 
found  for  the  PlaintilF,  subject  to  the  opinion  of  the 
Court  on  the  following  case  :  — 

The  Plaintiff*  was  the  assignee  of  the  estate  and  effects 
of  William  Thompson  Lce^  a  bankrupt ;  the  Defendants 
were  creditors  of  the  said  bankrupt,  and  had  received 
from  him  a  warrant  of  attorney,  dated  the  7lh  of 
Oclober  1829.  Judgment  was  afterwards  entered  up, 
and  execution  sued  out  on  the  same.  The  sheriff  levied 
on  the  13th  of  October  1829;  the  sale  of  the  property 
was  bci^un  on  the  26ih  of  October ;  and  continued  on 
the  27lh,  28lh,  and  29th  of  Oclober.  The  officer  sold 
on  the  26th  of  October  to  the  amount  of  ISO/.  Is.  lid.; 
on  the  27th  of  October^  to  the  amount  of  394/.  7s.  Sd. ; 
and  on  the  28th  of  October^  to  the  amount  of  415/.  35.  9^. 
He  paid  out  of  the  proceeds  26/.  for  king's  taxes 
without  authority  from  the  Defendants;  and  on  the 
£6th  of  October^  gave  the  Defendants  a  cheque,  dated 
that  day,  for  180/.;  a  cheque  on  and  dated  the  27th 

of 
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of  October^  for  300/. ;  a  cheque  on  and  dated  the  28th 
of  OciobcTj  fur  150/.;  a  cheque  on  and  dated  the  29lh 
of  October^  for  350/. ;  and,  on  the  same  day,  paid  to  the 
Defendants  40/.  in  cash. 

The  sales  bep^an  each  day  at  eleven,  and  finished  at 
half-past  two.  The  three  first  days  sales  amounted  to 
989/.  135.  4(/.,  and  on  the  morning  of  the  29lh,  the 
sherifi*  had  only  to  sell  3 1/.  to  complete  the  amount  of 
levy.  By  twelve  or  half-past  twelve  o'clock  in  the 
forenoon,  the  sherifi*  had  sold  about  35/.,  and  by  one 
o'clock  150/. 

The  cheques,  dated  the  26th,  27th,  and  28th  of  Oc- 
trjberj  were  not  presented  or  paid  till  the  31st  of  October ^ 
and  the  cheque  dated  the  29th  of  October  was  not  pre- 
sented or  paid  till  the  3d  of  Naoember^  but  all  were  duly 
houored.      The  officer  had  not  funds  in  the  bankers' 
hands  till  the  30th  of  October.     Goods  were  sold  on  the 
26ih  and  27th  of  October  to  the  amount  of  100/.  on 
creilit,  and  were  not  paid  for   till  after  the  sale  was 
closed. 

The  trading,  act  of  bankruptcy,  and  petitioning  cre- 
ditor's debt  were  proved.  The  commission  was  dated 
tlie  24th  of  Ncfoembcr  1829.  The  act  of  bankruptcy  was 
&  petition  by  the  bankrupt  to  the  insolvent  court  for  his 
discharge;  it  was  dated  the  28th  of  October  1829,  but 
wag  not  signed  by  the  bankrupt  till  after  four  o'clock  in 
^^  afternoon  of  that  day.  An  assignment  of  his  pro- 
P<^ity  to  the  provisional  assignee  of  the  insolvent  court 
was  executed  in  prison  at  the  same  time.  After  signing 
^c  petition,  the  bankrupt  had  nothing  more  to  do  with 
1^  and  it  remained  in  the  custody  of  the  officer  of  the  in- 
solvent court  Mr.  Dance^  the  officer,  took  the  petition 
and  assignment  away  with  him,  and  brought  it  into  the 
office  the  next  day,  the  29th,  about  two  p'clock  in  the 
afcernoon ;  and,  in  answer  to  the  question,  When  was 

the 
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the  petition  filed?  said,  he  could  not  answer  the  question, 
but  would  state  the  practice  of  the  Court  That  after  it 
is  signed,  it  is  carried  to  the  public  office  in  Lincolns^ 
Inn  Fieldsy  attested,  numbered,  and  handed  to  the  officer 
of  the  town  department,  with  whom  it  remains.  That, 
in  this  case,  he  did  not  return  to  the  office  on  the  28th 
of  October  after  the  petition  was  signed ;  and,  in  conse- 
quence of  the  number  of  petitions,  and  the  business 
occasioned  thereby,  he  did  not  get  to  the  office  the 
following  day  before  two  o'clock,  and  could  not,  in  con- 
sequence of  the  numerous  petitions,  \iVLYe  numbered  and 
attested  it  before  the  30th  of  October,  when  it  was 
handed  to  the  officer  of  the  town  department,  with  whom 
it  has  remained  since.  The  bankrupt  was  never  dis- 
charged under  the  insolvent  debtors'  act. 

The  case  was  argued  on  several  grounds,  but  the  de- 
cision of  the  Court  turns  entirely  upon  the  time  of 
filing  the  petition ;  as  to  which 


Spankie  Seijt.,  for  the  Plaintiff,  contended  that  the 
creditor  having  by  the  act  of  signing  the  petition  done 
all  that  the  statute  requires  on  his  part,  it  must  be  taken 
to  be  filed  when  he  has  delivered  it,  so  signed,  into  the 
hands  of  the  officer  of  the  Court.  In  that  sense,  there- 
fore, the  petition  was  filed  on  the  28th,  prior  to  the  com- 
pletion of  the  execution  on  which  the  Defendant  relies. 
Attestation  is  not  necessary  to  the  validity  of  such  an  in- 
strument; Com.  Dig.  Faits :  and  the  duty  of  the  officer 
of  the  Court  to  place  it  in  a  proper  custody  is  independ- 
ent of  the  act  required  by  the  legislature  on  the  part  of 
the  Creditor,  namely,  placing  the  petition  duly  signed  in 
the  hands  of  the  officer.  From  the  decision  in  Rex  v. 
Wade  (a)  it  may  be  inferred  that  tlie  rules  of  a  friendly 
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society  are  filed  within  the  meaning  of  3S  6«  S.  c.  54. 
when  they  are  placed  in  the  hands  of  the  clerk  of  the 
peace. 

Wilde  Serjt.  contra.  The  petition  is  not  filed  till  it 
has  reached  a  place  of  legal  custody  where  it  may  be 
accessible  to  public  search.  As  far  as  the  discharge 
of  the  creditor's  duty  is  concerned,  it  may  indeed  be 
deemed  to  be  filed  when  placed  in  the  hands  of  the 
oflicer ;  but  to  defeat  the  rights  of  others,  it  is  not  filed 
till  by  being  placed  in  a  permanent  custody  it  becomes 
a  record  of  which  the  public  has  notice;  as,  of  the 
miung  of  a  commission  by  its  passing  the  great  seaL 

Ex  parte  Ereeman  (i),  WatJdns  v.  Maund.  (r)     In  Bex  v. 

Wade  the  question  as  tolling  was  not  decided. 

TiNDAL  C.  J.  It  is  unnecessary  to  give  an  opinion 
on  much  that  has  been  urged  in  argument.  On  the 
construction  which  I  put  on  the  act  of  parliament,  the 
act  of  bankruptcy  was  not  complete  till  the  29th  of 
Ockba-  at  two  o'clock,  when  Dance  took  the  pro- 
ceedbgs  to  the  office  where  they  were  to  be  filed;  but 
the  sale  under  the  execution  was  complete  by  twelve 
o'clock  on  that  day.  The  words  in  section  Id.  of  the 
wtare,  "  That  the  filing  of  the  petition  of  every  person 
in  actual  custody,  who  shall  be  subject  to  the  laws  con- 
cerning bankrupts,  and  who  shall  apply  by  petition  to 
^e  said  Couit  for  his  or  her  discharge  from  custody, 
*<^rdiDg  to  this  act,  shall  be  accounted  and  adjudged 
*o  act  of  bankruptcy  from  the  time  of  filing  such 
petition."  And  it  is  urged  that  the  instrument  was 
virtoally  filed  as  soon  as  Dance  had  it  in  his  posses- 
sion. But  it  is  manifest,  on  this  case,  that  Dance  was 
iiot  the  person  in  whose  custody  it  was  to  remain,  for 
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after  such  an  instrument  is  signed  Dance  says,  it  is  car- 
ried to  the  public  office  in  lAncolrCs  Inn  Fields^  attested, 
numbered,  and  handed  to  the  officer  of  the  town  de- 
partment, with  whom  it  remains.  So  that  he  does  not 
consider  it  filed  till  it  is  carried  to  the  office  and  deli- 
vered there.  The  case  of  Rex  v.  Wade  has  been  referred 
to.  AH  that  the  Court  says  in  that  case  is,  that  in  die 
construction  of  33  G.  8.  c*  54.  '^  filing  must  be  under- 
stood to  mean  depositing  for  the  purpose  of  being  filed, 
the  society  doing  all  that  is  incumbent  on  them ; "  but 
the  instrument  here  cannot  be  said  to  be  filed  until  it 
arrives  at  its  destination. 


Park  J.  Filing  means  putting  in  the  proper  place 
of  deposit,  and  Dance  was  not  the  officer  with  whom 
this  instrument  was  to  have  been  deposited.  So  when 
affidavits  are  filed  at  a  Judge's  chambers,  the  placing 
them  in  the  hands  of  the  clerk  does  not  complete  the 
deposit  in  the  place  of  legal  custody,  and  till  they  arrive 
there  they  are  not  filed. 

Gaselee  J.  Two  o'clock  on  the  29th  is  the  earliest 
time  at  which  this  instrument  can  be  said  to  have  been 
filed,  and  that  renders  it  unnecessary  to  give  an  opinion 
on  any  other  point  in  the  case. 

BosANQUET  J.  I  am  of  the  same  opinion.  The 
sheriff  had  completed  his  levy  by  twelve  o'clock  on  the 
S9th,  and  the  question  is,  whether  the  act  of  bank- 
ruptcy was  before  or  after  that  time,  for  when  the 
amount  of  the  debt  has  been  levied,  the  debtor  is  dis- 
charged. The  7G.  4.  c.  57.  s.  10.  directs,  "  That  it 
shall  be  lawful  for  any  person  who  shall  be  in  actual 
custody,  to  apply  by  petition  in  a  summary  way  to  the 
said  Court,  for  his  or  her  discharge  from  such  custody, 
according  to  the  provisions  of  this  act.  And  such  pri- 
soner 
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soner  shall  in  such  petition  pray  to  be  discharged  from 
custody,  and  to  have  future  liberty  of  his  or  her  person 
against  the  demands  for  which  such  prisoner  shall  be 
then  in  custody,  and  against  the  demands  of  all  other 
persons  who  shall  be  or  claim  to  be  creditors  of  such 
prisoner  at  the  time  of  presenting  such  petition ;  which 
petition  shall  be  subscribed  by  the  said  prisoner,  and 
shall  be  forthwith  filed  in  the  said  Court."     Having, 
therefore,   so  directed  that  the  petition  shall  be  sub- 
scribed, it  directs  in  section  IS.  that  the  filing  shall  be 
an  act  of  bankruptcy.     But  it  cannot  be  considered  that 
filing  and  subscribing  are  the  same  thing.     The  pro- 
visional assignee  goes  to  the  prison  to  obtain  the  signa- 
ture of  the  insolvent,  but  he  is  not  to  have  the  custody 
of  the  instrument,  which  cannot  be  said  to  be  filed  till 
it  becomes  a  record  of  the  Court.     As  that  did  not  take 
place  till  after  the  sale  under  the  execution,  our  judg- 
ment must  be  for  the  Defendant. 

Judgment  for  Defendant. 


1882. 


Oaruck 
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Richardson  v.  Tomkies  and  Another. 


June  6. 


1^ replevin^  the  Defendants,  as  bailiffs,  made  cognizance  i.  To  a  cog- 

for  the  arrears  of  an  annuity  of  120/.  due  to  the  per-  """"ce  for 
sonal  representative  of  Isaac  Blackburne,  under  a  deed  ^n  annuity, 

the  Plaintiff 
pleaded  that  a  memorial  of  all  the  deeds,  &c.  by  which  the  annuity  was  granted,  the 
B^mes  of  the  witnesses,  the  consideration,  &c.  was  not  enrolled  in  the  Court  of 
Chancery :  the  Defendants  replied  that  a  memorial  of  all  the  deeds,  &c.,  the  names 
of  the  witneaet,  the  consideration,  &c.  was  enrolled  ;  and  after  setting  out  the  memorial 
at  length,  concluded  with  a  prout  patet  per  recordum^  and  verification  thereon :  Held 
sufficient,  on  demurrer  alleging  that  the  conclusion  should  have  been  to  the  country. 
3.  A  judgment  on  a  warrant  of  attorney  being  one  of  the  securities,  and  the  judg- 
ment being  referred  to,  as  entered  up.  Held,  that  it  need  not  be  set  forth  in  the 
memoriaL 
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executed  hy  James  AkerSy  April  Sth^  1808;  by  which 
[after  reciting  the  contract  for  the  annuity ;  that  Akers 
had  given  a  bond,  bearing  date  January  5th  1808,  in 
the  penal  sum  of  2000/.,  conditioned  for  the  payment  of 
the  annuity ;  and  had  executed  a  warrant  of  attorney, 
of  even  date  with  the  bond,  to  confess  judgment  for 
2000/.,  under  which  warrant  judgment  had  been  entered 
up  of  record  against  Akers  of  Hilary  term  1808;  that 
Blackbume  had  sold  and  transferred  1900/.  195.  9^. 
3  per  cent,  reduced  annuties  at  the  Bank  of  England; 
that  such  sale  had  produced  the  clear  sum  of  1200/.; 
and  that  it  had  been  agreed,  the  annuity  should  be 
secured  not  only  by  the  bond,  warrant  of  attorney,  and 
judgment,  but  also  by  an  assignment  of  the  premises,  in 
which,  &c.,  and  issuing  and  payable  thereout,  and  out 
of  the  rents  and  profits  thereof,]  it  was  witnessed,  that 
in  consideration  of  1200/.  then  paid,  and  in  performance 
of  the  above  contract,  Akers  had  granted,  bargained,  and 
sold  to  Blackbume,  his  executors  and  assigns,  an  annuity 
of  120/.  charged  upon  the  premises,  in  which,  &c.  with 
power  of  distress. 

The  Plaintiff  pleaded,  1st,  non  est/aclwn;  2dly,  that 
no  memorial  of  the  said  supposed  indenture  in  the  said 
cognizance  lastly  mentioned,  containing  the  names  of 
all  the  witnesses,  and  the  names  of  the  persons  for 
whose  lives  the  said  supposed  annuity  was  granted,  and 
the  consideration  of  granting  the  same,  was  enrolled  in 
the  High  Court  of  Chancery  within  twenty  days  of  the 
execution  of  the  said  last-mentioned  indenture*  3dly, 
that  a  memorial  of  every  deed,  bond,  instrument  and 
assurance,  whereby  the  said  supposed  annuity  or  rent- 
charge  was  granted,  Within  twenty  days  after  the  exe- 
cution thereof,  was  not  enrolled  in  the  High  Court,  of 
Chancery,  according  to  the  provisions  of  the  act  of 
parliament  made  and  passed  in  the  seventeenth  year  of 
George  III. 

The 
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The  Defendants  joined  issue  as  to  the  first  plea ;  and 
to  the  second  replied,  that  a  memorial  of  the  said  inden- 
ture was,  within  twenty  days  of  the  execution  thereof 
to  wit,  on  the   13th  of  April   1808,  duly  enrolled  in 
the   High   Court  of  Chancery,   in  pursuance  of  the 
statate  in  that  case  made   and   provided :   and  which 
said  memorial  was  as  follows,  —  (Setting  out  the  deed 
at  length,  with   its  recitals  of  the   bond,   warrant  of 
attorney,  and  judgment,  and   the  names  and  address 
of  the  witnesses,)  —  as  by  the  said  memorial  remain- 
ing duly  enrolled  in  the  said   High  Court  of  Chan- 
cery at    Westminster^  more  fully  appeared.     And   the 
Defendants   further  said,  that  the  said   memorial  did 
duly  contain  the  names  of  all  the  witnesses,  the  names 
of  all  the  persons  for  whose  lives  the  said  annuity  was 
granted,  and  the  considerations  of  granting  the  same, 
in  manner  and  form  as  in  and  by  the  statute  in  that 
case  made  and  provided,  was  required,  as  by  the  said 
mrolment  of  the  said  memorial,  remaining  of  record 
in  the  said  High  Court  of  Chancery  at   Westminster 
aforesaid,  more  i'ully  appeared :  and  this  they,  the  said 
Defendants,  were  ready  to  verify  by  the  said  record. 

To  the  third  plea  they  replied,  that  a  memorial  of 
every  deed,  bond,  instrument,  and  assurance^  whereby 
the  said  annuity  or  rent-charge,  mentioned  in  the  in- 
denture in  the  said  cognizance  lastly  mentioned,  was 
granted,  within  twenty  days  of  the  execution  thereof,  to 
wit,  a  memorial  of  the  said  writing  obligatory  and  war- 
rant of  attorney  in  the  said  last-mentioned  indenture 
mentioned,  was,  to  wit,  on  the  ISth  of  April  1808,  duly 
enrolled  in  the  High  Court  of  Chancery,  in  pursuance 
of  the  statute  in  that  case  made  and  provided ;  which 
said  inrolmeut  was  as  follows,  —  (Setting  out  the  bond 
and  warrant  of  attorney  at  length,)  —  as  by  the  said, 
memorial   remaining  duly  enrolled  in   the  said  High; 
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Court  of  Chancery  at  Westminster  aforesaid  more  fully 
appeared.     And  the  Defendants  further  said,  that  the 
said  memorial  did  duly  contain  the  month  and  year  when 
the  said  writing  obligatory  and  warrant  of  attorney  in  the 
said  cogni2sance  mentioned  bore  date,  and  the  names  of 
all  the  parties,  and  for  whom  any  of  them  were  trustees, 
and  of  all  the  witnesses ;  and  did  truly  set  forth  the 
annual  snm  or  sums  to  be  paid,  and  the  name  of  the 
person  and  persons  for  whose  life  or  lives  the  said  an- 
nuity was  granted,  and  the  consideration  and  consider- 
ations of  granting  the  same,  in  manjier  and  form  as  in 
and  by  the  statutes  in  that  case  made  and  provided  is 
required ;   as  by  the  said  enrolment  of  the  said  last- 
mentioned  memorial  remaining  of  record  in  the  said 
Court  of  Chancery  at  Westminster  more  fully  appeared : 
That  a  memorial  of  the  indenture  last  mentioned  in  the 
cognizance  was,  within  twenty  days  of  the  execution 
thereof,  to  wit,  on  the  ISth  of  April  1808,  duly  en- 
rolled in  the  High  Court  of  Chancery,  in  pursuance 
of  the  statute  in  that  case  made  and  provided;   and 
which  said  memorial  was  as  follows,  —  (Setting  out  the 
indenture  of  the  5th  of  Aprils  with  the  names  and  ad- 
dress of  the  witnesses,  as  before,)  —  as  by  the  said  last- 
mentioned  memorial,  which  was  enrolled  in  the  High 
Court  of  Chancery,  would,  when   produced,  appear: 
And  that  the  said  last-mentioned  memorial  did  duly 
contain  the  day  of  the  month  and  year  when  the  said 
last-mentioned  indenture  in  the  said  cognizance  men* 
tioned,  was  executed,  and  the  names  of  all  the  parties, 
and  for  whom  any  of  them  were  trustees,  and  of  all  the 
witnesses ;  and  did  duly  set  forth  the  annual  sum  to  be 
paid,  and  the  name  of  the  person  and  persons  for  whose 
life  or  lives  the  said  annuity  was  granted,  and  the  con* 
sideration  and  considerations  of  granting  the  same,  in 
manner  and  form  as  in  and  by  the  statute  in  that  case 
made  and  provided  is  required :  as  by  the  said  enrol- 
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ment  remaining  of  record  in  said  Court  of  Chancery  at 
Westminster  more  fully  appeared ;  and  this,  &c. 

The  Plaintiff  demurred  to  the  replications  to  the 
second  and  third  pleas,  assigning  for  cause,  that  the  said 
replications  concluded  with  a  verification  by  the  record 
to  be  tried  in  such  manner  as  the  Court  should  direct, 
whereas  divers  matters  of  the  said  replications  were  pro- 
perly matter  of  fact  triable  by  a  jury,  and  not  matter 
of  record  ;  that  is  to  say,  whether  or  not  the  names  of 
all  the  parties,  and  for  whom  any  of  them  were  trustees, 
and  of  all  the  witnesses,  were  truly  stated  in  the  sup- 
posed memorials  mentioned  in  those  replications;  and 
whether  the  said  supposed  memorials  did  truly  set  forth 
the  annual  sum  to  be  paid,  and  the  name  of  the  person 
or  persons  for  whose  life  or  lives  the  said  annuity  was 
granted,  and  the  considerations  for  granting  the  same ; 
and,  therefore,  the  Plaintiff  could  not  take  an  issue  on 
any  of  those  facts  to  be  tried  by  the  country,  &c. 

Joinder. 


V. 
TOMKIES. 


Wilde  Serjt.,  in  support  of  the  demurrer.  The  pleas 
ought  to  have  concluded  to  the  country ;  for  the  object 
of  the  legislature  was,  that  all  the  deeds  relating  to  an 
annuity  should  be  enrolled  ;  Crowthe?'  v.  Wentworth  [a\ 
Cummins  v.  Isaac  {b\  Steadman  v.  Purchase  (c),  Harris 
V.  Stapleton  {d\  Ex  parte  Ansell  {e) :  and  whether  all 
have  been  enrolled,  is  a  matter  of  fact  to  be  tried  by  the 
country.  But  the  memorial,  as  set  out,  is  ill;  for  it 
discloses  that  one  of  the  securities,  the  judgment,  was 
Dot  enrolled;  and  it  appears  that,  in  January  1808,  the 
consideration  for  the  annuity  was  not  the  same  as  in 
April  1808  ;  for,  in  January^  it  was  a  bond  and  warrant 
of  attorney;  in  Aprils  a  judgment  instead  of  the  war- 


fa)  63.  &C.366. 
\b)  8  r.  it  183. 
{c)  6T.R.  737. 


(d)  J  T.R.  ao5. 

(e)  iB,^P.6%, 


£  4 


rant: 


56  CASES  IN  TRINITY  TERM  and  VACATION 

1882.  rant:  so  that  the  second  consideration  set  forth  is  in- 
consistent with  the  first,  and  the  first  was  not  enrolled 
within  the  twenty  days  required  by  the  statute. 

Mereweiher  Serjt^  corUrdj  was  stopped  by  the  Court. 

Ttndal  C.  J.  The  first  question  arises  on  a  point 
of  form.  The  Plaintifl^,  by  one  of  his  pleas  in  bar, 
allies,  ''  that  no  memorial  of  the  indenture  in  the  cog- 
nizance mentioned,  containing  the  names  of  witnesses, 
the  consideration,  &c.,  was,  within  twenty  days,  en- 
rolled in  the  Court  of  Chancery."  In  answer,  the 
Defendants  set  out  the  memorial,  and  begin  their  repli- 
cation by  saying  ^<  that  a  memorial  of  the  indenture 
was,  within  twenty  days,  enrolled  in  the  Court  of  Chan- 
cery in  pursuance  of  the  statute  in  that  case  made  and 
provided ;  and  which  said  memorial  Ls  as  follows : "  — 
If  they  had  relied  on  a  mere  denial  of  the  allegation  in 
the  plea,  it  would  not  have  been  sufficient:  they  were 
bound  to  set  out  the  memorial :  and  at  the  end  they  add, 
—  '^  As  by  the  said  enrolment  of  the  said  memorial 
remaining  of  record  in  the  said  High  Court  of  Chan- 
cery more  fully  appears;  and  this  they  are  ready  to 
verify  by  the  said  record."  It  has  been  objected  that 
they  ought  not  to  have  concluded  to  the  record;  but 
we  think  there  is  no  valid  objection  to  the  form  they 
have  pursued.  Suppose  in  an  action  of  assumpsit  a  plea 
of  judgment  recovered  for  the  same  cause  action,  with 
the  usual  conclusion,  —  *'  as  by  the  record  and  pro- 
ceedings thereof,  still  remaining  in  the  said  court, 
more  fully  and  at  large  appears;"  the  Plaintiff  may 
waive  the  issue  on  the  record,  and  reply,  that  the 
judgment  was  not  recovered  for  the  identical  cause 
of  action;  or,  if  that  appears,  demur.  In  Hitchin  v. 
Campbell  {a)  it  was  held,  on  demurrer,  that  a  judgment 

{a)  %W.BL'n^.     3  Wils.  mo. 
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for,  the  Defendant  in  trover  was  not  pleadable  in  bar  to 
an  action  for  the  value  of  the  same  goods,  it  not  appear- 
ing that  the  question  was  the  same. 

The  second  objection  is,  that  the  statute  of  17  6.3. 
c.  26.  has  not  been  complied  with ;  and  that  the  memo- 
rial does  not  state  the  real  nature  of  the  transaction,  in- 
asmuch as  there  is  a  difference  between  the  consider- 
adon  and  security  disclosed  by  the  deed  of  January 
1808,  and  that  disclosed  by  the  deed  of  ApnL  Now, 
the  statute  enacts,  that  *'  every  such  memorial  shall 
contain  the  day  of  the  month  and  the  year  when  the 
deed,  bond,  instrument,  or  other  assurance  bears  date, 
and  the  name  of  all  the  parties,  and  for  whom  any  of 
them  are  trustees,  and  of  all  the  witnesses : "  so  that  a 
par^  is  not  called  on  to  shew  the  whole  of  the  trans- 
action, but  to  enrol  every  instrument  regarding  it :  and 
the  objection  is  answered  by  the  case  of  Buckeridge  v. 
Flight  (a),  where  it  was  held,  that  if  the  names  of  all 
the  witnesses  to  a  deed  be  inserted  in  a  memorial,  that 
is  sufficient,  without  specifying  the  parties  by  whom 
the  deed  was  executed  in  their  presence:  and  Ab^ 
hott  C.  J.  said,  *^  It  is  not  required  that  there  should  be 
a  memorial  of  the  transactiah,  but  of  the  instrument 
whereby  the  annuity  is  granted  and  secured." 

That  brings  us  to  the  third  objection,  that  there  is 
no  memorial  of  the  judgment.  Does  the  act  require 
that?  ^  A  memorial  of  every  deed,  bond,  instrument, 
or  other  assurance,  whereby  any  annuity  or  rent  charge 
shall,  from  and  after  the  passing  this  act,  be  granted  for 
one  or  n^ore  life  or  lives,  or  for  any  term  of  years,  or 
greater  estate,  determinable  on  one  or  more  life  or  lives, 
shall,  within  twenty  days  of  the  execution  of  such  deed, 
bond,  instrument,  or  other  assurance,  be  enrolled  in 
the  High  Court  of  Chancery ;  and  every  such  memo- 
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rial  shall  contain  the  day  of  the  month  and  the  year 
when  the  deed,  bond,  instrument,  or  other  assurance 
bears  date,  and  the  name  of  the  parties,  and  for  whom 
any  of  them  are  trustees,  and  of  all  the  witnesses : "  — 
words  which  evidently  point  to  securities  inter  partes, 
A  judgment,  too,  being  matter  of  record,  does  not  re- 
quire those  precautions  against  secrecy  which  the  legis- 
lature has  provided  for  transactions  attended  with  less 
notoriety :  and,  in  the  form  of  memorial  given  by  the 
statute,   the   word  judgment  does   not  appear.      The 
memorial,   however,  in   the  present  case  recites,   that 
judgment  has  been  entered  up ;  and  if  it  be  necessary  ta 
include  the  judgment  in  the  memorial,  it  may  be  a  ques«» 
tion,  whether  it  is  not  sufficiently  done  by  such  a  refer- 
ence.     In  Rather  v.  Earl  of  Chesterfield  {a)  it  was  heW^ 
that  if  a  bond  and  warrant  of  attorney  and  indenture  be 
made  to  secure  an  annuity,  the  memorial  of  the  bond 
and  warrant  of  attorney  need  not  express  for  whose  Iif&. 
the  annuity  was  granted,  if  it  be  expressed  in  the  memo— - 
rial  of  the  indenture  which  recites  the  bond  and  warrant 
of  attorney,   for  whose  life   the  annuity  was  granU 
Therefore,  upon  the  third  objection,  our  judgment  mui 
also  be  for  the  Defendants. 


Park  J.     The  statute  of  17  G.  S.  c.  26.,  which,     in 
this  respect,  coincides  with  the  53  G.  3.  r.  141.,  requires 
that  every  deed,  bond,  or  other  instrument  shall     be 
enrolled:    and  it  may  fairly  be  presumed  that  if  tfte 
legislature  had   intended   to   include  judgments,   the? 
would  have  been  specified  first,  as  the  higher  securiey. 
The  memorial,  too,   is  to  be  enrolled   within   tweotf 
days ;  and  it  may  often  happen  that  the  parties  may  not 
be  able  to  enter  up  judgment  within  that  time.     Added 
to  this,  no  mention  is  made  of  judgments  in  the  form  of 
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memorial  given  by  the  statute;  and  the  prorision  as  to 
the  names  of  witnesses  seems  to  point  the  enactmem 
to  instruments  inter  partes.     The  case,  therefore,  is  not 
to  be  distinguished  from  Sherson  v.  Oxlade{a),  where 
it  was  held  that  if  a  bond  and  warrant  of  attorney 
to  confess  a  judgment  be  given  to  secure  an  annuity, 
and  the  judgment  be  entered  up  before  the  memorial 
18  registered,  the  judgment  need   not  be   inserted   in 
the  memorial,    under  the  17  G.  3.  c.26.     And  Lord 
Keryon  said,  *^  This  is  not  one  of  the  assurances  which 
tbe  l^slature  intended  should  be  enrolled.     The  con- 
tract for  the  annuity  was  made   by  giving  the  bond 
and  warrant  of  attorney  to  enter  up  judgment.     Those 
were  the  securities   on   which   the   party  relied ;   and 
the  act  is  complied  with  by  registering  all  the  securities 
given  by  the  parties*.     This  will  sufficiently  answer  the 
purpose  of  notoriety;   and  every  person  may  see,  by 
referring  to   the  memorial,    that  the   plaintiff  was   at 
liberty  to  enter  up  judgment  whenever  he  pleased.     If 
die  memorial   had   been   made  immediately  after   the 
execution  of  the  bond  and  warrant  of  attorney,   the 
judgment  could  not  have  been  inserted  in  it.     Then, 
whether  a  matter  shall  or  shall  not  be  registered,  cannot 
dep«id  on  an  act  which  is  to  be  done  afterwards." 
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Oaselee  J.     I  am  of  the  same  opinion.     The  Plain- 
tifl^  if  the  fiict  were  so,  might  have  rejoined  that  there 
were  other  deeds  besides  those  mentioned  in  the  me- 
morial set  out  upon  the  replication. 

BosANQUET  J.  This  is  like  a  plea  of  judgment  re- 
covered, in  which  the  Plaintiff  may,  if  his  case  requires 
it,  waive  the  issue  on  the  record,  and  dispute  the  fact 
that  the  cause  of  action  was  the  same.     The  question 
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here  is,  whether  the  annuity  granted  by  the  deed  of 
AprU  5.  1808,  appears  to  have  been  duly  enrolled ;  and 
it  seems  to  me  that  the  memorial,  as  set  out,  is  sufficient 
The  bond  and  warrant  of  attorney  have  been  enrolled, 
as  well  as  the  deed  of  grant,  and  I  think  it  was  not 
necessary  to  enrol  the  judgment;  for  the  deed  recites 
that  it  had  been  entered  up  ;  it  was  therefore  accessible 
to  enquiry ;  and  it  was  not  the  intention  of  the  legis- 
lature to  compel  a  memorial  of  that  which  had  already 
the  sanction  of  publicity. 

Judgment  for  the  Defendants. 


Junei* 


Steward  v.  Wolveridge. 


An  isugnee 
who  takes 
iroin  1  lessee 
leisehold  pre- 
mises by  in- 
denture in- 
dorsed on  the 
lease,  **  subject 
to  the  rent 
reserved  in 
the  lease ;"  u 
liable  in  co- 
venant to  the 
lessee  tor  rent 
which  the 
lessee  has  been 
called  on  by 
the  lessor  to 
pay  after  the 
assignee  has 
assigned  over. 


'T'HE  Plaintiff  declared  that  in  1819,  one  John  East- 
hope  by  indenture  demised  certain  premises  to  the 
Plaintiff  for  twenty-one  years  from  March  25,  1820, 
yielding  and  paying  certain  rent  which  the  Plaintiff 
covenanted  to  pay ;  that  the  Plaintiff  entered ;  and  by 
an  indenture  of  the  22d  of  May  1821,  sealed  with  the 
seals  of  the  Plaintiff  and  Defendant,  and  indorsed  on 
the  indenture  of  lease  from  Easthope  to  the  Plaintiff, 
the  Plaintiff  for  and  in  consideration  of  a  certain  sum 
of  money,  to  wit,  the  sum  of  65/.  to  him  paid  by  the 
Defendant,  bargained,  sold,  assigned,  transferred,  and 
set  over  to  the  Defendant,  his  executors,  administrators, 
and  assigns,  as  well  the  said  indenture  of  lease  as  also 
all  and  singular  the  premises,  with  the  appurtenances 
demised  by  the  said  indenture  of  lease,  or  expressed  or 
intended  so  to  be,  and  all  the  estate,  right,  title,  interest, 
term  of  years  then  to  come  and  unexpired,  property, 
possession,  claim,  and  demand  whatsoever,  either  at  law 

or 
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or  in  equity,  of  him,  the  Plaintiff,  of  and  unto  the  said        1882. 
premises,  by  yirtue  of  the  said  indenture  of  lease  or  -      ' 

otherwise  howsoever;   to  have  and  to  hold  the  said  « 

lease,  together  with  the  said  premises  by  the  same  WoLVERjixn. 
demised,  or  intended  so  tq  be,  and  by  the  said  assign- 
ment assigned  unto  the  Defendant,  his  executors,  ad- 
ministrators, or  assigns,  from  the  28th  of  May  then 
instant,  for  and  during  all  the  rest,  residue,  and  re- 
mainder of  the  said  term  of  twenty-one  years  granted 
by  the  said  indenture  of  lease,  then  to  come  and  un- 
expired, subject  nevertheless  to  the  payment  of  the 
yearly  rent,  and  to  the  performance  of  the  covenants 
and  agreements  reserved  and  continued  in  the  said 
indenture  of  lease;  and  he,  the  said  Defendant,  then 
and  there  accepted  the  said  assignment,  and  by  virtue 
thereof  he,  the  said  Defendant,  afterwards  and  during 
the  said  term  granted  by  the  said  indenture  of  lease,  to 
wit,. on,  &c.  entered  into  and  upon  all  and  singular  the 
said  demised  and  assigned  premises,  with  the  appurte- 
nances, and  became  and  was  possessed  thereof  for  the 
rest,  residue,  and  remainder  then  to  come  and  unex- 
pired of  the  said  term  of  twenty-one  years  granted  by 
the  said  indenture  of  lease,  subject  to  the  payment  of 
the  rent,  and  performance  of  the  covenants  reserved 
and  contained  in  the  said  indenture  of  lease:  and 
although  the  Plaintiff  had  always  observed,  performed, 
and  fulfilled  all  things  in  the  said  indenture  of  lease 
and  in  the  said  indenture  of  assignment  contained,  on 
bis  part  and  behalf  to  be  observed  and  fulfilled,  he,  the 
Plaintiff,  in  fact  said  that  the  Defendant  did  not  nor 
would  after  the  said  assignment,  and  during  so  much  of 
the  said  residue  and  remainder  of  the  said  term  of 
twenty-one  years  granted  by  the  said  indenture  of  lease, 
as  had  elapsed  since  the  said  assignment,  and  since  he, 
the  Defendant,  became  possessed  of  the  said  demised 
premises,  with  the  appurtenances,  by  virtue  thereof,  well 

and 
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1682.       iflsd  troly  or  in  any  manner  pay,  or  cause  to  be  paid, 
1  ~'  "^ '     the  said  rent  reserved  and  made  payable  by  the  said 
^,  indenture  of  lease,  and  according  to  tbe  true  intent  and 

W'Oi;i^SAiDaB.  meaning  of  the  said  indenture  of  assignment,  and  which 
he  thereby  covenanted  to  pay,  and  ought  to  have  paid 
as  aforesaid,  but,  on  the  contrary,  wholly  neglected, 
omitted,  and  refused  to  pay  divers  large  sums  of  the 
rent  aforesaid,  to  wit,  the  sum  of  51.  5s.  of  tbe  rent 
a&resaid,  which  became  due  and  payable  under  and  by 
viirtue  of  the  said  indenture  of  lease,  and  the  said  cove- 
nant of  the  Plaintiff  in  that  behalf  therein  contained,  for 
one  quarter  of  a  year  of  the  said  term  ending  on  tbe 
25th  day  of  March  1831,  &c.  By  reason  and  in  con- 
sequence whereof  the  Plaintiff,  as  the  original  lessee  of 
the  said  premises  with  the  appurtenances  so  demised 
and  assigned  as  aforesaid,  was  called  upon  and  required 
to  pay,  and  was  forced  and  obliged  to  pay,  and  bad 
(leid  the  said  several  sums  to  the  said  John  Easthope^  who 
was  then  lawfully  entitled  to,  and  had  good,  legal,  and 
sufficient  right,  .tide,  power,  and  authority  to  demand, 
recover,  have,  and  receive  the  same,  to  wit,  at,  &c. 

The  Defendant  pleaded  that  before  the  said  several 
sums  for  the  rent  aforesaid  in  the  declaration  men- 
tioned, or  either  of  them,  became  due  and  payable  as  in 
the  said  declaration  above  alleged,  to  wit,  on  the  4th 
day  of  November  1822,  by  a  certain  indenture  then  and 
•there  made  between  the  said  Defendant,  of  the  one  part, 
and  one  George  Casar  Foley^  of  the  other  part,  the  said 
Defendant  duly  assigned  the  said  demised  premises,  and 
all  his  estate  and  interest  therein,  to  the  said  «7.  C.  Foley ^ 
his  executors,  administrators,  and  assigns,  to  have  and 
to  hold  the  same,  to  wit,  from  the  day  and  year  last 
aforesaid,  for  the  remainder  of  the  said  term ;  by  virtue 
of  which  said  assignment  J.  C.  Foley  afterwards,  and 
ibefore  the  said  several  sums,  or  either  of  them,  became 
due  and  payable,  to  wit,  on,  &c.  entered  and  became 

possessed 
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possessed-of  the  said  demised  premises,  and  of  all  hia,        18S2* 
the  sttd  Defendant's,  estate  and  interest  therein ;  and     gm^^so 
that,  the  Defendant  was  ready  to  Terify,  &c.  «. 

Demurrer  and  joinder.  Wotviaiixat 

Wilde  Serjt.  in  support  of  the  demurrer.  The  De- 
fendant having  taken  the  premises  by  assignment  for 
the  residue  of  a  term  of  twenty-one  years,  ^^  subject  to 
the  rent  reserved  in  the  lease,"  has  by  express  contract 
subjected  himself  to  the  payment  of  that  rent  during 
that  term :  for  no  precise  form  of  words  is  essential  to 
an  express  contract:  it  is  sufficient  if  the  intention  of 
the  parties  plainly  appears.  In  cases  where  an  assignee 
has  been  discharged  from  pa3rment  of  rent  after  assign- 
ment over,  there  has  been  no  express  contract  between 
him  and  the  lessor,  or  assignor,  and  the  only  connection 
between  them,  privity  of  estate,  has  been  determined  by 
the  assignment.     Chancellor  v.  Poole,  (a) 

Burnett  v.  Lynch  (&),  has  established  that  where  a 
party  takes  subject  to  certain  covenants^  he  is  bound  to 
the  performance  of  those  covenants ;  and  a  contract  to 
that  effect  once  created,  endures  as  long  as  the  term. 
In  Jones  v.  Hill  (r),  where  it  was  held  that  waste  did 
not  lie  against  the  assignee  for  not  repairing  to  the  ex- 
tent the  lessee  had  covenanted  to  repair,  the  attention 
of  the  Court  was  not  called  to  the  true  ground  on  which 
the  Plaintiff's  case  rested.  The  case  was  not  >put  on 
the  ground  that  a  duty  had  arisen. 

Coleridge  Seijt.  contrd.  This  was  only  an  implied, 
not  an  express  covenant;  and  if  so,  the  Defendant's 
liability  is  only  co-extensive  with  his  possession.  That 
such  has  been  the  general  understanding,  appears  from 
the  practice  of  requiring  from   assignees   an   express 

(a)  Dougl.  764.  (^)  S  B.^C.  589.  (c)  7  Taunt.  39a. 

contract 


64  CASES  IN  TRINITY  TERM  and  VACATION 

1832.        contract  indemnifying  the  assignor  during  the  whole 

Stkward     ^®™^»  Staines  v.  Morris,  {a)   And  Burnett  v.  Lynch  affords 

.<v.  an  argument  in  favour  of  the  Defendant.     For  if  the 

WoLVtBiDOB.  liability  of  the  defendant  in  that  case  had  been  the  same 

after  as  during  his  possession,  it  would  have  been  un- 
necessary to  prove  that  the  breaches  took  place  during 
his  possession ;  and  Best  C.  J.  said  at  the  trial,  that  in 
order  to  maintain  the  action,  it  was  necessary  for  the 
plaintiff  to  aver  in  the  declaration,  and  prove  at  the 
trial  that  the  defendant  was  assignee  during  the  time 
when  some  breach  of  duty  was  committed. 

That  upon  an  implied  covenant,  such  as  ^^  yielding 
and  paying,"  and  the  like,  a  party  is  only  liable  during 
the  continuance  of  his  estate  or  interest,  appears  from 
all  the  authorities,  because  such  a  covenant  arises  on 
privity  of  estate  only.  Thurshy  v.  Plant  (&),  and  the 
authorities  cited  in  note  6  :  Bachelor  v.  Gage  (c),  Swan 
v.  Stransham.  (d) 

Wilde.  In  Burnett  v.  Lynch  the  assignment  was  by 
deed-poll,  and  not  by  a  deed  inter  partes  indorsed  on 
the  original  lease  and  referring  to  it,  as  in  the  present 

case.  The  words  ^*  to  hold  the  premises  subject  to  the 
rent  reserved  in  the  indenture  of  lease,"  amount  to  an 
express  covenant  The  assignee  by  joining  in  the  deed, 
admits  that  such  are  the  terms  on  which  he  consents  to 
take  the  premises. 

TiNDAL  C.  J.  The  question  in  this  cause  arises  on 
the  construction  of  a  deed  under  the  seal  of  the  De- 
fendant, executed  by  the  Plaintiff  as  the  assignor,  and 
the  Defendant  as  assignee  of  a  lease  which  the  Plaintiff 
held  from  John  Easthope.     If  we  look  to  the  situation 


(a)  zTf/.&B.  8.  (e)  Sir  JV.  Jones ^%%z. 

(b)  1  Wm,  Sound.  %4i.  b.  (d)  Dy.  45 ;•  a. 
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of  the  parties,  there  is  every  reason  from  their  relation        18S2. 
to  each  other,  and  from  the  Plaintiff's  responsibility     ^    '^  ■  ^ 
Qnder  the  lease,  that  he  should  wish  for  what  was  equi-  ^ 

valent  to  an  indemnity  against  any  claim  on  the  part  of  WoLvxaiDGBi 
the  original  lessor :  the  question  is,  whether  the  words 
he  has  employed  are  sufficient  to  carry  that  intention 
into  effect :  but  we  must  look  to  the  intention  on  both 
sides,  and,  therefore,  consider  whether  the  assignee  pro- 
posed to  accede  to  such  a  stipulation  :  and  there  can  be 
no  doubt,  that  had  he  been  called  on,  he  would  have 
done  so  by  express  terms.  If  he  had  continued  in  pos- 
session, he  could  not  have  questioned  his  liability  to  the 
Plaintiff;  and  if  he  parted  with  his  possession  to  a 
stranger,  he  might  have  protected  himself  by  requiring 
an  indemnity :  there  is  no  reason,  therefore,  why  he 
should  have  objected  to  give  the  Plaintiff  an  express  in- 
demnity ;  and  that  brings  us  to  the  words  of  this  instru- 
ment, by  which  the  Plaintiff  assigned  the  premises  and 
his  term  therein  ^^  subject  to  the  payment  of  the  yearly 
rent,  and  to  the  performance  of  the  covenants  and 
agreements  reserved  and  contained  in  the  indenture  of 
lease." 

That  these  words  import  an  agreement,  is  clear  from 
the  case  of  Burnet  v.  Lynchy  in  which,  although  the 
question  was  as  to  the  form  of  action,  it  was  distinctly 
held  that  words  to  the  same  effect  as  those  which  are 
found  in  this  instrument,  did  import  an  agreement.  It 
has  been  answered,  that  in  that  case  the  possession  of 
the  assignee  continued,  and  an  expression  of  Best  C.  J. 
has  been  relied  on,  that  ^^  In  order  to  maintain  the  action 
it  was  necessary  for  the  plaintiff  to  aver  in  the  declar- 
ation, and  to  prove  on  the  trial,  that  the  defendant  was 
assignee  during  the  time  when  some  breach  of  duty  was 
committed."  That  expression,  however,  applied  to  the 
ferm  of  action,  which  was  case  for  a  breach  of  duty  cast 
on  the  Defendant  by  his  occupation  of  the  premises. 

Vol.  IX.  F  and 
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1BS2.       and  not  covenant  for  the  neglect  of  an  agreement  point* 

Si^^Aftp     ^°8  ®"^  *  specific  period  of  liability. 

t^.  It  comes  then  to  the  single  question,  what  was  the 

WbLTiatiBGfe.  nieaning  of  the  parties  here.     The  Plaintiff  begins  by 

assigning  the  premises  to  the  Defendant,  to  have  and  to 
hold  them,  **  subject  to  the  payment  of  the  yearly  rent, 
and  to  the  performance  of  the  covenants  and  agree- 
ments reserved  and  contained  in  the  indenture  of  lease." 
I  am  unable  to  put  any  other  construction  on  these 
words  than  that  they  import  an  assent  on  the  part  of  the 
Defendant  that  he  will  perform  all  the  covenants  in  the 
original  indenture  of  lease.  Upon  referring  to  that 
lease,  to  see  what  the  covenants  are,  we  find  them  to  be 
covenants  to  pay  rent,  repair,  &c.  during  the  whole  term. 
Verba  relata  inesse  videntur.  The  words,  therefore, 
*<  during  the  continuance  of  the  term,"  must  be  consi- 
dered as  inserted  in  the  assignment  by  reference  to  the 
original  lease;  and  the  Defendant  is  liable,  not  upon  an 
implied,  but  an  express  covenant,  to  perform  the  cove- 
nants  in  the  original  lease  during  the  continuance  of  the 
term. 

Parr  J.  It  is  impossible  to  doubt  the  intention  of 
the  parties  to  create  a  covenant ;  the  words  are  clear, 
and  stipulations  like  this  have  often  been  construed  as 
express  covenants,  when  such  appears  to  have  been  the 
intention  of  the  parties. 

Oaselee  J.  Burnett  v.  Lynch  is  a  decisive  authority 
in  favour  of  this  action.  If  it  rested  on  Chancellor  v. 
Poole  alone  I  should  have  had  some  doubt,  because 
there  the  assignee  of  a  term  declared  against  as  such, 
upon  a  deed  poll,  was  holden  not  liable  to  the  lessor  for 
rent  accruing  after  he  had  assigned  over,  though  it  had 
been  stated  that  the  lessor  was  a  party  who  executed 
the  assignment,  and  agreed  thereby  that  the  term,  which 
was  determinable  at  his  option,  should  be  absolute. 

BoSANQUET 
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BosANQUET  J.     I  am  of  opinion  that  the  plaintiff  is       18S2. 

entitled  to  maintain  this  action,  and   that  this   is   an     '^T^^^'^^ 

Steward 
express  covenant     It  is  true,  the  obligation  is  to  pay  ^^ 

rent  to  a  third  person ;  but  though  rent  cannot  be  WoLVERmoB. 
reserved  to  a  stranger,  a  party  may  covenant  to  pay 
it  to  a  stranger.  In  Deering  v.  Farrington  (a), 
Haks  C.  J.  said,  "  If  I  will  make  a  lease  for  years, 
reserving  rent  to  a  stranger,  an  action  of  covenant 
will  lie  by  the  party  for  to  pay  the  rent  to  the 
stranger."  This  is  a  deed  inter  partes^  and  in  Chan- 
cellor V.  Paol€i  where  the  assignment  was  by  deed  poll, 
Lord  Manqfield  said,  ^^  The  question  is,  whether  the 
plaintiff  is  a  contracting,  or  merely  an  assenting  party, 
in  the  deed  poll ; ''  however,  if  our  decision  were  to  de» 
pend  on  that  case  there  might  be  some  doubt,  because 
the  deed  there,  in  addition  to  the  word  payings  which 
the  Plaintiff  treated  as  a  covenant,  contained  the  word 
indemnifying^  to  which  it  may  be  thought  the  judgment 
of  the  Court  also  applies. 

Upon  the  question  whether  the  expression  paying 
rent  constitutes  an  express  or  an  implied  covenant,  there 
is  abundant  authority  to  shew  that  the  words  ^^  yielding 
and  payings*  constitute  an  express  covenant  Helier  v. 
Casbard,  {b)  Staines  v.  Morris  shews  the  opinion  of  Lord 
Eldon,  that  the  situation  of  parties  connected  as  those  in 
this  suit,  is  one  which  calls  for  a  covenant  rendering  the 
assignee  liable  during  the  term ;  but  it  is  not  to  be  in* 
ferred  that  he  thought  the  assignee  discharged,  unless  he 
were  bound  by  an  express  covenant  to  indemnify.  It  is 
difficult  to  draw  a  distinction  between  yielding  and  pay- 
ing and  holdings  subject  to  a  rent  to  be  paid. 

Judgment  for  the  Plaintiff. 

{a)  I  Mod.  113,  {i)   x£m/.  a66. 
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June  8.  McNeill  v.  Reid. 

X.  Damages      nTHE  two  first  counts  of  the  declaration  stated,  that 

may  be  re-  ^j^^  Plaintiff  was  in  the  naval  service  of  the  East 

covered  upon 

an  agreement    India  Company ;  that  certain  persons  had  promised  him 

by  one  of  ^^  command  of  a  ship  to  be  chartered  by  the  company, 

nen  toL-  ®^  appointment  of  great  value,  from  which  the  Plaintiff 

troducea  would  have  derived  considerable  profit;  that,  in  con- 

*![*'^I"'*°*®  sideration  he  would  relinquish   this  appointment,  the 

although  the  Defendant,  who  carried  on  business  as  a  rope-maker  in 

agreement  be  partnership  with  S.  Galilee  and  J.  Lotich^  promised  and 

without  the  undertook  that   the  Plaintiff  should  be  received  as  a 

knowledge  of  partner  into  the  said  trade  with  the  Defendants  Galilee 

the  firm.  ^^j  Ixjuch  the  Christmas  following,  and  should  have  a 

•ufiBcient  con-  certain  share,  to  wit,  one-fourth  of  the  profits,  the  De- 

tideration  for    fendant  beini;  then  entitled  to  one-half,  and,  in  the  mean 

such  an  agree- 

roent  that  the  time,  should  have  a  commission  of  2/.  a  ton  upon  all 

stranger  will     orders  he  should  procure  for  rope  and  cordage.     Aver- 

ment  that  the  Plaintiff  relinquished  the  command  of  the 
ship  that  had  been  promised  to  him ;  but  that  the  De- 
fendant would  not  procure  him  to  be  taken  as  a  partner 
in  the  said  business. 

The  third,  fourth,  fifth,  and  sixth  counts  stated  in 
substance,  that  in  consideration  the  Plaintifi^  at  the  re- 
quest  of  the  Defendant,  would  enter  into  partnership 
with  the  Defendant,  Galilee^  and  Louche  at  the  end  of  the 
then  current  year,  and  in  the  mean  time  would  exert 
himself  to  procure  orders  for  rope,  the  Defendant  under- 
took, at  the  end  of  the  year,  to  take  him  as  a  partner 
with  the  Defendant,  Galilee^  and  Louche  and  to  give  him 
a  certain  share  of  the  profits,  to  wit,  &c.  Averment, 
that  the  Plaintiff  exerted  himself  to  procure  orders  for 
rope,  &c.  and  was  ready  and  willing,  and  offered  to  be- 
come 


partner. 
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come  partner.  Breach,  that  the  Defendant  would  not 
procure  him  to  be  taken  as  a  partner  pursuant  to  his 
engagement* 

The  seventh  and  subsequent  counts  stated  in  sub- 
stance that,  in  consideration,  the  Plaintiff,  at  the  request 
of  the  Defendant,  would  enter  into  partnership  with  the 
Defendant  in  his  share  and  proportion  of  the  said 
business  at  the  end  of  the  year,  and  in  the  mean  time 
would  exert  himself  to  procure  orders,  &c.,  the  Defend- 
ant promised  to  take  the  Plaintiff  as  a  partner  in  the 
said  business,  and  to  give  him  a  certain  share,  to  wit, 
half  of  the  Defendant's  share  in  the  said  business.  Aver- 
ment of  the  Plaintiff's  exertions  as  before,  and  of  his 
willingness  and  offer  to  become  such  partner.  Breach, 
refusal  of  the  Defendant  to  take  him  as  such  partner. 

At  the  trial  before  Tindal  C.  J.,  it  appeared  that  the 
Plaintiff  had  been  offered  the  command  of  an  East  India 
ship  for  a  double  voyage,  if  he  would  take,  at  the  owner's 
price,  from  one  to  four  shares  in  the  ship;  that  the 
value  of  such  a  voyage  to  the  captain  was  not  less  than 
lOOOl.,  and  that  the  Defendant,  a  friend  and  kinsman  of 
the  Plaintiff,  was  well  acquainted  with  this  fact;  that 
the  Defendant,  who  carried  on  the  rope  business  in 
partnership  with  Galilee  and  Lorich,  as  the.  Plaintiff 
knew,  and  whose  interest  was  one  half  of  the  whole 
concern,  had  induced  the  Plaintiff  to  relinquish  his 
prospect  of  the  command  offered  to  him  as  above,  by 
promising  to  admit  him  at  the  ensuing  Christmas,  in 
the  room  of  Muspraii,  who  had  retired,  to  a  partner- 
ship in  the  rope  business,  of  which  the  Plaintiff  was  to 
have  one-fourth,  undertaking  in  the  mean  tin\e  to  pro- 
cure as  many  orders  as  he  could ;  that  the  Defendant 
afterwards  refused  to  fulfil  his  promise,  alleging  that  the 
Plaintiff  bad  disappointed  him  as  to  the  extent  of  orders 
he  had  engaged  to  procure. 

F  8  The 
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The  jury  having  found  a  verdict  for  the  Plaintiff, 

with  5002.  damages, 
M«NkilL  ° 

Rod.  Coleridge  Seijt.  moved  for  a  nonsuit,  or  a  new  trial 

on  several  points  reserved  at  Nisi  Prius. 

First,  as  to  the  first  and  second  set  of  counts,  that  an 
action  could  not  lie  on  the  contract  to  take  the  Plaintiff 
into  partnership ;  it  being  a  contract  the  Defendant  had 
no  right  to  enter  into  without  the  consent  of  his  partners ; 
a  contract  too  indefinite  to  be  carried  into  effect;  the 
amount  of  interest  to  be  transferred,  and  the  duration  of 
the  proposed  partnership  ought  at  least  to  have  been 
specified.  In  Figes  v.  Cutler  (a),  it  was  holden  that  an 
action  could  not  be  supported  for  breach  of  an  agree- 
ment to  become  a  partner  generally,  without  proof  of 
the  specific  terms  of  the  intended  partnership. 

Secondly,  the  Plaintiff  could  not  recover  on  the  last 
set  of  counts,  because  the  evidence  showed  the  intention 
of  the  parties  to  be,  that  the  Plaintiff  should  be  a 
member  of  the  general  firm  in  the  room  of  Muspratt^ 
who  had  retired ;  and  not  a  sub-partner  with  the  De- 
fendant. 

Thirdly,  that  the  damages  were  excessive,  and  that 
the  jury  had  not  been  correctly  instructed  how  to  esti- 
mate them.     A  rule  nisi  having  been  granted, 

Wilde  Seijt.  shewed  cause.  If  the  defendant  had  not 
the  consent  of  his  partners  to  introduce  a  new  member 
into  the  firm,  he  ought  not  to  have  entered  into  such  an 
engagement ;  but  having  entered  into  it,  he  must  take 
the  consequences  of  not  carrying  it  into  effect  It  is 
usual  and  lawful  to  covenant  for  the  acts  of  others ;  and 
if  the  party  covenanting  cannot  secure  the  performance 
of  those  acts,  he  must  make  a  recompense  in  damages. 

{a)  3  Stark.  N.  P.  C.  139. 

As 
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As  to  the  alleged  uncertainty  of  the  contract,  the  De-  18S2. 
fendant  being  actually  engaged  in  a  partnership  busi- 
ness, and  having  himself  a  certain  share  of  it,  there  was 
nothing  indefinite  in  his  engaging  to  admit  the  Plaintiff 
to  a  fourth.  In  Ftges  v.  Cutler  the  partnership  did  not 
exist  to  which  the  Defendant  pretended  to  introduce 
the  Plaintiff;  and  though  a  contract  may  be  of  a  nature 
which  a  court  of  equity  will  not  enforce  by  a  decree  for 
specific  performance,  it  does  not  follow  that  a  party 
may  not  have  incurred  and  l>e  entitled  to  recover 
damages  in  a  court  of  law  for  breach  of  the  contract 
In  Peacock  v.  Peacock  (a),  a  father  established  in  busi- 
ness, on  his  son's  coming  of  age,  told  him  he  should 
have  a  share  in  it,  and  held  him  out  to  the  world  as  his 
co-partner.  The  son  acted  as  such  for  several  years ; 
but  there  was  never  any  thing  settled  as  to  the  par- 
ticular share  which  he  should  have.  Under  these  cir- 
cumstances it  was  held,  the  law  would  consider  that 
there  was  a  partnership  between  the  parties,  as  well  as 
with  respect  to  strangers;  and  that  it  should  be  re- 
ferred to  a  jury  to  say  to  what  share  he  was  reasonably 
entitled. 

With  regard  to  the  damages,  they  are  low,  consider- 
ing the  Plaintiff's  abandonment  of  an  appointment 
which  was  proved  to  be  worth  more  than  1000/. 

Coleridge.  The  present  case  cannot  be  distinguished 
in  principle  from  Figes  v.  Cutler.  The  Defendant  might 
have  rendered  the  contract  nugatory,  by  taking  the 
plaintiff  into  partnership  and  dissolving  the  partnership 
the  next  day ;  for  which  reason  it  could  not  be  enforced 
in  equi^;  Hersey  v.  Birch  {b\  Vansandau  v.  Moore  {c)^ 
Kinder  y.  Tajflor(d\  Cramshay  v.  Mawe{e);  and  upon 

{a)  %Campb.AS'  (^  ^^• 

{b)  9F"«.  357.  {e)  i  Swanjt,  4^$* 

(e)  Gow  on  Partn.  94. 96.  z  10. 

F  4  a  contract 
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1832.  a  contract  so  nugatory,  damages  cannot  be  recovered. 
There  is  no  criterion  by  which  the  jury  could  estimate 
the  damage  sustained  by  refusal  to  admit  the  Plaintiff 
to  a  partnership  from  which  he  might  have  been  dis- 
missed by  dissolution  the  next  day. 

TiNDAL  C.  J.  Three  objections  have  been  made  to 
the  Plaintiff's  right  to  retain  his  verdict :  —  First,  that 
no  action  lies  on  the  contract  disclosed  by  the  evidence 
in  this  cause :  and  that  objection  divides  itself  into  two 
considerations,  —  one,  that  the  Plainiiff  was  aware  of 
the  fact  that  other  persons  were  already  in  partnership 
with  the  Defendant,  consequently  that  the  Defendant 
could  not,  without  the  consent  of  such  persons,  force  a 
stranger  into  the  firm ;  and  that  the  Plaintiff  cannot  seek 
to  enforce  a  contract  which  at  the  time  he  knew  to  be 
impossible.  But  this  is  no  answer  in  the  mouth  of  the 
Defendant ;  for  he  should  have  secured  the  consent  of 
his  partners  before  he  ventured  to  enter  into  such  a 
contract ;  or  is  bound,  at  all  events,  to  obtain  it  after- 
wards. And  actions  are  not  infrequent  where  a  party 
has  engaged  for  the  performance  of  an  act  which  de- 
pends on  the  will  of  others.  In  Lloyd  v.  Crispe  {a)  it  was 
held  that  if  the  vendor  of  a  lease,  in  which  was  a  cove- 
nant not  to  assign,  contract  to  assign  his  interest,  it  is 
incumbent  on  him,  and  not  on  the  purchaser,  to  pro- 
cure the  lessor's  license  for  the  assignment.  It  is  not 
clear,  indeed,  that  the  Plaintiff  was  aware  of  the  exist- 
ence of  the  difficulty.  He  was  a  stranger,  and  without 
the  means  of  knowing  facts  with  which  the  Defendant 
was  fully  acquainted :  and  his  suspicions,  if  he  enter- 
tained any,  were  lulled  by  the  language  of  the  Defend- 
ant's agent.  In  the  cases  referred  to,  the  contract  was 
illegal  within  the  knowledge  of  both  parties. 

(a)  5  Taunt •  249. 

The 
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The  other  point  for  our  conderadon  under  this  head 
of  objection  is,  that  the  contract  is  too  vague,  too  un- 
certain as  to  the  term  of  partnership,  amount  of  capital 
to  be  contributed,  and  the  like,  to  be  the  subject  of 
estimate  by  a  jury.  But  is  that  a  correct  statement 
of  the  evidence  ?  It  is  plain  that  the  Plaintiff  con- 
sidered, and  that  the  Defendant  led  him  to  consider, 
that  he  was  contracting  for  a  fourth  part  of  the  Defend- 
ant's business,  in  the  room  of  MuspraUt  who  had  quitted 
it;  and  that  both  the  Defendant  and  his  agent,  Car^ 
siairSf  knew  the  precise  extent  and  value  of  such  an 
interest.  That  being  so,  the  case  is  clear  of  the  dif- 
ficulty which  arose  in  Figes  v.  Cutler^  where  the  evi- 
dence was  too  indistinct  to  enable  the  jury  to  come  to 
any  conclusion.  It  is  unnecessary  to  advert  to  the 
cases  in  equity,  because  this  is  not  a  proceeding  to 
enforce  performance  of  a  contract,  but  to  obtain  da^ 
mages  for  the  breach  of  it« 

The  second  objection  is,  that  the  consideration  for 
the  contract  has  been  incorrectly  stated  in  the  declar- 
ation. I  should  have  had  some  difficulty  on  the  first 
and  second  counts,  where  the  promise  as  to  the  com- 
mand of  the  ship  is  stated  to  have- been  absolute,  when, 
in  fact,  it  was  conditional,  on  the  Plaintiff's  taking  a 
share  in  her.  But  it  is  not  necessary  to  confine  the 
Plaintiff  to  those  counts,  since  it  was  a  sufficient  con« 
sideration  for  the  contract  that  the  Plaintiff  would,  as 
stated  in  other  counts,  become  a  partner. 

With  respect  to  the  third  objection,  as  to  the  manner 
in  which  the  question  of  damages  was  left  to  the  jury,  I 
told  them  that  there  was  some  difficulty  as  to  the  amount 
of  damages,  but  they  might  see  that  the  Plaintiff  consi- 
dered the  engagement  as  equivalent  to  an  EaU  Indian 
voyage,  because  he  would  not  otherwise  have  relin- 
quished that  voyage ;  and  the  Defendant  could  not  have 
estimated  it  at  less,  because  be  made  his  offer  as  a  friend 

of 
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18S2«  of  the  Plaintiffs   li^  under  such  circumstances,  the  Plain- 

Mwi*  tiff  gaye  up,  what,  at  a  very  low  estimate,  the  jury  found 

<fy.  to  be  worth  500/.,  there  is  no  ground  for  our  being  dis- 

^Mox  satisfied  at  the  amount  of  the  verdict 

Park  J.  said,  that  for  private  reasons  he  abstained 
from  ddivering  any  opinion. 


Gaselee  J.  There  b  nothing  unusual  in  parties 
Tenanting  for  the  acts  of  others ;  as  when  a  lease  is 
assigned,  with  a  covenant  that  the  lessor  shall  join  in 
ixr  confirm  the  conveyance.  The  Defendant,  therefore, 
having  undertaken  that  the  Plaintiff  should  be  admitted 
a  partner,  was  bound  to  take  such  steps  as  should  in- 
duce the  firm  to  acquiesce,  and  if  he  failed,  was  answer- 
able for  their  refusal ;  at  all  events,  there  could  be  no 
objection  to  his  taking  the  Plaintiff  as  a  sub-partner  in 
the  Defendant's  share.  Figes  v.  Cutler  is  distinguish- 
able fix>m  the  present  case,  for  there  no  partnership  sub- 
sisted at  the  time  of  the  contract,  to  which  the  Plaintiff 
could  be  admitted.  The  interposition  of  courts  of  equi^ 
is  regulated  by  their  discretion  under  the  circumstances 
of  the  particular  case,  and  the  party  is  not  precluded 
from  seeking  to  recover  damages  for  the  breach  of  a 
covenant,  although  it  may  be  such  as  a  court  of  equity 
might  not  deem  it  expedient  to  enforce.  As  to  the 
damages  in  this  case,  although  there  was  di£Sculty  in 
determining  the  amount,  I  think  the  jury  had  sufficient 
materials  for  the  verdict  they  have  found. 

Bosanquet  J«  I  think  this  verdict  ought  not  to  be 
•disturbed.  It  is  objected,  that  the  contract  is  of  such  a 
nature  that  the  Defendant  could  not  perform  it  without 
the  consent  of  his  partners ;  but  that  does  not  discharge 
the  Defendant  from  his  contract,  for  he  ought  not  to 
have  engaged  in  it  unless  he  had  secured  that  consent, 

or 
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or  was  willing  to  incur  the  consequences ;  as  where  a  18S2. 
party  undertakes  to  sell  a  lease  which  he  cannot  assign 
without  the  consent  of  the  lessor,  it  is  his  business  to 
procure  such  consent :  at  all  events^  with  respect  to  his 
own  share  the  Defendant  was  independent  of  his  part- 
ners ;  and  though  it  may  be  true  that  equity  would  not 
mterfere  to  enforce  a  partnership  which  the  partners 
might  dissolve  the  next  day,  that  does  not  authorize  the 
Defendant  to  break  the  Contract.  In  Hersey  v.  Birch 
Lord  JE&foit  says,  ^^  It  is  extretnely  difficult  specifically 
to  perform  such  a  covenant  as  tliis,  even  admitting  that 
damages  could  be  recovered  at  law."  In  F^es  v.  CuUer 
it  did  not  appear  what  the  nature  of  the  interest  was 
iti  respect  of  which  the  plaintiff  sought  to  recover  da- 
mages, and  the  contract  itself  was  too  indefinite  for  the 
jury  to  decide  on.  But  here  the  Plaintiff  was  to  have 
one  half  of  the  interest  vested  in  the  Defendant,  at  the  en-* 
suing  Christmas^  and  that  is  an  interest  sufficiently  certain 
to  sustain  an  action.  It  is  by  no  means  an  uncommon 
arrangement,  that  in  certain  events  one  of  several  part- 
ners shall  be  at  liberty  to  introduce  a  new  member  to 
the  firm. 

As  to  the  damages,  the  direction  to  the  jury  was  pro- 
per, and  they  were  estimated  according  to  what  the  jury 
thought  was  the  value  of  die  contract  The  value  of 
the  East  India  voyage  has  not  been  recovered  as  special 
damage,  but  has  been  taken  as  an  ingredient  for  esti- 
mating the  value  which  each  of  the  parties  set  on  the 
contract  in  dispute. 

Rule  discharged. 
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Jwie  8.      Kerrison  and  Another  v.  Dorrien  and  Others. 

B.  after  mar-    T^  ^  ^  postnuptial  settlement,  Bainbridge  conveyed  to 
riage  having  ihe  Plaintiffs,  as  trustees  for  his  wife,  certain  pro- 

tiement  on  his  P^^J*  ^^  title-deeds  of  which  he  afterwards  obtained 

wife,  obtained  from  the  trustees,  and  deposited  with  the  Defendants  as 

firom  the  trot-  ^  security  for  money  advanced. 

tees  the  title  ^  •' 

deeds  of  the        '  Ir  trover  for  these  deeds,  the  Plaintiffs  having  ob- 

property  set-     tained  a  verdict, 

tied,  and  de- 

ponted  them 

with  a  banker       Spankie  Seijt  moved  for  a  new  trial,  on  the  ground 

as  a  secunty     ^^^  ^j^jg  conveyance  was  void  as  against  a  purchaser, 

for  money 

advanced:        and,  that  the  Defendants  must  be  deemed  purchasers 

Held,  that  within  the  27  Eliz.  c.  4.  s.  2.,  which  enacts,  that  "  every 
WM  notanur-  conveyance  of  any  lands  made  for  the  intent  and  of  pur- 
chaser within  pose  to  defraud  and  deceive  such  person  or  persons  as  have 
the  %i  Bti%.  purchased  in  fee  simple,  fee  tail,  for  life,  lives,  or  years, 
that  the  tros-    ^^  same  lands  so  formerly  conveyed  shall  be  deemed  to 

tees  were  en-  be  utterly  void." 
titled  to  re- 
cover the 
deeds.  Sed per  Curiam.     The  Plaintiffs  have  a  right  to  this 

verdict  in  a  court  of  law.  Upon  the  deposit  of  the  deeds 
the  Defendants  acquired  no  more  than  a  right  to  go  into 
a  court  of  equity  to  compel  a  legal  conveyance.  The 
language  of  the  statute  clearly  specifies  a  purchaser; 
and  how  can  we  say  that  upon  a  mere  deposit  of  deeds, 
entitling  the  party,  perhaps,  to  apply  to  a  court  of 
equity,  he  becomes,  in  the  language  of  the  act,  a  pur- 
chaser either  in  fee  simple,  fee  tail,  for  life,  lives,  or 
years? 

Rule  refused. 
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Bagster  v.  Robinson.  June  X4. 

TTHE  Plaintiff  declared  for  goods  sold ;  work,  labour,  A  person  who 
and  materials;  and  for  money  paid  by  him  to  the   •^^^'^'^yP** 
use  of  the  Defendant.  .  print  a  news- 

His  particulars  of  demand  were  a  charge  of  366Z.  5s.  P*!^  j*  "®^ 
for  **  composing  and  printing  **  certain  numbers  of  a  ^t^in  the 
weekly  newspaper  called  TAe  Christian  Advocate^  and  meaning  of 
11.  10s.  for  composing,  printing,  and  distributing  certain  ^y^^  pVrtv  who 
cards.  hires  the  types 

The  Defendant  paid  8/.  into  court  for  printing  the  *nd  «iperin. 
cards,  and  as  to  the  residue,  pleaded  the  general  issue,     printing,  is 

At  the  trial  before  Tindal  C.  J.,  it  appeared  that  the  the  person  re- 
Plaintiff  had  a  printing-office  at  No.  14.  Bartholomew.  ^^^^^^J^ 
Close;  that  the  Defendants  were  proprietors  of  The  Office. 
Christian  Advocate^  and  that  one  Stevens^  on  their  behalf, 
made  arrangements  with  the  Plaintiff  for  printing  the 
paper.  Stevens  was  to  use  the  Plaintiff's  types  and  men 
at  a  certain  price  for  every  thousand  papers.  Upon  these 
terms  the  work  was  printed  in  the  Plaintiff's  office, 
Stevens  superintending,  and,  as  he  said,  doing  the  part 
which  belonged  to  a  printer  to  do,  in  which  no  other 
person  interfered.  Stevens^  who  lived  in  Red  Lion  Courtj 
was  named  as  the  printer  at  the  end  of  the  newspaper, 
and  had  filed  an  affidavit  at  the  stamp-office  that  he  was 
the  printer,  publisher,.and  proprietor  of  the  newspaper 
called  7^  Christian  Advocate^  which  was  intended  to  be 
printed  at  the  printing-office  belonging  to  him  at  No.  14. 
Bartholomew  Close. 

The  38  G.  3.  c.  78.  s.  1  and  2.  enacts,  that  no  person 
shall  print  or  publish  a  newspaper  without  delivering  to 
the  commissioners  of  stamps  an  affidavit,  specifying 
**  the  real  and  true  names,  additions,  descriptions,  and 

places 
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Bagster 

V. 


places  of  abode  of  all  and  every  person  and  persons 
who  is  and  are  the  printer  and  printers,  publisher 
and  publishers  of  the  newspaper  or  other  paper  men- 
tioned in  such  affidavit  or  affidavits;  and  of  all  the  pro- 
prietors of  the  same,  if  the  number  of  such  proprietors, 
exclusive  of  the  printer  and  publisher,  does  not  exceed 
two ;  and,  in  case  the  same  shall  exceed  that  number, 
then  of  two  of  such  proprietors,  exclusive  of  the  printer 
and  publisher*" 

It  was  objected  on  the  part  of  the  Defendant,  that  if 
Bagster  were  the  printer,  he  had  beai  guilty  of  an  illegal 
act  in  printing  a  newspaper  without  delivering  to  the 
commissioners  of  stamps  the  affidavit  required  by  the 
statute;  and,  consequently,  was  precluded  from  suing; 
and  it  was  left  to  the  jury  to  find  for  the  Defendant,  if 
they  thought  Stevens  was  not  the  printer.  A  verdict, 
however,  was  found  for  the  Plaintiff,  which 


Jones  Seijt.  obtained  a  rule  nisi  to  set  aside  on  die 
above  objection. 

Wilde  Seijt,  who  shewed  cause,  contended  that  the 
Plaintiff,  by  furnishing  types  and  men,  was  the  printer 
to  whom  the  Defendants  were  responsible  for  the 
work  done,  though  &evensj  who  superintended  and  di- 
rected the  work,  was  properly  the  person  responsible  to 
the  stamp-office.  The  object  of  the  38  Q.  9.  was  not  to 
render  liable  every  person  concerned  in  the  printing  of 
a  newspaper,  but  to  be  secure  of  the  principal  editor  or 
proprietor. 


Jones,  According  to  that  construction,  the  real 
printer  may  always  elude  responsibility,  and  the  inten- 
tion of  the  legislature  be  defeated.  The  Plaintiff  was 
either  printer  or  not  printer :  if  he  was  printer,  the  ille- 
gality of  his  conduct  was  a  bar  to  his  recovery ;  if  he 
was  not  printer,  but  only  let  out  his  types  and  men  to 

StevenSf 
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SUvenSj  the  evidence  does  not  support  the  particular  of 
demand,  which  is  for  composing  and  printing,  and  not 
for  the  hire  of  types. 

TindalC.J.  The  only  question  for  the  Court  is, 
whether,  upon  the  evidence  given  at  the  trial  of  this 
cause,  it  appears  so  clearly  that  Stevens  was  not  and  that 
Bagster  was  the  printer  of  the  work  in  question,  that  we 
are  bound  to  give  validity  to  the  objection  which  has  no 
reference  to  the  merits  of  the  case.  The  evidence  was, 
that  Bagsier  had  a  printing-office  in  Bartholomew  Chse, 
and  diat,  for  the  purpose  of  this  work,  Stevens  hired  a 
portion  of  his  presses  and  men ;  and  if  upon  this  evidence 
an  objection  had  been  taken  at  the  trial  that  the  declar- 
ation contained  no  count  for  the  hire  of  types  and  men, 
I  should  probably  have  directed  a  nonsuit.  However, 
the  objection  taken  was,  that  Bagster  being  the  printer, 
he  could  not  recover,  because  he  had  not  complied  with 
the  directions  of  the  88  G.  3.  c.  78.  Now,  according  to 
the  evidence,  Stevens  was  clearly  the  printer  responsible 
under  the  act  of  parliament ;  he  alone  directed  and  su- 
perintended the  work,  and  hired  men,  who  were  set 
apart  for  the  purpose.  How  could  the  Court  or  jury 
say  upon  that,  that  Bagster  was  the  ostensible  printer  ? 
The  conductor  of  a  periodical  work  may,  and  frequently 
does,  hire  the  whole  of  a  printing-office  for  a  day,  in 
case  of  accident  or  extraordinary  pressure  of  matter; 
and  if  he  may  hire  the  whole,  why  not  a  part  ?  I  give 
no  opinion  upon  the  question  as  to  what  shall  be  deemed 
a  sufficient  compliance  with  the  requisition  of  the  sta- 
tute, because  Bagster  has  not  so  clearly  been  proved  to 
have  been  the  responsible  printer  as  to  render  it  neces- 
sary Smt  us  to  defeat  his  claim  by  yielding  to  this  objec- 
tion on  a  collateral  point ;  and  as  to  the  objection  on  the 
bill  of  particulars,  the  object  of  such  particulars  is,  by 
the  subject-matter  of  the  suit,  to  prevent  a 
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surprise  on  the  Defendant,  and  not  to  enable  the  De- 
fendant to  entrap  the  Plaintiff  and  defeat  his  claim,  by 
objecting  to  a  slight  variance  which  could  have  occa- 
sioned no  mistake.  No  doubt  the  particular  here  de- 
signates as  ^'  work  and  labour,"  that  which  would  have 
beeen  more  properly  described  as  ''hire;"  but  the  ob- 
jection was  not  presented  at  the  trial,  and  the  Court 
ought  not  to  yield  to  it  now. 


Park  J.  Upon  this  evidence  Bagster  could  not  be 
deemed  the  printer  responsible  to  the  stamp-office  within 
the  meaning  of  the  act  of  parliament.  In  every  view  of 
the  case,  Stevetis  was  the  printer  called  upon  to  conform 
with  the  provisions  of  the  act.  No  doubt  the  declar- 
ation and  particular  would  have  been  more  correct,  if 
they  had  contained  a  demand  for  the  use  and  hire  of 
types  and  men ;  but  that  objection  was  not  taken  at  the 
trial.  It  is  impossible  to  say  that  the  Defendant  has 
been  misled ;  and  the  Plaintiif,  therefore,  is  entitled  to 
retain  his  verdict. 


Gaselee  J.  It  is  impossible  to  say,  on  this  evidence, 
that  Bagster  would  have  been  liable  to  the  penalties  im- 
posed by  the  38  G.  3.  c.  78. ;  and  the  other  objection 
comes  too  late,  not  having  been  presented  at  the  trial. 

BosANQUET  J.  The  objection  being  strictissimi  juris^ 
and  altogether  beside  the  merits,  the  Defendant  must  be 
confined  to  the  points  taken  at  the  trial ;  and  the  only 
question  is,  whether  we  can  see  that  the  jury  was  clearly 
wrong  in  finding  that  Stevens  was  the  printer. 

It  is  not  denied  that  Stevens  conducted  the  work  and 
superintended  the  printing;  and  if  the  names  of  all  who 
have  a  hand  in  such  a  concern  are  to  be  entered  at  the 
stamp-office,  it  would  follow  that  the  tradesmen  who 
supply  materials  must  also  be  included.     The  legislature 

could 


Bagster 
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could  not  have  proposed  to  go  to  that  extent,  and  there-  1 832. 
fore  I  am  not.  prepared  to  say  that  the  verdict  of  this 
jary  is  wrong.  The  objection  to  the  form  of  the  declar- 
ation and  the  bill  of  particulars  was  not  taken  at  the  Robinson. 
trial;  besides,  the  object  of  the  particular  is,  by  dis- 
closing the  general  nature  of  the  Plaintiff's  demand  to 
prevent  a  surprise  on  the  Defendant ;  and  it  is  not  ne- 
cessary that  it  should  be  drawn  up  with  all  the  strictness 
and  precision  of  a  declaration. 

Rule  discharged. 


Adams  v.  Brown.  jum  j^. 

nOLERIDGE  Seijt.  had  obtained  a  rule  nisi  for  the  Before  af>p1y- 

Plaintiff  to  give  security  for  costs,  on  the  ground  '°5  ^^  ^^« 

that  he  had  assigned  all  his  effects  for  tlie  benefit  of  his  p^i  ^  party  to 

creditors,  and  that  he  had  no  beneficial  interest  in  the  give  security 

result  of  this  action.  pfertioo  *^ 

•hoald  be 
Adams  Serjt,  who  shewed  cause,  objected,  that  no  "**^  ^®  *• 
application  had  been  made  to  the  Plaintiff  for  security ; 
upon  which 

Cderidge  said,  that  Bass  v.  Clive  (a),  which  decided 
that  such  an  application  is  necessary,  had  been  over- 
ruled by  subsequent  decisions  {b) ;  but 

The  Court  said,  that  as  this  rule  was,  in  effect,  for  a 
stay  of  proceedings,  the  better  practice  was,  that  it 
should  be  preceded  by  an  application  to  the  party ;  and 
the  decisions  being  conflicting,  the  rule  was 

Discharged. 

{a)  sM.t^S.%%:^. 

(6)  See  Baillie  v.  £h  BemaUsy  i  B.  isf  Aid.  331. 
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Jvm  1$.     Belcheb  and  Others,  Assignees  of  M aberlt, 

a  Bankrupt,  v.  John  Smith. 

Apaxtywhoy    TTPON  TAt.  Maberltf%  marriage,  15,000^  had  been 

by  his  own  invested  in  consols  by  his  wife's  father,  in  the  name 

act)  It  placed       r    %      t^  t*     ^ 

m  a  situadon    ^^  the  Defendant  and  other  trustees,  m  trust  to  pay 

to  be  sued,       Maberfy  the  dividends  during  his  life ;  remainder  over  to 

S*^  CoiS  to**  ^^®  ^^^^  ^°^  ^^*^®  ^^  ^^®  marriage, 
•ubstitucie  ano-       From  the  time  of  the  marriage  till  1829,  these  di- 
ther defendant  viJends  had  been  received  and  recularly  paid  over  to 
under  the  in-  .  g         J  r 

terpleader  act,  Maberly  by  a  banking  firm,  in  which  the  Defendant  was 

z&4/f:4.       a  partner. 

'*^  '  In  1829  Jlfoi^i^  assigned  his  interest  in  the  dividends 

to  his  son  in  law,  George  Robert  Smiihf  the  nephew  of 
the  Defendant 

In  January  1832  Maberly  became  bankrupt,  and  the 
Defendant,  at  the  request  of  his  nephew,  went  to  the 
bank  of  England^  himself  received  the  half-yearly  di- 
vidend on  the  15,000/.,  for  the  first  time,  and,  instead 
of  placing  it  in  the  firm  of  which  he  was  a  member,  to 
the  account  of  Maberly  or  George  Robert  Smithy  entered 
it  in  a  book  where  the  firm  kept  an  account  of  sums  for 
which  they  had  no  specific  appropriation.  Maberhf^ 
assignees,  impeaching  the  validity  of  the  assignment  to 
George  Robert  Smithy  had  sued  the  Defendant  for  the 
amount  of  this  dividend,  when 

Toddy  Serjt.  obtained  a  rule  nisi  under  the  inter- 
pleader act,  1  &  2  ^.  4.  c.  58.,  calling  on  the  Plamtifis 
to  exonerate  the  Defendant,  who  had  no  interest  in 
the  afiair,  and  to  try  the  question  with  George  Robert 
Smith. 

Wilde 
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Wilde  and  Spankie  Seijts.,  who  now  shewed  caasei  con- 
tended that  the  Defendant  had  unnecessarily  interposed 
hy  receiving  the  dividends  at  the  request  of  his  nephew, 
and  to  serve  bis  nephew's  interests;  that,  therefore, 
he  was  not  entitled  to  a  relief  which  it  was  in  the  dis- 
cretion of  ihe  Court  to  concede  or  withhold. 


93k 


185€. 


TadA^f  {Jones  and  Coleridge  Serjts*  were  with  him,) 
urged  that  the  Defendant,  as  a  trustee  for  Maberly^  was 
responsible  for  the  dividend,  and  therefore  justified  in 
receiving  it  He  had  acted  for  his  own  protection,  and 
being  a  trustee^  could  not  be  deemed  a  volunteer. 

TiNDAL  C.  J.  The  act  of  parliament  is  not  com- 
pulsory, but  authorizes  the  interposition  of  the  Court  at 
its  discretion  upon  proper  occasions ;  and  our  duty  is,  to 
see  that  the  party  applying  for  the  exercise  of  our  dis- 
cretion, has  not  voluntarily  put  himself  into  the  situation 
from  which  he  calls  on  the  Court  to  extricate  him.  The 
words  of  the  statute  are,  ^  That  upon  application 
made  by  or  on  the  behalf  of  any  defendant  sued  in 
any  of  his  Majesty's  courts  of  law,  in  any  action  of 
assumpsit,  debt,  detinue,  or  trover,  such  application 
being  made  after  declaration  and  before  plea,  by  affi- 
davit or  otherwise,  shewing  that  such  defendant  does 
not  claim  any  interest  in  the  subject-matter  of  the 
suit,  but  that  the  right  thereto  is  claimed  or  supposed 
to  belong  to  some  third  party,  who  has  sued  or  is 
expected  to  sue  for  the  same,  and  that  such  defend- 
ant does  not  in  any  manner  collude  with  such  third 
party,  but  is  ready  to  bring  into  Court,  or  to  pay 
or  dispose  of,  the  subject-matter  of  the  action  in  such 
manner  as  the  Court  (or  any  Judge  thereof)  may  order 
or  direct,  it  shall  be  lawful  for  the  Court,  or  any  Judge 
thereof,  to  make  rules  and  orders  calling  upon  such 

G  2  third 
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third  party  to  appear,  and  to  state  the  nature  and  par- 
ticulars of  his  claim,  and  maintain  or  relinquish  his 
claim ;  and  upon  such  rule  or  order  to  hear  the  alle- 
gations, as  well  of  such  third  party  as  of  the  plaintiff; 
and  in  the  mean  time  to  stay  the  proceedings  in  such 
action ;  and,  finally,  to  order  such  third  party  to  make 
himself  defendant  in  the  same  or  .some  other  action,  or 
to  proceed  to  trial  on  one  or  more  feigned  issue  or 
issues ;  and  also  to  direct  which  of  the  parties  shall  be 
plaintiff  or  defendant  on  such  trial,  or  with  the  consent 
of  the  plaintiff  and  such  third  party,  their  counsel  or 
attornies,  to  dispose  of  the  merits  of  their  claims  and 
determine  the  same  in  a  summary  manner ;  and  to  make 
such  other  rules  and  orders  therein  as  to  costs,  and  all 
other  matters,  as  may  appear  to  be  just  and  reasonable.'' 
Without  applying  the  word  collude  in  an  offensive  sense, 
we  cannot  avoid  seeing  that  the  Defendant  has  placed 
himself  in  the  situation  in  which  he  now  stands,  at  the 
request,  and  with  a  view  to  the  interest,  of  his  nephew. 
The  rule,  therefore,  must  be 

Discharged. 


June  6. 


Braddick  V.  Smith. 


The  inter- 
pleader act 
does  not  apply 
to  a  case  where 
the  Defendant 
has  a  legal 
claim. 


npHIS  was  an  action  of  trover  against  a  wharfinger, 
who  detained,  for  his  lien,  goods,  the  property  in 
which  was  disputed  between  the  Plaintiff  and  J.  S. 

■ 

Coleridge  Seijt.  moved,  on  the  part  of  Smithy  that  the 
Plaintiff  should  pay  SmitVs  lien,  and  substitute  J.  5.  as 
Defendant 

But 
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But  the  Court  thought  the  interpleader  act  did  not        1832. 
extend  to  the  case  where  the  actual  Defendant  had  a 
legal  claim ;  and  Coleridge 


Braddick 


Took  nothing.       Smith. 


Carlisle  v.  Garland.  Jum  %$• 

T  J  PON  two  rules  for  a  review  of  the  prothonotary's  The  rules  of 

taxation  of  costs,  the  one  obtained  on  the  part  of  ^'  * ^'^\ 

Are  not  retro* 

the  Defendant,  the  other  on  the  part  of  the  Plaintiff,  tpecttTe;anda 
the  question  was,  whether  the  Plaintiff,  who  had  sue-  P*rty  who 
ceeded  upon  two  trials,  was  entitled  to  the  costs  of  both,  nilwiucceeded 
and  also  to  the  costs  of  a  rule  for  entering  judgment  on  two  trials, 
nunc  pro  tunc.  is  stiU  entitled 

_,  /.  .    ,  .  1  ,.  tothecostsof 

The  cause  was  nrst  tried  m  1825,  when  a  verdict  was  both,  and  to 

found  for  the  Plaintifl^  with  leave  for  the  Defendant  to  *^®  ^^  ^ 

move  to  set  it  aside,  and  enter  a  nonsuit  instead,  upon  i^J^^^ft^ 

a  point  reserved  at  the  trial.  protmut  if 

A  rule  nisi  was  accordingly  obtained  on  this  point;  th«^7^**» 
,        -_  .1.      ijt  1  not  been  occa* 

but  the  Court  was  obliged  to  send  the  cause  down  to  a  sioned  by 

new  trial,  a  fact  material  to  their  decision  being  want^  himself, 
ing  upon  the  Judge's  notes  of  the  first  trial. 

At  the  second  trial  a  special  verdict  was  found,  upon 
which  judgment  was  given  for  the  Plaintiff. 

After  the  second  verdict  the  Defendant  died,  and 
judgment  was  delayed  by  various  obstacles,  till  at 
length  the  parties  who  had  acted  for  the  Defendant 
consented  that  the  cause  should  go  on  as  if  the  Defend- 
ant were  still  alive;  and  in  the  last  term  a  rule  for  enter- 
ing judgment  nunc  pro  tunc  was  made  absolute. 

The  prothonotary  had  allowed  the  Plaintiff  the  costs 

of  both  trials,  but  not  the  costs  of  the  rule  for  entering 

judgment  nunc  pro  tunc. 

G  3  Peake 
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Cabuslb 
Garland. 


Peake  Serjt  tor  the  Defendant.  According  to  rule 
64.  HiL  2  ^.  4.  the  Plaintiff  is  not  entided  to  the  cosU 
of  the  first  trial.  Neither  is  he,  according  to  the  old 
practice^  if  his  case  is  to  be  decided  by  that.  It  is  true, 
that,  according  to  that  practice,  a  party  in  this  Court 
who  succeeded  in  two  trials  was,  generally  speaking, 
entitled  to  the  costs  of  both :  but  not  where  upon  the 
first  trial  the  jury  found  an  insufiicient  verdict  upon 
which  no  judgment  could  be  given,  and  neither  party 
was  in  fitult.  Worcestershire  and  Stqffbrdshire  Canal  Com- 
pany V.  Trent  and  Mersey  Navigation  Company  (a).  And 
such  in  effect  was  the  case  here.  As  to  the  costs  of  the 
rule  for  judgment  iiunc  pro  tunCf  they  accrue  after  the 
date  of  the  judgment,  and  therefore  cannot  be  costs  in 
this  cause. 


Wilde  Serjt.  for  the  Plaintiff.  The  new  rule  does  not 
apply  retrospectively  to  a  trial  in  1825.  In  the  Wor- 
cestershire and  Stqffbrdshire  Canal  Company  v.  The  Trent 
and  Mersey  Navigation  Company^  the  rule  for  a  new  trial 
expressly  reserved  the  consideration  of  the  costs  of  the 
former  trixd  till  another  trial  should  have  taken  place ; 
and  in  Bird  v.  Appleton  (6),  Lord  Kenyan  says,  *^  In 
the  Common  Pleas,  if  a  new  trial  be  granted,  and  the 
rule  say  nothing  about  costs^  if  the  second  verdict  go  the 
same  way,  the  party  succeeding  has  the  costs  of  both 
trials."  Payne  v.  Bailey  (c)  is  in  point  for  the  Plaintiff. 
There  the  plaintiff  obtained  a  verdict  subject  to  the 
award  of  an  arbitrator.  The  arbitrator  having  made  a 
material  mistake  in  his  award,  and  the  defendant  having 
refused  to  refer  matters  back,  the  Court  set  aside  the 
verdict,  and  discharged  the  rule  for  a  reference.  The 
plaintiff  took  the  cause  down  to  trial  a  second  time,  and 


(a)  a  Marih.  475.  {h)  i  Bajtf  1 1  z. 


(r)  3  £.  Csf  JJ.  304. 

a  second 
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a  second  time  obtained  a  verdict :  it  was  held  that  be 
was  entided  to  the  costs  of  both  trials* 

Then,  the  rule  for  jiydgment  nunc  pro  tunc  was 
necessary  to  obtain  for  the  plaintiff  the  benefit  of  his 
▼erdict;  and  as  the  delay  which  has  occurred  is  not  im- 
puted to  himi  he  is  entided  to  those  as  well  as  all  other 
costs,  without  incurring  which  he  could  not  obtain  the 
fruit  of  his  action* 


IBS2. 


TiNDAL  C.  J.  It  would  be  a  great  hardship  on 
persons  who  have  taken  steps  in  a  cause,  with  reference 
to  the  old  practice^  to  find  themselves  by  the  new  rules 
in  a  situation  which  they  never  contemplated :  this  case^ 
therefore,  roust  be  governed  by  the  practice  which  pre- 
vailed at  the  time.  According  to  that  practice,  as  is  well 
known,  the  party  who,  after  a  verdict  in  his  favour,  suc- 
ceeded upon  a  second  trial,  was  entitled  to  the  costs  of 
both,  unless  some  special  reason  appeared  for  refusing  him 
the  costs  of  the  first.  Such  a  reason,  it  is  contended,  exists 
in  thb  case;  namely,  that  the  second  trial  was  occasioned 
by  a  defect  in  the  finding  of  the  first  jury,  for  which 
neither  of  them  was  to  blame;  and  the  case  of  the  Worces' 
tenhire  Canal  Company  v.  The  Trent  and  Mersey  Naviga^ 
tion  Company  has  been  referred  to.  But,  in  that  case,  the 
verdict  was  found  subject  to  a  special  case,  and  the  ques- 
tion of  the  costs  for  the  first  trial  was  expressly  reserved 
for  future  consideration  by  the  rule  granting  the  new 
trial :  here  there  was  a  general  verdict  for  the  Plaintiff; 
he  had  a  right  to  say  he  was  satisfied ;  and  it  was  in 
ease  of  the  Defendant  that  the  cause  went  down  to 
trial  a  second  time. 

With  respect  to  the  costs  of  the  rule  for  judgment 
nunc  pro  tunc,  it  was  necessary  that  the  Flamtiff  should 
incur  those  costs  in  order  to  reap  the  fruit  of  his  verdict : 
except  in  point  of  date  I  cannot  distingubh  them  from 
interlocutory  costs :  they  fall  within  the  same  rule,  and 
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V. 

Gab  LANS. 


must  be  considered  costs  in  the  cause.  The  rule,  there- 
fore, for  the  prothonotary  to  allow  those  costs  must  be 
made  absolute,  and  the  rule  for  disallowing  the  costs  of 
the  first  trial  be  discharged. 

The  rest  of  the  Court  concurred  in  pronouncing  the 
Rules  absolute  and  discharged  accordingly. 


JjMv  15. 


Defendant 
put  in  bail 
by  affidavit, 
but  omitted 
to  give  four 
days'  notice  of 
justification: 
Plaintiff  hay- 
ing proceeded 
on  the  bail- 
bondy  the 
Court  refused 
to  stay  pro- 
ceedings upon 
an  application 
made  within 
twenty  days 
after  justi- 
fication. 


GODDARD  V.  JaRVIS. 

/^N  the  1st  dijune  the  Defendant  put  in  special  bail, 
who  made  affidavit  of  justification  in  the  form  pre- 
scribed by  Reg.  Gen.  Trin.  1831,  rule  3.  But  he  omit- 
ted to  give  four  days'  notice  of  justification  as  required 
by  rule  1.  Whereupon  the  Plaintiff  proceeded  on  the 
bail  bond ;  when 

Wilde  Serjt.  obtained  a  rule  nm  to  stay  his  proceed- 
ings, on  the  ground  that  the  bail  had  justified. 

Jones  Seijt.,  who  shewed  cause,  contended  that  as  the 
Defendant  had  not  given  the  four  days'  notice  of  justifi- 
cation required  by  rule  1,  the  Plaintiff  was  not  con- 
cluded by  the  affidavit  of  justification ;  but  had,  as  under 
the  old  practice,  twenty  days  to  except  to  the  bail,  and 
the  applicant,  therefore,  had  as  yet  no  locus  standi. 

Wilde  relied  on  the  affidavit  of  justification,  as  super- 
seding the  necessity  of  notice ;  but 

The  Court  thought  the  Defendant  was  in  default  as  to 
the  notice  required  by  rule'l.   Trin.  1831 ;    that  the 

Plaintiff, 


in  THE  Second  Year  of  WILLIAM  IV.  89 

Plaintiff,  therefore,  had,  as  formerly,  twenty  days  to  ex-        1832. 
cept  to  the  bail,  and,  consequently,  that  the  applicant 
was  not  in  court  to  make  this  motion. 


GODDARO 
V, 


Rule  discharged*       Jarvis. 


Hall  v.  Phillips.  jwte  13. 

J^  VERDICT  had  been  taken  for  the  Plaintiff,  with  When  a  ver- 

damaires,  subject  to  the  award  of  a  barrister  within  ^?\  "/*^*"> 
.  with  damaget 

a  certain  time.  subject  to  the 

The  award  was  not  made  within  the  time  specified,  award  of  an 
which  the  arbitrator  had  omitted  to  enlarge.     The  De-  the*arbitrator 
fendant  refused  to  proceed  with  the  arbitration,  or  to  omit  to  make 

name  another  arbitrator ;  whereupon  hw  award 

withm  the  spe- 
cified time,  the 

Wilde  Serjt.  obtained  a  rule  nisi  to  enter  up  judg-  Court  will 
ment  for  the  Plaintiff,  relying  on  WooUey  v.  Kellj/  (a),  Z^^'^oz^Zw 
where,  in  an  action  against  several  defendants,  a  verdict  triaL 
yvas  taken  for  the  plaintiff  for  400/.  damages,  subject  to 
a  point  of  law,  reserved  for  the  opinion  of  the  Court ; 
and  in  case  that  point  should  be  determined  in  favour  of 
the  plaintiff,  then  subject  to  the  award  of  a  barrister  as 
to  the  damages.  The  point  of  law  having  been  de- 
cided in  favour  of  the  plaintiff,  the  arbitrator,  who  had 
been  consulted  by  one  of  the  parties  in  the  cause,  de- 
clined proceeding  in  the  reference.  One  of  ihe  De- 
fendants refused  to  name  any  other  arbitrator.  Under 
these  circumstances,  the  Court  ordered  judgment  and 
execution  to  issue  against  that  defendant  for  the  damages 
found  by  the  jury,  unless  he  would  consent  to  refer  the 
damages  to  some  other  arbitrator. 

(a)  zB.esfC.68. 

Taddi^ 
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18S2«  Taddg  Serjt,  who  shewed  cause,  contended  that  the 

case  must  be  retried,  just  as  if  the  arbitrator  had  died 
before  making  his  award.  Thus,  in  Harper  v.  Abra* 
hams  (a),  where  a  plaintiff  having  obtained  a  verdict  sub- 
ject to  a  reference,  the  arbitrator  died  before  making  his 
award,  and  the  parties  agreed  that  another  should  be 
substituted  in  his  stead,  but  one  of  them  afterwards 
objected  to  such  substitution;  the  Court  of  Common 
Pleas  refused  to  interfere,  as  the  death  of  the  arbitrator 
.  had  the  effect  of  opening  the  cause. 

Wilde  observed,  that  WooUey  y.  Kelly  was  decided 
after  Harpei*  v.  Abrahams. 

TiNDAL  C.  J.  The  ground  of  my  opinion  is,  that 
here  the  time  for  the  award  has  expired  without  any 
default  on  the  part  of  the  Defendant.  In  JVooUey  v. 
Kelly  the  time  had  not  expired,  and  the  question  of  law 
had  been  decided  by  the  Court.  In  Harper  v.  Abrahams 
the  Court  refused  to  enter  up  judgment,  because,  on  the 
death  of  the  arbitrator,  they  considered  the  question  still 
open.  That  is  the  case  here,  and  the  cause  must  go 
down  to  trial  again. 

Rule  discharged. 
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Amor  v.  Blofield.  Jufu  15. 

nPHE  Plaintiff  issued  a  bailable   writ  for  28/.     The  Where,apona 
sheriff  accepted,  instead  of  a  bail  bond,  an  under-  ^  rirf  T'  t 
taking  of  the  Defendant's  attorney  to  put  in  special  is  not  actually 
bail.     The  Defendant  was  never  actually  arrested ;  and  an-e^ed,  but 
was  ultimately  allowed  to  file  common  bail,  instead  of  ^^  -^  eonte- 
putting  in  and  perfecting  special  bail,  the  affidavit,  on  quence  of  a 
which  the  Plaintiff's  writ  issued,  proving  to  be  defective,  -flj^yi^^o  * 

The  Plaintiff  having  recovered  only  14/.,  hold  to  bail, 

he  is  not  tn« 

Jfilde  Seijt.  obtained  a  rule  to  tax  the  Defendant  his  „qj^  43  G.  3. 

costs  under  4S  G.  8.  c.  46.  s.  8.  ^-  46.f  upon 

the  FlaintiiT's 

recovering  less 

Jndrews  Seijt.  shewed  cause.    That  statute  only  gives  than  would 
the  Defendant  his  costs  where  he  has  been  arrested  and  Jf  ^«  ®°"^^««* 

mm  to  pro- 

hekl  to  special  bail.     Here  he  was  neither  arrested,  nor  ^^^  ^y  ^^^ 
did  he  put  in  special  bail.  ^^I^  writ. 

JFikk  contended,  that  issuing  a  bailable  writ,  and  ob- 
taining an  undertaking  to  put  in  special  bail,  was  con- 
structively an  arrest  and  holding  to  bail  within  the 
intent  of  the  act,  which  being  remedial,  must  receive  a 
liberal  construction.  The  Defendant  had  incurred  the 
bconvenience  of  coming  to  the  Court  to  set  aside  the 
Plaintiff's  process. 

TiNDAL  C.  J.  The  Defendant  does  not  fall  within 
the  description  of  persons  entitled  to  costs  under  the 
48  G.  3.  c.  46.  The  words  of  the  statute  are,  **  in  all 
tctions  wherein  the  defendant  shall  be  arrested  and  held 
to  special  bail,  and  the  plaintiff  shall  not  recover  the 
amount  of  the  sum  for  which  the  defendant  shall  have 

been 
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been  so  arrested,  such  defendant  shall  be  entitled  to 
costs  of  suit,  provided  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  Court  that  the  plaintiff  had  not  any 
reasonable  or  probable  cause  for  causing  the  defendant 
to  be  arrested  and  held  to  special  bail  in  such  amount 
as  aforesaid/'  Here  there  was  neither  arrest  nor  hold- 
ing to  bail ;  for,  instead  of  a  bail  bond,  the  Defendant's 
attorney  gave  an  undertaking  to  appear,  and  afterwards, 
upon  a  defect  being  pointed  out  in  the  Plaintiff's  affi- 
davit to  hold  to  bail,  the  Defendant  was  allowed  to 
enter  a  common  appearance.  He,  therefore,  has  not 
been  subjected  to  the  inconvenience  of  an  unjust  arrest. 
In  Berri/  v.  Adamson  {a\  where  a  sheriff's  officer,  to 
whom  a  warrant  upon  a  writ  against  Adamson  was  de- 
livered, sent  a  message  to  Adamson^  and  asked  him  to 
fix  a  time  to  call  and  give  bail,  and  Adamson  accordingly 
fixed  a  time,  attended,  and  gave  bail ;  it  was  held  that 
that  was  not  an  arrest,  and  that  an  action  for  a  malicious 
arrest  would  not  lie  against  the  party  suing  out  the  writ, 
although  he  had  no  cause  of  action. 


Park  J.  I  am  of  the  same  opinion.  It  is  impossible 
to  distinguish  this  case  in  principle  from  Berry  v. 
Adamsoji. 

Gaselee  J.  In  Berry  v.  Adamson^  Lord  Tenterden 
decides  that  circumstances  like  the  present  do  not  con- 
stitute even  a  constructive  arrest 

BosANguET  J.  This  application  being  founded  on  a 
statute,  the  party  ought  to  bring  himself  within  the 
terms  of  that  statute.  But  he  has  neither  been  arrested 
nor  held  to  special  bail. 

Rule  discharged. 


(a)  6J.yc.5a8. 
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Porter,   Assignee  of  Hurland,  a  Bankrupt,      June  is. 

V.  VORLEY. 

'^PHIS  was  an  action  ofassumpsii  in  which  the  Plaintiff  ff,,  before  bis 

declared,  that  in  consideration   that  the  bankrupt  *>fo^™ptcy, 
Hurland  had,  before  his  bankruptcy,  let  to  the  de-  rf^ge  of  M.f 
*fendant  a  phaeton  on  hire,  the  defendant  undertook  to  ^^^  let  it  to 
use  it  in  a  moderate  and  proper  manner;  and  the  de-  D^f  ndant* 
claration  then  alleged,  as  a  breach,  that  he  did  not  so  sent  it  back  to 
use  it,  but  that  in  consequence  of  the  improper  use  of  ^  danwged; 
it,  it  was  broken  and  damaged.     The  defendant  pleaded  it  ^th  the 
the  general  issue.  assent  of  H^ 

At  the  trial  it  appeared  on  the  evidence,  that  such  con-  bg^ome  ba^?" 
tract  had  been  entered  into  between  the  Defendant  and  nipt,  proved 

Hurland  ,•  that  the  phaeton  had  been  overturned  and  ^j*®  «nount 

due  for  re- 
broken    by   the  defendant's   negligence,   whilst  in  his  pairs  under 

employment;    and   that   the  expense  of  r/^pairing  the  Hi'scommis- 

dami^e  amounted  to  9/.  15s.     It  appeared  further,  how-  ^1,^^'^/,  jj. 

ever,  that  the  phaeton  was  not   the   property  of  the  signees  had  a 

bankrupt,   but   was  one  which   he  had  hired  from  a  "^^}  ®^  ^^^^ 

*^  against  the 

coachmaker  of  the  name  of  MiUs ;  and  that  after  the  Defendant, 
phaeton  came  back,  in  its  damaged  state,  it  was  sent  although  ff-'s 
home  by  Hurland  to  Mills^  who  repaired  it,  with  the  djyide^ 
assent   of   the  bankrupt,   and   had   since   proved    the 
amount,  as  work  and  labour,  under  the  commission;  but 
that  Hurland^s  estate  had  not,  at  the  time  of  the  trial, 
paid,  nor  was  likely  to  pay,  any  dividend.     A  verdict 
was  directed  to  be  entered  for  the  Plaintiff  for  nominal 
damages,  on  the  ground  that  the  contract  entered  into 
was  broken,  but  that  no  actual  damage  was  proved  to 
have  been  sustained,  or  was  necessarily  to  be  sustained 
by  the  breach  of  the  contract,  either  by  the  bankrupt, 
or  by  the  plaintifis  as  assignees  of  his  estate ; 

But 


9* 


CASES  IK  TRINITY  TERM  and  VACATION 


J8SS. 
Porter 
VoRLvr* 


But  Tindal  C.  J.,  before  whom  the  cause  was  tried, 
reserved  leave  for  the  Plaintiff  to  move  to  increase  the 
verdict  to  9^  175.  6(/^,  the  amount  of  the  damage  found 
by  the  jury  to  have  been  done  to  the  phaeton.  A  rule 
nisi  having  been  granted  accordingly, 

Jones  Seijt.,  who  shewed  cause,  contended  that  the 
bankrupt  act,  6  G.  4.  c;  16.,  does  not  transfer  to  the 
assignees  of  a  bankrupt  a  right  to  sue  for  damages  in 
req^eet  of  a  contingent  liability  cast  on  the  bankrupt's 
estate.  The  only  interest  in  this  matter  which  the 
assignees  took  under  the  commission  was  a  right  to  sue 
the  defendant  in  respect  of  the  hire  of  the  phaeton. 
Thai  was  a  debt  which  passed  by  the  assignment ;  but 
a  claim  in  respect  of  possible  loss  to  the  bankrupt's 
estate  is  not  pointed  out  by  the  statute  as  a  subject  of 
assignment.  Properly  speaking,  if  the  defendant  weie 
to  pay  to  the  assignees  the  expense  of  repairing  tlie 
phaeton,  they  would  hoki  the  money  as  trustees  for 
Mills.  If  they  were  merely  trustees  to  hand  over  tlie 
whole  amount,  they  could  not  claim  it  by  virtue  of  d^e 
commission,  under  which  they  would  only  be  authorized 
to  pay  him  a  dividend. 

Wilde  Serjt,  contra.  As  against  the  defendant,  die 
bankrupt  must  be  considered  owner  of  the  phaeton; 
and  he  or  his  assignees  are  the  only  persons  to  whom 
the  defendant  is  liable  on  his  contract  in  respect  of  the 
phaeton,  or  for  any  consequences  arising  out  of  that  con- 
tract The  assignees  stand  in  the  place  of  the  bank* 
rupt  as  to  that  contract  and  all  its  consequences.  Now, 
if  the  bankrupt,  before  bankruptcy,  had  sued  the  defend- 
ant for  the  damage  done  to  the  vehicle,  the  defendant 
could  not  have  set  up  the  title  o^Mills^  nor  can  he  against 
the  assignees :  for  the  assignment  does  not  alter  the  con* 
sequences  of  the  contract    The  assignees  have  as  mudi 

right 
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right  to  recover  damages  in  respect  of  the  defendant's 
implied  contract  to  keep  the  phaeton  whole,  as  in 
respect  of  his  actual  contract  to  pay  for  the  hire  of  it. 

Cur.  adv.  xmU. 


18S£. 


TiNDAi.  C.  J.  (after  stating  the  &cts  as  arUe,  p.  93.) 
It  is  unnecessary  to  discuss  one  of  the  questions  raised 
before  usy  namely,  whether  a  right  to  sue  for  uncertain 
damages  passes  to  the  assignees;  the  case  of  Wright  ▼• 
Faif/Udj  very  lately  decided  in  the  Court  of  King's 
Bench  (0)9  being  an  express  authority  that  such  right  of 
acdoa  passes  under  tlie  assignment.  Nor  does  it  ap* 
pear  to  ns^  that  any  distinction  can  be  taken  on  the 
ground  that  the  subject-matter  to  which  this  contract 
rdated,  the  phaeton,  was  not  the  property  of  the  bank- 
rapt,  and  did  not  come  to  the  assignees ;  because  it  was 
perfisctly  immaterial  as  between  Hurland  and  Vorloft 
vhether  the  absolute  property  vested  in  the  former  or 
not,  aa  long  as  he  had  sufficient  possession  of  it  to  enable 
Vwley  to  enjoy  it  under  the  contract  of  hire,  of  which  there 
was  no  doubt.  And  as  to  the  question  of  damages,  if 
Hurlandf  before  his  bankruptcy,  had  done  the  nece»« 
sary  repairs  himself,  or  had  paid  for  them  when  done,  he 
would  undoubtedly  have  been  entitled  to  the  whole  sum 
which  was  laid  out ;  or  if  his  estate  had  actually  paid,  or 
had  been  proved  ever  likely  to  pay,  any  part  of  the 
amount  proved  against  it,  such  proportion  would  have 
been  the  measure  of  the  damages  sustained  by  the 
bankrupt's  estate.  But  as  there  is  no  proof  to  this 
e&ct,  the  consequence  appears  to  us  to  be,  that  the 
Plaintiffs  are  entitled  to  nominal  damages  for  the  breach 
of  a  contract  on  which  they  had  the  right  to  sue,  and 
vhere  no  actual  damage  is  proved. 

Rule  discharged,  (b) 

(a)  %B.ti  AdoL  717. 

\b)  See  Marzetti  v.  WUliamst  iB.iff  AdoL  4x5. 
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due  care* 


June  IS.  Raw  and  Others,  Assignees  of  Leigh,  a 

Bankrupt,  v*  Cutten. 

The  provi-       HTHIS  was  an  action  for  money  had  and  received  to 

sional  assign^    1    the  use  of  the  Plaintiffs. 

of  a  bankrupt 

is  not  respon-        The  Defendant,  a  messenger  under  the  great  seal, 

sible  for  the  attached  to  the  list  of  commissioners  in  London^  to  whom 
agent  ap-  ^he  commission  against  Leigh  the  bankrupt  was  di- 
pointed  with     rected,  had  been  appointed  by  them  provisional  assignee 

under  that  commission,  and  had  employed  one  Williams 
as  his  servant  or  agent  to  manage  the  business  of  the 
bankrupt  in  Northamptonshire^  and  receive  money  due. 
Williams  received  money  due  to  the  bankrupt,  but  never 
paid  it  over  to  the  Defendant;  whereupon  the  Plain- 
tiffs, assignees  chosen  by  the  creditors,  sued  the  De- 
fendant in  this  action  for  the  money  so  received  by 
Williams.  There  being  no  proof  nor  even  suggestion 
that  the  Defendant  had  been  guilty  of  negligence  in  ap- 
pointing Williams  his  agent,  the  Plaintiffs  were  non- 
suited, with  leave  to  move  to  enter  up  a  verdict  for  the 
amount  sought  to  be  recovered. 

Spankie  Seijt.  having  accordingly  obtained  a  rule  nisi 
on  the  ground  that  the  Defendant  was  responsible  for 
the  acts  of  his  agent, 

Wilde  Serjt  shewed  cause.  The  Defendant  is  no 
more  than  a  trustee,  and,  as  such,  is  not  liable  in  this 
action  for  money  which  never  came  to  his  hands.  A 
trustee  is  liable  only  for  what  he  actually  receives,  and 
not  for  losses  incurred  in  the  fair  discharge  of  his  trust. 

Adams 


■\i 


,  )  AmbL%iZ.  (h)  ioE(uU6i. 

(g)  I  MonU  &  M^A.  5%.  {o)  Peake  N.  P.  C  69. 

(b)  aM.^S.  438.  (p)  Id.  215- 

Vou  IX.  H  V.  Bacon^ 
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Jdams  V.  Claxton  (a),  Bacon  ▼.  Bacon  (6),  Knight  v.  2^d       1832. 
Plymouth  {c\  Ex  parte  Litchfield  (d),  Ex  parte  BelckieTf 
Ex  parte  Parsons,  (e) 

In  Ex  parte  Turner  (g)  it  was  held,  that  assignees 
chosen  by  the  creditors  are  not  liable. under  circum- 
stances like  the  present,  and  a  provisional  assignee  stands 
in  the  same  situation.  At  all  events,  the  remedy  is  by 
application  to  the  Court  of  Chancery,  and  not  by  an 
action  at  law. 

Spankie.  The  courts  at  law  have  on  these  matters  a 
concurrent  jurisdiction.  Hartop  v.  Juckes  (A),  Ex  parte 
Hartop  {i\  Hart  v.  Biggs  (i),  Ex  parte  Johnson.  (/) 

An  action  lies  against  the  provisional  assignee  of  a 
bankrupt  fi>r  money  had  and  received.  Edmeads  v. 
Namnan.  {m)  And  the  permanent  assignee  may  sue 
the  provisional  assignee  for  the  balance  remaining  in  his 
hands.  De  Cession  v.  Vaughan  (n),  Wray  v.  Barads  (a). 
Smith  V.  Jameson,  {p)  Then,  upon  the  principle  of  re^ 
spondeat  superior^  receipt  of  money  by  the  agent  of  the 
provisional  assignee  must  be  considered  as  receipt  by  the 
provisional  assignee  himself,  otherwise,  by  shifting  his 
responsibility,  he  might  waste  the  bankrupt's  estate. 
And  this  is  no  hardship,  for  he  may  take  security  from 
the  agent  he  employs.  His  situation  resembles  that  of 
a  sheriff;  and  in  Ex  parte  Litchjield^  Lord  Hardwicke 
hdd  an  assignee  liable  for  the  default  of  a  clerk  whom 
he  had  trusted.  In  Ex  parte  Belchier^  Ex  parte  Par- 
sonSy  and  Ex  parte  Turner  the  parties  who  occasioned 
the  deficiency  were  not  agents  of  the  assignee.     Bacon 

{a)  SFes.%%6.  (i)  9f^J.l09.   z»  T^j.  349* 

(^)  5  y^J-  331*  (k)  Holt,  245- 

(e)  3  AtL  480.  {/)  X  Gljn  ^  J.  13. 

d)  lAtk.Zj.  (i»)iJ}.&C.4i3. 
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18S2.  v.  BaeoHj  Claxton  ▼•  AdamSj  and  Knight  v.  Lord  Pbf^ 
mouth  may  be  considered  as  overruled  by  Wren  v.  Kir- 
ton  (a) ;  while  in  Booth  v.  Ingledew  (6)^  and  Ex  parte 
Griffin  {c\  assignees  were  held  responsible  for  the  de- 
fault of  a  clerk. 

Cur.  adv.  xmU. 

TiNDAL  C.  J«  In  this  case  the  Defendant  Cutten, 
was  the  provisional  assignee  appointed  by  the  commis* 
sioners  under  the  commission  issued  against  Leigh  the 
bankrupt,  and  the  money  for  which  the  Plaintifis,  the 
assignees  chosen  by  tlie  creditors,  bring  their  action,  is 
money  received  by  one  WiUiamSj  who  was  employed  by 
the  Defendant  as  his  servant  or  agent  to  go  down  to 
Northamptonshire  for  the  purpose  of  managing  the  busi- 
ness of  the  bankrupt,  and  receiving  monies  due  to  him, 
but  which  money  so  received  by  WiUiams  he  never  paid 
over  to  the  Defendant.  There  was  no  proof,  nor  in- 
deed any  suggestion,  that  the  Defendant  had  been  guilty 
of  negligence  in  selecting  WiUiams  as  his  agent  for  that 
purpose.  On  this  state  of  facts  the  question  is,  whether 
an  action  for  money  had  and  received  is  maintainable 
against  the  Defendant,  and  we  are  of  opinion  that 
under  the  circumstances  of  this  case  such  action  is  not 
maintainable. 

On  the  part  of  the  Plaintiff  it  is  contended,  that  the 
situation  and  character  of  the  provisional  assignee  is  the 
same  as  that  of  the  sheriff  under  a  writ  of  execution, 
who  is  answerable  civilitet*y  as  well  for  all  monies  re- 
ceived as  all  acts  done  by  his  bailiffs  or  servants,  upon 
the  principle  " respondeat' superior'*  On  the  part  of  the 
Defendant  it  is  argued,  that  he  is  strictly  and  properly 
a  trustee ;  and  as  such  trustee,  if  liable  at  all  to  an  action 
at  law,  he  is  only  liable  where  the  money  actually  comes 

(a)  zx  Fes.  377.  (c)  't  Gfyn  Cff  /.  114. 

(^)  iMont.%49. 

to 
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to  his  bandsy  or  fiuls  in  coming  to  his  hands  by  his  own        1882. 
n^ect  or  default 

The  office  of  temporary  or  provisional  assignee  did 
not  exist  before  the  5  Ann.  c.  22.  By  that  statute  the 
creditors  were,  for  the  first  time,  empowered  to  elect  the 
assignees,  who  before  were  appointed  by  the  commis* 
sioners,  but  as  such  choice  could  not  take  place  without 
some  delay,  and  as  in  certain  cases,  the  immediate 
appdntment  of  an  assignee  was  absolutely  necessary  for 
the  presenration  of  the  property,  it  was  enacted  by  the 
fifth  section  in  the  terms  which  have  been  since  nearly 
followed  in  all  the  subsequent  acts,  <<  that  it  should  be 
lawful  for  the  commissioners,  for  the  better  preserving 
or  secoring  the  bankrupt's  estate,  immediately  to  ap- 
point or  make  one  or  more  assignee  or  assignees  of  the 
estate,  or  any  part  thereof^  which  assignee  might  be 
removed  or  displaced  at  the  meeting  of  the  creditors,  if 
the  major  part  should  so  think  fit."  The  object,  there- 
fcre,  of  the  appointment  would  be  defeated,  unless  the 
provisional  assignee  takes  the  whole  legal  interest  in 
the  property  assigned  to  him  as  fully  and  efiectually  ta 
all  intents  and  purposes  as  the  assignees  afterwards 
chosen  by  the  creditors  take  the  same,  and  accordingly 
the  provisional  assignment  transfers  such  property  to 
him  in  the  largest  and  most  comprehensive  terms.  In 
fact,  the  general  assignees  take  by  assignment  from  the 
provisional  assignee  the  very  same  property  which  had 
been  conveyed  to  him,  and  upon  the  same  precise  trusts 
as  those  under  which  he  took,  except,  that  there  ii 
added  in  the  assignment  to  the  provisional  assignee, 
that  the  transfer  is  made  in  trust  for  the  immediate  pre- 
servation of  the  bankrupt's  property. 

That  the  provisional  assignee  is  therefore  a  trustee^ 
in  the  same  sense  and  to  the  same  extent  as  the  general 
assignee,  appears  undeniable.  The  question  therefore 
arises  as  to  the  extent  of  his  liability  as  such  trustee : 

H  2  for 


100  CASES  IN  TRINITY  TERM  and  VACATION 

I8S2.  for,  admitting  for  the  purpose  of  argument,  that  the 
Plaintifis  are  not  driven  to  their  remedy  in  equity  as 
against  a  trustee  who  has  been  guilty  of  a  breach  of 
trust,  but  that  they  may  have  recourse  to  the  action  for 
money  had  and  received,  still  it  must  be  conceded,  that 
whatever  would  have  formed  an  answer  to  a  bill  in 
equity,  will  also  be  a  defence  against  the  present  action ; 
so  that  the  enquiry  is,  whether  the  Defendant  has  been 
guilty  of  such  negligence  or  default  in  allowing  Williams 
to  receive  the  money  that  was  collected,  as  that  he  shall 
be  subject  to  the  same  liability  as  if  he  had  actually 
received  the  money  himself.  There  seems  no  reason- 
able ground  for  contending,  that  the  provisional  as- 
signee is  liable  to  a  greater  degree  of  responsibility  than 
the  general  assignee  who  is  chosen  by  the  creditors. 
The  provisional  assignee  is  appointed  by  the  authority 
of  the  commissioners,  and  in  the  present  case,  according 
to  the  general  course  observed  in  practice,  was  one  of 
the  messengers  under  the  great  seal,  attached  to  the 
list  of  commissioners  to  whom  this  commission  was 
directed.  He  was  a  person  known  by  the  commis- 
sioners at  the  time  of  his  appointment  to  be  unable  to 
attend  personally  the  execution  of  the  duties  of  his 
office  in  Northamptonshire^  by  reason  of  the  conflicting 
duties  of  his  office  of  messenger  in  London.  He  may 
be  and  frequently  is,  made  provisional  assignee  under 
different  commissions  running  at  the  same  time;  in 
which  case,  it  would  be  impossible  for  him  to  execute 
the  duties  personally  under  all  the  commissions.  It 
must  be  presumed,  therefore,  that  it  was  well  known  on 
the  part  of  the  commissioners,  from  whom  his  trust  was 
derived,  that  he  should  have  power  to  execute  such 
part  of  his  duties  as  could  not  be  personally  executed 
by  himself,  by  an  agent  properly  and  discreetly  chosen. 
Under  these  circumstances  the  present  question  arises, 
whether  the  provisional  assignee  is  to  be  answerable  for 

all 
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all  sums  received  and  all  acts  done  by  such  agent,  as  if  1832. 
he  were  a  guarantee ;  or  is  he  only  to  be  answerable, 
where  he  has  been  guilty  of  a  default  in  the  appoint- 
ment and  choice  of  such  agent  ?  It  has  been  argued, 
that  the  case  resembles  that  of  a  sheriff,  who  undoubt- 
edly  would  be  liable  to  the  Plaintiff  in  any  action,  for 
money  levied  and  received  by  his  bailiff  although  not 
paid  over  to  himself.  In  the  first  place,  the  sheriff  is 
no  trustee,  having  no  interest  in  the  goods  seized  and 
sold.  He  is  a  public  officer  upon  whom  the  law  casts 
the  ministerial  duty  of  seizing  and  selling  under  the 
king^s  writ.  There  may  well,  therefore,  be  one  scale  of 
responsibility  attached  to  the  breach  of  trust  in  the 
trustee,  and  another  to  the  breach  of  an  express  com- 
mand made  by  the  law  to  a  ministerial  officer.  Again, 
from  the  necessity  of  the  case,  and  for  the  security  of 
the  king's  subjects,  the  rule  respondeat  superior  has  been 
laid  down  from  the  earliest  times  in  the  case  of  sheriffs 
over  whose  appointment  the  public  have  no  control; 
and  in  consequence  of  that  known  rule  of  law,  the 
practice  has  prevailed  from  early  times  that  the  deputies 
and  bailiffi  of  the  sheriffs  give  security  to  him  against 
their  wrongful  acts  done  in  the  execution  of  warrants 
granted  by  hinu  It  would  be  unreasonable,  therefore, 
to  apply  such  rule  to  the  present  case,  which  comes 
under  the  description  of  the  nonperformance  of  a  trust 
by  a  trustee  appointed  for  a  particular  purpose,  namely, 
the  trust  of  paying  over  to  the  assignees  all  the  monies 
received  by  the  Defendant.  The  real  question  appears 
tons  to  be,  whether,  if  a  bill  had  been  filed  by  the  gene- 
ral assignees  against  the  provisional  assignee,  he  would 
have  been  held  liable  for  the  money  so  received  and  not 
paid  over  by  his  agent.  The  case  in  the  matter  of 
The  Earl  of  Lichfield  {a)  would  seem  at  first  to  bear 

(a)  I  Atk.  87. 

H  3  against 
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18S2.  against  the  present  Defendant.  He  had  entrusted  the 
clerk  to  the  commission  to  receive  and  to  pay  some  of 
the  effects  and  debts  of  the  bankrupt*  No  fraud  ap* 
CvTTES,  peared  in  the  assignee,  but  the  clerk  afterwards  failing, 
the  question  was,  whether  the  assignee  should  make  up 
the  deficiency.  Lord  Hardwicke  held  the  assignee  liable 
upon  the  general  principle  of  any  other  trustee,  who,  if 
his  agent  deceives  him,  respondeat  superior  to  the  cestui 
que  trusts.  But  he  afterwards  adds  as  the  ground  of  his 
judgment,  that  the  assignee  employed  the  clerk  to  the 
commission,  '^  a  person  of  very  little  credit,"  to  pay  the 
dividends;  and,  again,  that  **  he  did  not  consult  with 
the  body  of  the  creditors,  who  are  his  cestui  que  trusts^ 
in  the  appointment  of  this  agent.''  So  that  it  is  dear 
that  his  judgment  proceeds  on  a  want  of  proper  care  in 
the  assignee,  in  appointing  the  particular  agent.  On 
the  other  hand,  the  case  of  Knight  v.  Lord  Plymouth  (a) 
is  strongly  in  favour  of  the  Defendant  In  that  case 
the  receiver  under  the  Court  of  Chancery,  who  thought 
it  not  safe  to  remit  to  London  the  specie  collected  by 
him,  and  therefore  paid  it  in  to  a  tradesman  at  fVor^ 
cester^  then  in  good  credit,  from  whom  he  took  bills  of 
exchange  payable  on  persons  in  London^  was  held  to 
be  not  responsible  for  the  amount,  by  reason  of  the 
failure  of  such  tradesman :  the  Chancellor  saying,  it  was 
a  loss  not  owing  to  any  default  of  his,  but  was  a  neces- 
sary precaution  on  bis  part  to  remit  by  bills  rather  than 
in  specie :  but  at  the  same  time  saying,  if  the  money 
had  been  lost  by  his  wilful  default,  he  should  have  been 
obliged  to  answer  the  loss.  And,  again,  in  Ex  parte 
Belchier  (6),  Lord  Hardwicke  goes  much  more  fully  into 
the  principle  by  which  the  question  of  the  assignee's 
liability  is  to  be  governed.     That  was  a  case  where  the 

(a)  3  Atk.  480.  (b)  AmbL  ai8. 

assignee. 
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assignee,  after  employing  a  broker  to  sell  tobacco  the       18S2. 

property  of  the  bankrupt,  allowed  the  money  to  remain 

in  his  hands  ten  days,  when  he  died  insolvent.    Lord 

Hardwicke  said,  **  If  the  assignee  is  chargeable  in  that 

case,  no  man  in  his  senses  would  act  as  assignee  under 

commissions  of  bankrupt.     This  Court  has  laid  down  a 

rule  with  regard  to  the  transactions  of  assignees,  and 

more  so  of  trustees,  so  as  not  to  strike  a  terror  into 

mankind  acting  for  the  benefit  of  others,  and  not  for 

their  own.     C!ourts  of  law  and  equity  too,  are  more 

strict  as  to  executors  and  administrators;  but  where 

trustees  act  by  other  hands,  either  from  necessity,  or 

conformably  to  the  common  usage  of  mankind,  tliey  are 

not  answerable  for  losses."     In  another  part  of  the 

judgment  he  adds,  *^  the  assignee  in  this  case  acts  as 

prudently  for  the  trust  as  for  himself,  and  according  to 

the  usage  of  business."     This  case,  it  is  to  be  observed, 

came  before  Lord  Hardwicke  in    1754,  nearly  twenty 

years  after  that  of  The  Earl  of  Lichfield.     The  same 

doctrine  is  laid  down  in  Adams  v.  Claxton  (a),  where 

the  agent  of  a  trustee,  appointed  under  an  assignment 

for  the  benefit  of  creditors,  having  paid  the  money  which 

he  had  collected  into  Nightengal^s  bank,  and  the  bank 

having  fiiiled,  the  trustee  was  held  not  to  be  liable  for 

its  fidlure. 

Inasmuch,  therefore,  as  the  provisional  assignee  had 
the  power,  both  from  the  necessity  of  the  case,  and 
also  from  the  ordinary  course  of  business  observed  on 
similar  occasions,  to  execute  this  part  of  his  duty  by 
means  of  an  agent,  and  as  there  is  the  entire  absence 
of  firaud  on  the  part  of  the  Defendant,  and  no  proof 
of  negligence  in  choosing  an  insufficient  or  dishonest 
person  as  bis  agent,  we  hold,  upon  the  authority  of  the 

(a)  6f>/.jun.  %%6. 
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cases  above  referred  to,  that  he  is  not  to  be  charged 
with  the  money  received  by  Williams  and  not  paid  over 
to  the  Defendant,  in  an  action  for  money  had  and  re- 
ceived by  him  to  the  use  of  the  Plaintiff. 

Rule  dbcharged. 


JuM  15. 

A  judge  at 
chambers  hat 
authority  to 
order  costs. 


Doe  dera.  Prescott  t;.  Roe. 

HTHE  judgment  and  execution  in  this  case  had  been 
set  aside  by  a  judge  at  chambers  in  vacation,  and 
the  plaintiff  at  the  same  time  was  ordered  to  pay  the 
defendant  his  costs.     In  Easter  term  last. 


Jones  Seijt.  obtained  a  rule  nisi  to  set  this  order 
aside,  quatenus  the  costs,  on  the  ground  that  a  judge  at 
chambers  had  not  authority  to  order  costs ;  for  which 
position  he  cited  Read  v.  Ijee.  (a) 

JVilde  Serjt.  shewed  cau^.  Although  the  decision  in 
Mead  v.  Lee  is  adverse  to  the  authority  of  a  judge  at 
chambers  in  the  matter  of  costs,  the  language  of  the 
court  is  in  favour  of  such  a  jurisdiction.  Lord  Ten" 
terden  points  out  the  benefit  resulting  to  parties  in  the 
way  of  expedition  and  economy,  from  the  summary 
tribunal  of  a  single  judge ;  but  that  tribunal  will  be 
unavailing  for  either  purpose,  if  the  suitor  be  compelled 
either  to  renounce  his  costs,  or  to  apply  for  them  to 
the  superior  court 

Jones.  By  a  recent  act  of  parliament,  a  single  judge 
sittmg  apart  in  term  time^  is  authorised  to  make  rules  of 


{a)  %B.  ^AJoL  4li' 
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the  same  force  as  the  whole  court  in  banc ;  but  that  act       1832. 
would  have  been  unnecessary,  if  a  single  judge  had  the 
power  before,  either  in  term  or  vacation.     There  is, 
however,  no  trace  of  the  origin  or  recognition  of  any 
such  power. 

Ctar.  adv.  vulL 

TiKDAL  C.  J.  The  question  raised  upon  this  ap- 
plication is,  whether  a  judge  at  chambers  has  authority 
to  make  an  order  for  the  payment  of  costs  by  the  party 
against  whom  he  decides  on  a  point  brought  before  him 
on  summons. 

The  authority  of  a  judge  at  chambers  to  make  orders 
in  the  various  cases  which  are  brought  before  him,  is, 
when  considered  upon  principle,  the  authority  of  the 
court  itself;  for  no  order  which  is  made  can  be  enforced 
by  attachment,  until  it  has  been  first  made  a  rule  of  the 
court;  and  the  party  who  disputes  the  propriety  of  the 
order,  has  the  opportunity,  as  in  the  present  instance, 
to  question  its  validity  by  application  to  the  court.    On 
any  other"*  principle  it  is  difficult  to  account  for  the 
validity  of  many  acts  done  by  a  single  judge  at  cham- 
bers, such  as  setting  aside  irregular  judgments  signed 
in  vacation,  which  judgments  are  to  be  considered  on 
principle  the  acts  of  the  whole  court ;  discharging  per- 
sons under  writs  of  execution  improperly  taken  out,  and 
the  like.     And  considered  as  resting  on  this  principle, 
we  see  no  reason  why  a  single  judge  should  not  make 
the  payment  of  costs  a  part  of  his  order;  because,  until 
SQch  order  is  made  a  rule  of  the  court,  where  the  party 
called  upon  has  the  opportunity   to   contest  it,   it  is 
altogether   inoperative.     It  would  certainly  impose   a 
great  hardship  in  many  cases  upon  suitors,  if  no  such 
powers  existed.    Costs  are,  in  many  cases,  so  important 
a  consideration  with  the  poorer  suitor,  that  if  he  could 

not 
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1832.        not  obtain  them  at  chambers,  he  would  make  his  appli- 

1,     '   ~       cation  to  the  court,  and  to  the  court  alone,  at  a  much 
Dob  dem.  ^ 

PREKxyiT     greater  expense. 

V*  li^   therefore^   he   was   improperly  arrested,   or   his 

goods  taken  in  execution  at  the  commencement  of  the 
long  vacation,  the  defendant  would  be  placed  in  the 
alternative  either  of  applying  to  a  judge  at  Chambers, 
subject  to  the  loss  of  his  costs,  or  of  remaining  in 
prison,  or  being  deprived  of  his  goods  until  the  next 
term,  when  he  might  apply  to  the  full  court.  The 
want  of  such  power  in  any  case  to  award  costs,  would 
probably  have  the  effect  of  driving  parties  to  apply  to 
that  forum  which  had  authority  to  grant  them,  and  thus 
operate  to  prevent  the  frequency  of  application  to  cham- 
bers, where  so  much  of  the  ordinary  practice  in  a  suit 
is  conducted  with  equal  despatch  and  with  much  less 
expense.  We  think,  therefore,  the  judge  at  chambers 
has  the  power  to  direct  payment  of  costs  on  the  same 
principle  that  he  has  to  exercise  any  other  authority  in 
the  progress  of  a  cause ;  but  at  the  same  time,  it  is 
obviously  one  which  ought  to  be  exercised  with  care 
and  discretion. 

The  present  rule,  therefore,  must  be  discharged. 

Rule  discharged  accordingly. 
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Bevan  and  Another,  Assignees  of  A.  Nunn,  a 
Bankrupt,  v.  B.  Nunn  and  Another. 

'pROVER.  The  jury  found  that  the  goods  had  been  Under  6  G.  4. 
delivered  by  the  bankrupt  to  the  Defendant  in  sa-  ^^  ^  1^^" 
tisfactioQ  of  a  bondjide  debt,  but  voluntarily,  and  in  in  satit&ction 
oontempladon  of  bankruptcy ;  and  that  Such  delivery  ^  himdjidt 
took  place  four  months  before  the  commission  was  issued  voluntarily, 
against  him.  «ul  in  con- 

A  verdict  was  taken  for  the  Plaintiflfe,  with  leave  for  J^^]„lj^"  ^^ 
the  Defendants  to  enter  a  nonsuit,  if  the  Court  should  an  act  of 

be  of  opinion  that  they  were  protected  by  sect  81.  of  ban*"^ptcy, 

and  not  pro- 
6  G.4.  c.  16.,  which  enacts,  **  that  all  conveyances  by,  tected  by  the 

and  all  contracts  and  other  dealings  and  transactions  by  eighty-first 
aDd  with  any  bankrupt  bon&Jlde  made  and  entered  into  ;;^r^"'^'' 
more  than  two  calendar  months  before  the  date  and  than  two 

issninir  of  the  commission  against  him,  and  all  execu-  °">°^^»  j>cfore 

,  a  commiMion 

tions  and  attachments  against  the  lands  and  tenements,  iaguei. 

or  goods  and  chattels  of  such  bankrupt,  bondjide  exe* 
cuted  or  levied  more  than  two  calendar  months  before 
the  issuing  of  such  commission,  shall  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  him  committed ; 
provided  the  person  or  persons  so  dealing  with  such 
bankrupt,  or  at  whose  suit  or  on  whose  account  such 
executioner  attachment  shall  have  issued,  had  not  at  the 
time  of  such  conveyance,  contract,  dealing,  or  transac- 
tion, or  at  the  time  of  executing  or  levying  such  execu- 
tion or  attachment,  notice  of  any  prior  act  of  bankruptcy 
by  him  committed ;  provided  also,  that  where  a  com- 
mission has  been  superseded,  if  any  other  commission 
shall  issue  against  any  person  or  persons  comprised  in 
such  first  commission  within  two  calendar  months  next 
after  it  shall  have  been  superseded,  no  such  conveyance, 

contract. 
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Bevan 

NUNN. 


contract,  dealing  or  transaction,  execution  or  attach- 
ment i^all  be  valid,  unless  made,  entered  into,  executed, 
or  levied  more  than  two  calendar  months  before  the 
issuing  the  first  commission." 


Spankie  Seijt  having  accordingly  obtained  a  rule  nisi 
for  entering  a  nonsuit, 

JVilde  Serjt.  shewed  cause.  The  eighty-first  section 
of  6  G.  4.  c.  16.  was  framed  to  protect  transactions  which 
could  be  avoided  only  by  preceding  acts  of  bankruptcy ; 
and  not  an  act  fraudulent,  or  an  act  of  bankruptcy  in 
itself.  Such  acts  have  never  been  protected  on  the 
ground  that  they  took  place  two  months  before  the 
commission.  In  Ptdling  v.  Tucker  {a)  the  transaction 
was  two  years  before  the  commission.  In  Poland  v. 
Glynn\b)  the  dates  are  not  given,  but  the  transaction 
must  have  been  more  than  two  months  before  the  com- 
mission. In  Tucker  v.  Barrcno  (c),  where  it  seems  Lord 
Tenterden  thought  the  conveyance  was  protected,  the 
question  arose  only  incidentally  at  Nisi  PriiiSy  and  was 
never  argued.  If  the  Defendants  be  protected  by  this 
section,  fraudulent  preference  will  be  no  longer  a  head  of 
bankrupt  law.  But  the  eighty-first  section  was  meant 
only  to  prevent  the  effect  of  a  relation  to  the  act  of  bank- 
ruptcy, where  that  relation  is  likely  to  work  injustice ;  not» 
to  render  nugatory  the  effect  of  section  3.  The  words 
of  sect.  81.  too,  are,  "  conveyances,  contracts,  and  deal- 
ings bonajide  made  and  entered  into,"  which  cannot  be 
applied  to  a  transfer  tending  to  defeat  the  whole  operation 
of  the  bankrupt  laws.  And  the  eighty-second  section 
expressly  excepts  every  payment  "  being  a  fraudulent 
preference  of  a  creditor." 


{p)  4  Bingb,  %%  n,     a  D,  ^ 


(f)  jM.^M.isj.    3  Carr. 
bf  P.  85. 

Spankie, 
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Spankie.  The  preference  does  not  in  itself  afiect  the! 
lon&^es  of  the  transaction,  and  is  only  unlawful  as 
tending  to  defeat  the  equal  distribution  of  property. 
But  the  legislature  in  this  act  meant  to  distinguish  be- 
tween preferences  which  were  malajide^  and  fraudulent 
at  common  law,  and  preferences  honest  in  themselves. 
Sect.  2.  enumerates  what  persons  shall  be  deemed  traders 
liable  to  become  bankrupt  And  the  acts  of  bankruptcy 
enumerated  in  sect.  3.  are,  **  That  if  any  such  trader  shall 
depart  thb  realm,  or  being  out  of  this  realm  shall  re- 
main abroad,  or  depart  from  his  dwelling-house,  or 
otherwise  absent  himself  or  begin  to  keep  his  house,  or 
saffer  himself  to  be  arrested  for  any  debt  not  due,  or 
yield  himself  to  prison,  or  suffer  himself  to  be  outlawed, 
or  procure  himself  to  be  arrested,  or  his  goods,  money, 
or  chattels  to  be  attached,  sequestered,  or  taken  in  exe- 
cution, or  make  or  cause  to  be  made,  either  within  this 
realm  or  elsewhere,  any  fraudulent  grant  or  conveyance 
of  any  of  his  lands,  tenements,  goods  or  chattels,  or 
make  or  cause  to  be  made  any  fraudulent  surrender  of 
any  of  his  copyhold  lands  or  tenements,  or  make  or 
cause  to  be  made  any  fraudulent  gifl,  delivery,  or  trans- 
fer of  any  of  his  goods  or  chattels ;  every  such  trader 
doing,  suffering,  procuring,  executing,  permitting^  mak- 
ings or  causing  to  be  made  any  of  the  acts,  deeds,  or 
matters  aforesaid,  with  intent  to  defeat  or  delay  his  cre- 
ditors, shall  be  deemed  to  have  thereby  committed  an 
act  of  bankruptcy."  It  is  the  necessary  character  of 
those  acts  that  they  are  fraudulent  and  bad  in  them- 
selves. The  meaning  of  bona  Jide  is,  on  good  const' 
deration ;  and  that  is  a  question  for  the  jury.  lAlder^ 
son  J.  Would  a  conveyance  of  all  the  trader's  property 
on  good  consideration,  two  months  before  the  act  of 
bankruptcy,  be  valid  ?]  That  is  an  excepted  case ;  for, 
by  conveying  all  his  property,  the  party  must  cease  to 

be 
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1882.  be  a  trader.  In  all  other  cases,  the  parties  have^  under 
tills  statute,  the  same  rights  as  at  common  law,  provided 
the  two  months  have  elapsed.  The  apparent  incon- 
sistency between  the  eighty-first  section  and  the  eigh^- 
second  is  reconciled  by  the  observations  of  Lord  TVn- 
terden  in  Tucker  v.  Barrow.  As  the  eighty-first  section 
protects  payments  which  were  not  protected  before,  and 
tending,  like  bond  Jlde  transfers,  to  defeat  equal  dis- 
tribution, there  is  reason  to  infer  that  such  transfers 
were  considered  in  pari  materid^  and  that  the  legislature 
meant  to  uphold  them. 

Ctar.  adv.  vtdi. 

TiNDAL  C.  J.  In  this  case  it  was  found  by  the  jury, 
that  the  goods  were  delivered  by  the  trader  to  the  De- 
fendants in  satisfaction  of  a  bond  fde  debt,  voluntarily, 
and  in  contemplation  of  bankruptcy,  and  that  such  de- 
livery took  place  four  months  before  the  commission  of 
bankruptcy  was  issued  ;  and  upon  this  finding  the  ques- 
tion has  arisen  and  has  been  argued  before  us,  whether 
such  delivery  is  protected  under  the  eighty-first  section 
of  the  late  bankrupt  act,  as  being  ^'  a  transaction  horA 

Jide  made  and  entered  into  more  than  two  calendar 
months  before  the  date  and  issuing  of  the  commission/' 
In  support  of  the  affirmative  of  this  proposition,  it  is 
urged  on  behalf  of  the  Defendants,  that  by  the  very 
words  of  that  section,  the  only  enquiry  pointed  out  is^ 
whether  the  transaction  is  bon&Jidej  the*  proper  meaning 
of  which  is  contended  to  be  bond  Jide  at  common  law, 
independent  of  the  statute  of  bankruptcy;  that  the 
eighty-first  section  is  altogether  silent  on  the  subject  of 

fraudulent  preference^  whereas  in  the  eighty-second  there 
is  an  express  exception  made  of  every  payment,  *^  being 
a  fraudulent  preference  of  a  creditor,"  so  that  the  statute 
itself  points  out  the  distinction  by  employing  the  term 
where  it  was  intended  to  be  applied ;  and,  lastly,  that 

upon 
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upon  the  authority  of  a  case  of  Tucker  and  Another^  As*' 
signeesj  Sfc.  v.  Barrmo  (a),  before  Lord  Tenterden  C.  J., 
it  is  stated  to  have  been  held,  that  the  doctrine  of  fraudur 
lent  preference  only  applies  to  cases  within  two  months 
before  the  commission. 

We  think,  however,  upon  a  more  fiill  consideration 
of  the  bankrupt  statute,  that  the  transaction  in  question 
amounts  to  an  act  of  bankruptcy  in  itself  and  that,  on 
that  account,  it  is  not  protected  by  the  eighty-first  section 
of  the  statute. 

By  the  third  section,  the  making  any  fraudulent  gift, 
delivery,  or  transfer  of  any  part  of  a  trader^s  goods  or 
chattels,  with  intent  to  defeat  or  delay  creditors,  is,  for 
the  first  time,  declared  to  be  an  act  of  bankruptcy ;  such 
fraudulent  transfer  of  a  part  of  his  goods  not  being  at- 
tended with  the  consequaice  of  bankruptcy  under  the 
former  statutes,  unless  it  was  a  grant  or  conveyance  by 
deed.  When,  therefore,  the  present  statute  makes  the 
▼ery  transaction  in  question  a  substantive  act  of  bank- 
mptcy,  we  think  it  cannot  be  a  just  interpretation  of  the 
eighty-first  section  to  hold,  that  the  efiect  and  conse* 
quence  of  this  very  act  of  bankruptcy  should  itself  be 
made  valid,  and  protected  by  that  clause. 

If  an  interval  of  two  months  is  held  to  be  a  protection 
of  this  act  of  bankruptcy,  no  reason  can  be  assigned 
why  the  same  rule  of  constructicm  should  not  extend  to 
a  fi*audulent  conveyance  of  goods  by  deed,  where  such 
conveyance  is  made  in  satisfaction  of  a  hcn&Jide  debt; 
for  such  firaudulent  conveyance  is  made  an  act  of  bank- 
ruptcy under  the  very  same  third  section.  The  last- 
mentioned  act  of  bankruptcy,  however,  it  must  be 
admitted,  is  one  which  has  no  such  limitation  as  to 
time. 

Again,  the  object  of  the  eighty-first  section  is  to  pro- 

(a)  I  Moody  QT  Af»  137* 

tect 
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]8d2.  tect  honajide  transactions  against  the  effect  of  prior 
secret  acts  of  bankruptcy  by  relation.  The  clause, 
therefore,  does  not  apply  to  any  case,  unless  where  a 
former  act  of  bankruptcy  is  assumed  to  have  been  com- 
mitted. But  the  case  of  a  fraudulent  preference  in  con- 
templation  of  bankruptcy  does,  ex  vi  termini^  exclude 
the  existence  of  any  former  act  of  bankruptcy.  It  would 
follow,  therefore,  that  such  act  of  fraudulent  preference 
was  never  within  the  contemplation  or  scope  of  the 
eighty-first  section,  inasmuch  as  the  proviso,  at  the  end 
of  that  section,  that  the  party  had  no  notice  of  any 
prior  act  of  bankruptcy,  cannot  by  possibility  apply 
to  it. 

It  is  further  insisted  by  the  defendants,  that  in  the 
eighty-second  section,  all  payments  made  by  the  bank- 
rupt to  any  creditors  before  the  date  and  suing  forth  of 
the  commission,  are  made  valid,  with  the  express  pro- 
viso that  such  payment  is  not  v^frauduLent  preference  of 
the  creditor ;  and  that  as  such  proviso  is  not  to  be 
found  in  the  eighty-first  section,  it  is  to  be  inferred  timt 
the  present  transaction  is  rendered  valid  by  that  section. 
But  the  answer  to  such  inference  appears  to  be  this, 
that,  as  the  payment  of  a  debt  to  a  creditor  by  way  of 
preference,  is  not  made  an  act  of  bankruptcy  in  itself 
it  became  necessary  to  insert  those  words  in  the  eighty* 
second  section,  otherwise  such  payment  would  have 
been  made  good  under  that  clause;  but  that,  as  the 
delivery  of  any  goods  or  chattels,  by  way  of  fraudulent 
preference  to  a  creditor  is  made  an  act  of  bankruptcy, 
there  was  no  danger  that  such  delivery  should  be  made 
valid  by  the  eighty-first  section ;  and  therefore  it  is 
that  the  words  are  omitted  in  that  section. 

Upon  the  whole,  it  appears  to  us,  that  to  adopt  the 
construction  contended  for  by  the  defendants,  would  be 
to  enable  the  trader  to  defeat  the  whole  object  of  the 
bankrupt  laws,  by  first  making  a  secret  delivery  of  secu- 
rities 
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rides  or  other  chattels  to  .the  largest  possible  amount 
in  stttistaction  of  a  bon&Jide  debt  due  to  a  &voured 
creditor,  and  then  by  contriving  to  prevent  the  issuing  of 
a  commission  of  bankruptcy,  for  any  period,  however 
short,  above  two  calendar  months  from  such  fraudulent 
delivery. 

This,  as  it  appears  to  us,  would  equally  violate  the 
letter  and  the  intention  of  the  bankrupt  statute. 

We  therefore  think  the  rule  for  entering  a  non-suit, 
should  be  discharged. 

Rule  discharged. 


1852. 


Beyan 

NUNK. 


Newland  v.  Watkin. 


'^PHE  Defendant,  a  clergyman,  had  raised  money  by 
way  of  annuity  of  the  Plaintiff,  and  of  W.  Morris. 
To  the  Plaintiff  he  gave  a  warrant  of  attorney  to  enter 
ap  judgment  for  the  arrears  of  his  annuity,  and  in 
the  warrant  expressly  authorized  him  to  issue  a  se- 
questration. 

He  also  gave  Morris  a  warrant  of  attorney  to  enter 
op  judgment  for  arrears,  but  the  warrant  to  Morris  con- 
tained no  allusion  to  a  sequestration. 

The  Defendant  having  failed  to  pay  the  annuities,  the 
Plaintiff  first,  and  then  Morris^  entered  up  judgment 
and  issued  respectively  sequestrations  against  the  De- 
finidant's  benefices :  whereupon 


A  warrant  of 
attorney  given 
by  a  clergy- 
man, authorif- 
ing  bit  cre- 
ditor to  itsoe 
atequeitnitioDf 
u  voidimder 
Z3  Blm*  €•  so. 


Wilde  Seijt,  on  the  part  of  Morris,  obtained  a  rule 
I2MI  toset  aside  the  Plaintiff's  warrant  of  attorney,  judg- 
ment, and  sequestration,  on  the  ground  that  his  warrant 
of  attorney  containing  an  express  authority  to  issue  a 
sequestration  was  a  charge  on  the  benefices,  and  there- 

VoL.  IX.  I  fore 
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fore  void  under  IS  Eltz.  c.  20.  5. 1.,  which  enacts,  *^  that 
all  chargings  of  sudi  benefices  with  cure  with  any  pen- 
sion, or  with  any  profit  out  of  the  same  to  be  yielded 
or  taken,  hereafter  to  be  made,  other  than  rents  to 
be  reserved  upon  leases  hereafter  to  be  made  accord- 
ing to  the  meaning  of  this  act,  shall  be  utterly  void/^ 
And  he  referred  to  Shcem  v.  Priichard{a\  Flight  v. 
Salter  (5),  Gibbons  v.  Hooper  (c),  and  Doe  dem.  Mileh" 
inson  v.  Carter,  {d) 

Taddy  Seijt.  shewed  cause*  Both  parties  are  in  the 
same  situadon,  and  the  Court  will  not  interpose  in  favour 
of  one.  The  Plaintiff's  warrant  of  attorney  is  a  mere 
security  for  a  debt ;  a  mode  of  shortening  process  of 
law,  and  not  a  charging  of  the  Defendant's  benefice  with 
any  pension  within  the  meaning  of  the  statute.  In 
Flight  v.  Salter^  the  warrant  of  attorney  authorized  the 
party  to  proceed  immediately  to  sequestration  before 
any  arrears  of  the  annuity  were  due,  and  the  Court  re- 
lied on  Doe  dem.  Mitchinson  v.  Carter^  where  it  was  ex* 
pressly  found  that  the  warrant  of  attorney  was  given  in 
fraud  of  a  covenant  not  to  assign  a  lease.  A  debt  is  not 
a  profit  within  the  meaning  of  the  statute ;  and,  at  all 
events,  this  application  can  only  be  made  by  the  De- 
fendant, and  not  by  a  stranger  to  the  judgment 

Wilde.  Morrisj  although  not  a  party,  has  a  sufficient 
interest  to  entide  him  to  apply  for  the  removal  of  a 
judgment  which  impedes  his  own  execution.  Saunders  v. 
Hardifige.  (e)  And  the  Plaindff's  warrant  of  attorney, 
expressly  pointing  at  the  proceeding  by  sequestration, 
is  a  charge  on  the  benefice  within  the  meaning  of  the 
statute. 


{a)  ioB.^C.%41' 
(b)  iB.tt  Aid.  673. 
\e)  %B.l5  AM.  734. 


{d)  ZT.R.S7.300. 
(c)  5  T.  R.  9. 


After 
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After  taking  time  to  consider^  18S2. 

Newlamd 
Tbe  Court  pronounced  a  rule,  that  Neidand  should  v. 

DO  further  enforce  his  writ  of  sequestration,  but  that  he      Watkin. 

shoold  not  be  subject  to  an  action  of  trespass. 

Rule  absolute  accordingly. 


Fox  V.  Clipton  and  Others. 

I7OR  the  facts  of  this  case  see  antCy  vol.  6.  p.  776.  The  See  antcf 

cause  having  gone  down  to  a  second  trial,  pursuant  ^*  ^*  P*  77^ 
to  tbe  decision  of  the  Court  there  reported,  the  Plain- 
tiffin  in  addition  to  the  evidence  on  which  they  had 
relied  at  the  first  trial,  put  in  certain  resolutions  pur- 
porting to  have  been  come  to  *^  at  a  meeting  of  the  pro- 
prietors of  tbe  Imperial  Distillery  Compai\y,  held  at  the 
City  of  London  Tavern^  the  18th  of  March  1825, 
&.  B.  M.  Barrett^  Esq.  M.  P.  in  the  chair."  By  these 
resolutions,  after  setting  forth  the  utility  of  the  under- 
taking it  was  resolved  that  a  company  should  then  be 
formed  under  the  denomination  of  the  Imperial  Dis- 
tillery Company;  that  the  capital  should  be  600,0002. 
in  12,000  shares  of  50/.  each,  which  the  directors 
should  distribute  as  they  might  think  fit;  that  the  com- 
pany should  be  governed  by  twelve  directors,  who  were 
therein,  as  well  as  the  chairman,  auditors,  treasurers, 
en^neer,  counsel,  solicitors,  and  secretary,  named  and 
appointed;  that  the  directors  should  have  power  to 
take  or  purchase  premises;  and  meet  once  a  week  or 
oftener,  for  the  dispatch  of  business,  the  first  meeting  to 
be  summoned  for  the  next  day. 

It  did  not  appear  that  the  Defendants  were  present 
when  these  resolutions  were  entered  into. 

I  2  Lane^ 


i 
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1882.  ^  L/me^  the  secretary  to  the  company,  who  upon  the 
first  trial  had  stated  that  a  conversation,  in  which  he 
had  assured  the  Plaintiff  of  the  solvency  of  the  com- 
pany, took  place  prevtoasly  to  the  contract  which  had 
been  entered  into  with  the  Plaintiff,  upon  the  second 
trial  deposed  that  the  conversation  did  not  take  place 
till  after  that  contract.  It  was  also  proved  that  the  scrip 
of  the  company  was  sold  openly  in  the  market  by  Mr. 
Wetlenhallf  a  broker,  and  that  persons  producing  that 
scrip  and  paying  the  instalments  due,  were,  without 
further  enquiry,  permitted  to  sign  the  company's  deed 
as  partners.  In  other  respects  the  evidence  was  in  sub- 
stance'the  same  as  upon  the  former  trial,  and,  notwith- 
standing the  direction  of  Tindal  C  J.,  that  the  facts 
proved  did  not  constitute  the  Defendants  partners  in  the 
concern,  the  jury  again  found  a  verdict  for  the  Plaintiff; 
whereupon, 

Taddy  Seijt  last  Michaelmas  term  obtained  a  rale 
nisi  for  a  new  trial,  on  the  ground,  among  other  ob- 
jections, that  the  verdict  was  against  the  evidence,  and 
that  the  resolutions  of  the  18th  of  Marchj  and  the  con- 
versation with  Lane  ought  not  to  have  been  presented 
to  the  jury  as  against  these  Defendants. 

Wilde  and  Bompas  Serjts.  upon  shewing  cause  against 
the  rule,  argued  to  the  same  effect  as  before,  and  the 
Court,  after  hearing  counsel  in  support  of  the  rule,  took 
time  to  consider  till  this  term,'  when  judgment  was  de- 
livered as  follows,  by 

Tindal  C.  J.  This  cause  has  come  before  the  Court 
upon  a  second  application  for  a  new  trial,  and  if  the 
questions  before  the  jury  had  been  merely  questions  of 
fact,  we  should  probably  have  hesitated  much  after  two 
concurrent  verdicts  for  the  Plaintiffs,  before  we  should 

have 
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have  sent  the  cause  down  to  a  third  investigation.     For        18S2. 

although  no  precise  rule  can  be  laid  down  upon  this 

pointf  but  each  case  must  stand  upon  its  own  proper 

ground,  yet  it  would  be  only  under  very  strong  and 

well  grounded  dissatisfaction  with  the  former  verdicts, 

that  the  Court  could  be  induced  so  far  to  interfere  with 

die  proper  province  of  the  jury  on  questions  which  the 

law  has  placed  under  their  peculiar  jurisdiction  as  to 

send  a  mere  question  of  fact  to  trial  by  a  third  jury 

where  two  have  before  pronounced  the  same  opinion 

upon  it 

Bat  the  questions  in  this  case  submitted  to  the  jury, 
were  not  questions  of  mere  fact,  but  questions  in  which 
the  law  and  the  &ct  were  so  intimately  involved  and 
comUned,  together,  that  the  jury  cannot  be  said  to  have 
come  to  a  right  conclusion  upon  the  fact,  unless  they 
are  contented  to  take  the  law  upon  the  subject  from  the 
Judge  who  presides  at  the  trial.  Whether  particular 
persons  have  entered  into  a  partnership  together,  is,  in- 
deed, when  abstractedly  put,  a  question  of  mere  &ctx 
and  if  the  aflBrmative  of  such  question  turns  upon  the 
execution  or  non-execution  of  a  deed  or  agreement,  or 
upon  the  balance  of  contradictory  proof  as  to  acts  done 
by  the  parties  which  shew  them  to  be  partners,  the 
question  remains  one  of  mere  fact  throughout  the  whole 
of  the  investigation.  But  i^  instead  of  such  direct  tes- 
timony upon  a  question,  simple  enough  in  itself^  the 
evidence  of  the  partnership  consists  of  printed  or  written 
documents,  such  as  advertisements  and  resolutions;  of 
acts  done,  not  by  the  parties  themselves,  but  by  others 
who  it  is  contended  had  authority  to  bind  them ;  or  of 
deeds  executed  not  by  all,  but  some  only  of  the  parties, 
the  question  whether  these  parties  did  enter  into  a  part- 
nership or  not,  no  longer  depends  upon  the  investi- 
gation of  single  facts  upon  which  the  jury  can  ba  left  to 
their  own  discretion  and  natural  good  sense  in  order  to 

I  3  arrive 
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18S2*  arrive  at  a  just  conclusion,  but  they  must  take  from  the 
Judge,  the  legal  result  of  those  documents  and  the  legal 
consequence  of  those  various  facts,  and  be  governed  by 
his  own  opinion  upon  the  law,  where  the  facts  in  them- 
selves are  not  in  dispute. 

Now  the  two  first  questions  which  arose  on  the 
former  trials  of  this  case,  were  precisely  of  this  class  and 
description.  They  were  questions  in  which  the  whole 
difficulty  lay  in  the  application  of  the  law  to  the  facts, 
very  little  in  the  investigation  of  the  facts  themselves. 

The  facts  presented  to  the  jury  upon  these  questions, 
on  the  last  trial  were  substantially  the  same  as  those 
which  were  brought  before  them  on  the  first,  with  the 
addition  of  the  resolutions  dated  the  18th  of  March^ 
which  latter  document  appears  to  us  to  make  no  mate- 
rial alteration  in  the  PlaintiflP's  favour.  On  this  state  of 
facts  the  opinion  of  the  Court  has  been  already  declared 
upon  the  first  question,  that  no  partnership  was  created 
between  the  Defendants;  and  as  we  see  no  reason  to 
alter  the  opinion  then  deliberately  formed,  it  is  unneces* 
sary  to  repeat  the  grounds  of  it  upon  the  present  oc- 
casion. A  similar  observation  arises  upon  the  question 
secondly  submitted  to  the  jury,  both  upon  the  last  and 
the  former  trial.  The  jury  were  directed  upon  each 
occasion,  that  the  acts  given  in  evidence  by  which  the 
Defendants  were  supposed  to  have  held  themselves  out 
to  the  world  as  ostensible  partners,  were  not  such  as  in 
point  of  law  ought  to  bind  the  Defendants,  being  done 
neither  with  their  knowledge  nor  their  assent  Upon 
this  question  also,  we  forbear  on  this  occasion,  to  repeat 
the  ground  of  the  opinion  which  we  still  entertain^ 

The  third  question  which  was  left  to  the  jury  on  the 
last  trial  was  one  upon  which,  if  the  facts  were  proved^ 
they  were  bound  to  take  the  direction  of  the  Judge  as 
to  the  law. 

Upon  that  question  the  jury  were  told,  that  if  any  of 

the 
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the  Defendants  ever  had  a  right  to  become  a  share^ 
holder  in  the  concern,  and  had  parted  with  such  right 
before  the  contracts  entered  into  between  the  Pluntifis 
end  the  Defendants,  the  verdict  must  pass  for  the  De- 
fendants. And  upon  the  evidence  the  jury  were  told 
that  if  it  was  believed  that  Levi^  one  of  the  Defendants^ 
had  before  the  making  of  the  contract  on  which  the 
action  is  brought,  sold  and  parted  with  the  right  be 
once  possessed  of  becoming  a  shareholder  in  the  con- 
cern, the  action  was  at  an  end*  We  did  not  upon  a 
former  occasion  express  any  opinion  on  this  point ;  but 
it  may  be  right  to  state  upon  the  present,  with  a  view 
to  the  course  into  which  it  may  be  judged  expedient  to 
put  this  cause  either  now  or  upon  a  future  occasion, 
that  such  is  our  opinion.  It  seems  to  us  that  the  schema 
of  tbb  proposed  partnership  was  such  as  to  shew  it  was 
not  constructed  upon  the  ordinary  ground  of  a  common 
partnership  in  trade.  The  persons  who  applied  for 
shares  never  did  so  from  motives  of  mutual  confidence 
in  each  other's  stability,  skill,  or  integrity.  They  were 
i)e**fect  strangers  to  each  other;  proposing^  without 
4my  previous  communication  together,  for  the  division 
amongst  them  of  shares,  12,000  in  number.  From  the 
bare  consideration  of  the  number,  they  never  could 
expect  that  the  persons  who  ultimately  signed  the  deed, 
and  became  thereby  partners  together,  would  be  the 
same  individual  persons  who  sent  in  proposals  for  shares. 
Indeed  it  was  proved  in  evidence  that  the  scrip  was 
generally  and  publicly  sold  to  strangers.  It  was  further 
shewn  that  the  shareholders  acquiesced  in  it;  for,  when 
the  deed  was  signed,  no  question  was  asked  whether 
the  person  was  an  original  subscriber  or  not;  on  the 
contrary,  any  person  who  produced  the  scrip  receipt, 
end  paid  up  the  second  instalment,  was  allowed  to  exe« 
cute  the  deed.  The  present  case,  therefore,  appears  not 
to  be  governed  by  reference  to  the  rules  which  restrain 

I  4  partners 


1832. 


120  CASES  IN  TRINITY  TERM  and  VACATI 

1832.  partners  from  parting  with  their  shares  in  ordinary  cases 
without  each  other's  consent ;  for  in  this  case  the  power 
of  transferring  the  scrip  to  any  one,  cannot  but  have 
formed  a  part  of  the  known  original  design.  It  appears^ 
therefore,  to  us  that  at  the  time  the  contract  was  entered 
into  with  the  Plaintiff,  Led  was  not,  and  could  not  be, 
a  shareholder.  He  could  not  call  upon  the  directors  to 
admit  him  to  a  share,  because  he  had  parted  with  his 
scrip.  On  the  other  hand,  the  man  who  had  purchased 
it,  if  he  was  willing  to  pay  up  the  second  instalment, 
would  have  been  entitled  and  allowed  to  receive  a 
certificate  of  his  share  and  to  execute  the  deed  without 
difficulty.  In  addition,  therefore,  to  the  grounds  of 
objection  before  adverted  to,  the  undisputed  facts  before 
the  jury  on  this  third  point,  appear  to  us  to  put  an  end 
to  this  action,  in  which  Levi  is  made  a  co-Defendant. 

It  has  been  contended,  on  the  part  of  the  Defendants, 
that  evidence  was  improperly  admitted  at  the  trial.  The 
first  objection  is,  that  the  resolutions  of  the  18th  of 
March  were  admitted  in  evidence,  without  proof  that 
the  Defendants  attended  the  meeting  when  they  were 
passed.  However  that  may  be  as  to  some  of  the  De- 
fendants, the  resolutions  could  not  be  excluded  from  the 
evidence  as  to  the  others,  for  one  of  them,  Plwnmer^ 
signed  the  deed. 

It  is  then  urged,  that  the  evidence  as  to  the  holding 
out  of  the  Defendants  as  partners  was  not  admissible^ 
because  it  took  place,  if  at  all,  after  the  contract  was 
made ;  but  the  answer  given  at  the  bar  appears  to  be 
correct  that  such  evidence  was,  at  all  events,  admissible 
with  reference  to  the  first  question  in  the  case. 

We  think  the  finding  upon  each  of  these  questions 
has  been  a  finding  against  the  legal  result  of  the  facts 
proved,  and,  upon  this  ground,  we  think  the  rule  for  a  new 
trial  should  be  made  absolute  on  the  payment  of  costs. 

Rule  absolute. 
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(IN  THE  HOUSE  OF  LORDS.) 
Bailie  v.  Grant. 

IN  this  case  a  question  was  proposed  by  the  House,  Acommisnon 

and  the  opinion  of  all  the  Judges  delivered  as  fol-  ^  *>»»*™Pt 
-  "  may  be  sup- 

^O^S  »y  ported  on  a 

debt  accruing 

TiNDAL  C,  J.     The  question  proposed  by  your  Lord-  ^jjinju^jp^  |^. 

ships  to  his  Majesty's  Judges,  is  this  :  —  came  a  trader^ 

A^  not  a  trader,  becomes  indebted  to  S.  to  the  amount  f"^^*"  ^^  ^ 

bankruptcy 

of  1002.     A.  afterwards  becomes  a  trader,  and  ceases  to  committed 
be  a  trader,  never  having  paid  his  debt  to  B.    After  ^^^  ^*  ^ 
ceasing  to  be  a  trader,  he  commits  an  act  of  bankruptcy.  ^  trader. 
Can  B.  support  a  commission  against  him,  upon  his 
debt,  and  that  act  of  bankruptcy  ? 

Upon  this  question  the  Judges,  who  have  heard  the 
argament  at  your  Lordships*  bar,  are  of  opinion,  that  a 
commis^on  may  be  supported  against  A.  upon  the  debt 
and  act  of  bankruptcy  above  supposed. 

It  has  been  decided,  and  has  long  been  considered  as 
law,  that  a  debt  contracted  before  a  man  enters  into 
trade,  but  continuing  unpaid  at  and  after  the  time  he  is 
in  trade,  is  a  sufficient  debt  to  support  a  commission 
taken  out  against  him,  upon  an  act  of  bankruptcy  com- 
mitted whilst  he  is  a  trader.  See  the  case  of  Butcher  v. 
Easto.  (a) 

It  has  also  been  established  beyond  dispute,  that  a 
peutioning  creditor's  debt  contracted  during  the  trading 
of  the  debtor  will  support  a  commission  taken  out 
against  him  on  an  act  of  bankruptcy  committed  after  the 
trading  has  ceased.     This  point  has  been  settled  to  be 

(a)  Doug*  2^5. 

law 
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1832.  law  by  various  decisions,  commencing  with  that  of 
Heylor  v.  Hall  {a)  ^  and  ending  with  that  of  Exparie 
Bamford,  (6)  But  it  is  contended,  that  although  each 
of  these  propositions  be  true  separately,  yet  that  no  in- 
ference can  be  drawn  from  them  that  the  debt  contracted 
before  the  trading,  but  subsisting  during  its  continuance^ 
and  the  act  of  bankruptcy  committed  q/ier  the  trading 
will  support  a  commission.  We  think,  however,  that 
no  valid  or  substantial  distinction  in  this  respect  can  be 
drawn  between  the  debt  contracted  before^  and  that  con- 
tracted during  the  trading. 

The  debt  contracted  before  trade,  but  remaining  un- 
paid at  and  after  the  time  the  debtor  enters  into  trade, 
appears  to  us  to  be  a  subsisting  debt  for  every  purpose, 
and  subject  to  every  consequence,  which  belongs  to  a 
debt  originally  contracted  during  trade. 

It  is  the  same  with  respect  to  the  trader's  ability  to 
carry  on  his  trade.  The  money  lent  to  the  person,  who 
afterwards  commences  trade,  may  be,  and  often  is,  the 
capital  upon  which  the  trade  itself  is  carried  on.     At  all 

events,  the  credit  given  to  the  trader  by  the  forbearing 
to  demand  repayment,  is  one  of  the  sources  from  which 
such  capital  is  derived,  and  is  the  same,  in  effect,  as  a 
new  loan.  Again^  the  debt  is  attended,  in  both  cases, 
with  the  same  consequences,  as  to  the  trader's  ability  to 
repay  it ;  for  in  each  the  power  of  repayment  is  equally 
affected  by  the  success  or  failure  of  the  trader.  No  one 
would  contend,  that  a  debt  contracted  during  the  period 
of  trading,  though  not  a  trade  debtj  but  contracted  for 
private  purposes,  and  applied  to  private  occasions  per- 
fectly distinct  from  the  trade,  is  it  to  be  considered  as 
differing  in  any  respect  from  a  debt  contracted  in  the 
course  of  the  trade  itself.  It  seems,  therefore,  rather  an 
artificial  distinction,  than  a  substantial  difference,  to  hold 

(«)  Palmer^ s  Rep.  325.  {b)  1$  Fes*  jun.  449* 

that 
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that  the  debt  contracted  after  the  trading  has  commenced 
shall  support  the  commission  taken  out  on  an  act  of  bank- 
raptcy  committed  after  the  trading  has  ceased ;  but  that 
the  debt  contracted  before  the  trading,  but  continuing 
afterwards,  shall  not  be  attended  with  the  same  conse- 
quence. If  a  commission  cannot  be  supported  under 
these  circumstances,  a  trader,  by  giving  up  his  trade, 
which  is  a  voluntary  act  on  his  part,  would  have  the 
power  of  depriving  his  former  creditors  of  the  benefit  of 
enforcing  an  equal  distribution  of  his  effects  amongst  all 
his  creditors,  and  would  be  enabled  to  pay  his  subse- 
quent creditors  out  of  the  very  funds  furnished  or  in- 
creased by  those  who  were  his  creditors  before  he  began 
trade :  and,  upon  referring  to  the  bankrupt  acts,  there 
does  not  appear  to  be  any  distjnction  created  betwe^i 
these  two  classes  of  creditors,  as  to  the  right  to  petition 
for  a  commission. 

The  first  statute  which  mentions  a  commission  is  the 
IS  Eliz.  C.70  5.2.,  which  states  in  the  most  general 
terms,  '*  that  the  Lord  Chancellor  for  the  time  being, 
tipoii  every  complaint  made  in  wriiingf  against  such  per- 
son or  persons  being  bankrupt  as  is  before  defined,  shall 
have  full  power  by  commission  under  the  great  seal,  to 
name,  assign,  and  appoint  the  persons  therein  described ;" 
and  all  the  subsequent  statutes  contain  an  enactment 
similar  in  effect  to  that  in  the  6  G.  4.,  the  present  bank- 
rupt act,  viz.  that  the  Lord  Chancellor  shall  have  power, 
upon  petition  made  to  him  in  writing  against  any  trader 
having  committed  an  act  of  bankruptcy,  **  by  any  creditor 
or  creditors  of  such  trader,"  to  issue  his  commission* 
Words  which  comprehend  equally  all  creditors  for  debts 
existing  during  the  trading,  whether  contracted  before  or 
after  the  commencement  of  the  trading. 

The  principal  stress  of  the  argument  at  your  Lord- 
ships' bar  was  placed,  first  upon  the  precise  language 
used  by  the  Judges  in  the  cases  above  referred  to, 

wherein 
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wherein  they  assign  the  reason  for  their  opinion  that 
the  debt  grew  during  the  trading.  But  in  those  cases 
the  Judges  speak  with  reference  to  the  particular  facts 
of  the  cases  immediately  before  them ;  and  such  ex- 
pressions afibrd  no  necessary  inference  that  if  the  cases 
then  under  discussion  had,  like  the  present,  been  cases 
of  a  debt  remaining  and  continuing  during  the  tradings 
their  conclusion,  drawn  from  the  other  facts,  would  not 
have  been  precisely  the  same.  Again,  it  has  been 
argued  that  the  statutes  only  authorise  the  suing  out  a 
commission  against  a  person  using  the  trade  of  mer- 
chandize by  buying  and  selling,  &c. ;  and  that  the 
ground  upon  which  a  commission  is  allowed  to  be  sued 
out  on  an  act  of  bankruptcy  committed  by  the  debtor 
after  he  has  ceased  to  trade,  is,  that  he  cannot  be  con- 
sidered as  having  left  off  trade  whilst  any  of  the  debts 
contracted  during  trade  are  still  unpaid.  But  if  the 
debts  contracted  before,  but  continuing  after,  are  vir- 
tually and  substantially  the  debts  of  the  trader,  whilst  a 
trader^  as  we  think  they  are,  the  words  of  the  statute 
which  are  allowed  to  extend  to  the  one  ought  in  reason 
to  be  held  to  include  the  other  also. 

Upon  the  whole,  we  think  that  both  upon  the  reason- 
ableness of  the  thing,  and  also  upon  the  proper  con- 
struction of  the  bankrupt  acts,  a  commission  may  be 
well  supported  under  the  circumstances  supposed  in  the 
case  submitted  to  us  by  this  House. 

Judgment  affirmed  without  costs. 
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(IN  THE  HOUSE  OF  LORDS-) 

Mellish  v.  Richardson,  (a) 

/"QUESTIONS  were  in  this  case  submitted  by  the  It  is  not  com- 

^^  House,  and  the  opinion  of  the  Judi^es  delivered  as  P®*^'  ^®  * 

*^  °  court  of  error 

follows,  by  to  revise 

amendments 

TiNDAL   C.  J.    The    questions    proposed  by  your  ^^^  by  a   * 
Lordships  to  his  Majesty's  Judges  are  these,  viz.,  First,  court  of  re« 
whether  it  is  competent  to  a  court  of  error  to  etamiue  ^ 
the  propriety  of  an  amendment  of  the  record  made  by 
the  court  below,  being  a  court  of  record,  the  order  for 
the  amendment  being  sent  up  as  part  of  the  record  ? 
Secondly,  whether,  supposing  it  to  be  competent,  an 
amendment  made  by  the  court  of  record,  in  which  the 
action  was  originally  brought,  in  the  manner  and  under 
circumstances   similar  to   those  stated   in  the  case  of 
MeUish  y,  Richardson^  would  be  lawfully  made? 

Upon  the  first  of  these  questions,  his  Majesty's 
Judges  are  of  opinion,  that  it  is  not  competent  to  a 
court  of  error  to  examine  the  propriety  of  an  amend- 
ment of  the  record  made  by  the  court  below,  being  a 
court  of  record,  although  the  order  for  the  amendment 
is  sent  up  as  part  of  the  record. 

The  proper  object  of  a  writ  of  error  is  to  remove  the 
final  judgment  of  the  court  below  for  the  revision  of  the 
superior  court,  in  order  that  such  court,  from  the  pre- 
mises contained  in  the  record  of  the  inferior  court,  may 
either  affirm  or  reverse  the  judgment,  as  they  draw  the 
same  or  a  different  conclusion  from  that  which  has  been 
pronounced  by  the  court  below. 

(a)  See  %  Bingb.  929.     3  Buigh.  334.     t  B.lsfC.  8x9. 

These 
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18S2*  These  premises  are,  the  pleadings  between  the  par- 

^^!r^      ^^y  ^^  proper  continuance  of  the  suit  and  process; 

V.  the  finding  of  the  jury  upon  an  issue,  in  fact,  if  any 

RicHABSSQir.  such  has  been  joined ;  and  lastly,  the  judgment  of  the 

inferior  court 

All  these  premises,  from  which  such  judgment  has 
been  derived,  the  parties  to  the  suit  below  have  the 
right  ex  debito  justUice  to  have  upon  the  record. 

But  the  orders  or  rules  for  amendments  of  proceed- 
ings made  by  a  court  in  the  progress  of  a  suit  therein 
depending,  do  not  fall  within  the  description  of  any 
part  of  the  record ;  but  such  orders  are  strictly  and 
properly  matters  of  practice  in  the  progress  of  the 
cause,  regulated  by  the  power  of  amendment  which  the 
courts  of  law  possess,  either  by  the  common  law,  or  by 
the  statutes  of  amendment  which  have  been  from  time 
to  time  enacted  by  the  legislature  for  that  purpose. 

The  pracdce  of  the  courts  below  is  a  matter  which 
belongs  by  law  to  the  exclusive  discretion  of  the  court 
itself;  it  being  presumed  that  such  practice  will  be  con- 
trolled by  a  sound  legal  discretion.  It  is,  therefore^ 
left  to  their  own  government  alone,  without  any  appeal 
to  or  revision  by  a  superior  court  And  we  cannot  but 
observe  that  no  precedent  has  been  cited  at  the  bar  in 
which  an  entry  similar  to  that  contended  for  by  the 
Plaintiff  in  error,  is  to  be  found. 

So  strictly  has  the  law  considered  that  the  pleadings 
in  the  suit,  and  the  judgment  proceeding  thereon,  shall 
form  the  only  grounds  of  the  record,  that  when  it  was 
found  expedient  that  the  opinion,  in  point  of  law,  of  the 
judge  who  tried  the  cause  should  be  made  the  subject 
of  revision  by  a  superior  court,  the  statute  of  Westmin" 
ster  the  second  {\SEdw.\.)  expressly  gave  authority 
for  that  purpose  by  a  bill  of  exceptions. 

We  think,  therefore  that  it  is  not  competent  for  the 
superior  court  to  examine  into  the  propriety  of  the 

amend' 
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amendment,  which  is  left  to  the  sole  discretion  of  the        1832. 
court  by  which  it  has  been  made.     And  if  this  be  so,     ^  ■  "v"  ^ 
then  the  circumstances  of  the  orders  for  the  amendment 
being  put  upon  the  record  in  this  instance,  cannot  have   Richardson. 
the  effect  of  giving  competency  to  the  superior  court  to 
revise  the  propriety  of  such  amendment.     For  if  the 
grounds  of  the  amendment  are  not  in  themselves  re- 
movable by  the  writ  of  error,  and  if  the  parties  to  the 
suit  have  not,  ex  debito  justitice^  the  right  to  put  the 
rules  and  orders  for  the  amendments  upon  record,  then 
the  superior  court  would  have,   or  would  not  have, 
authority  to  enquire  into  the  propriety  of  the  amend- 
ments according  as  the  inferior  court  did  or  did  not 
return,  in  the  particular  instance,  the  order  by  which 
the  amendment  is  made. 

One  of  his  Majesty's  Judges  has  felt  some  doubt  and 
and  difficulty  in  acceding  to  this  opinion;  but,  upon 
the  whole,  acquiesces  in  its  propriety. 

Such  being  the  opinion  of  the  judges  on  the  first 
cjuestioQ  submitted  to  them  by  your  Lordships,  it 
l>ecome8  unnecessary  for  them  to  offer  any  upon  the 
«eoond. 
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(IN  THE  HOUSE  OF  LORDS.) 

Daniel  Giles,  Esquire,  late  Sheriff  of  the 
County  of  Herts,  v.  Harry  Grover  and 
James  Pollard. 

Goods  of  tbe  ^PHIS  case  arose  upon  a  special  verdict,  which  was 
debtor  already  found  upon  the  trial  of  an  issue  directed  by  tbe 

A^^  b^crt  ^"^'^  ^^  Exchequer  in  Hilaty  term  1824  to  be  tried 

told,  may  be  between  the  above  parties,  and  originated  in  certain  pro- . 

taken  under  an  ceedings  upon  a  writ  of  extent,  then  depending  in  the 
extent,  in  chief      . ,  g^ 
or  in  aid.         said  Court. 

The  declaration  stated  in  substance,  that  before  and 
at  the  time  of  issuing  the  extent  in  the  said  declaration 
after  mentioned,  tested  tbe  21st  of  August  1816,  Harry 
Grover  and  James  Pollard  were  indebted  to  his  late 
Majesty  King  George  III.  in  the  sum  of  1480/.  6s.  9d^ 
being  the  said  king^s  money,  arising  from  assessed  taxes 
and  property  tax,  collected  and  received  by  the  said 
Harry  Graver  and  Jajnes  Pollard^  as  bankers  appointed 
by  the  receiver  general  of  taxes  for  the  county  of  Heri" 
Jordj  as  by  a  commission  and  inquisition  remaining  of 
record  in  the  said  court  appeared :  that  at  the  time  of 
issuing  the  said  extent,  Henry  Fourdrinier  and  Tkomas 
NichoUs  were  indebted  to  the  said  Harry  Graver  and 
James  PoUard  in  the  sum  of  1363/.  55.  Id.  for  money 
lent;  which  last-mentioned  debt  had  been  seized  into 
the  king^s  hands  by  a  certain  extent  and  inquisiticm 
previously  issued :  that  an  extent  had  issued  on  the  21st 
oi  August  1816  against  the  said  Henry  Fourdrinier  and 
Thomas  NichoUsj  in  the  usual  form,  for  the  said  last- 
mentioned  debt,  which  was  duly  delivered  to  the  Plaintiff 
in  error,  then  being  sheriff  of  the  county  of  Hertjbrdf 

to 
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'^  be  by  him  duly  executed ;  and  thereupon  a  quesdon  1832. 
srose  between  the  said  Defendants  in  error  and  the  said 
Plaintiff  in  error,  whether  at  the  time  of  issuing  the . 
last^mentioned  extent,  there  were  any  goods  and  chattels 
of  the  said  Henry  Fourdrinier  and  Thomas  Nickollsj  or 
^ther  of  them,  which  were  liable  to  seizure  under  the 
same  extent,  and  afterwards  to  be  sold  for  the  purpose 
of  satisfying  the  said  debt  of  the  crown,  mentioned  in  the 
said  last-mentioned  writ  of  extent : 

The  declaration  then  stated,  that  the  Defendants  in 
error  asserted,  that  there  were  such  goods  and  chattela; 
and  the  Plaintiff  in  error,  that  there  were  not :  and 

That  in  consideration  that  the  Defendants  Iq  error 
had  paid  51.  to  the  Plaintiff  in  error,  he  promised  to  pay 
them  10/.,  if  at  the  time  of  issuing  the  same  extent  there 
were  any  such  goods  and  chattels. 

It  was  then  averred  that  there  were  such  goods  and 
chattels,  and  in  the  usual  form  a  breach  was  alleged  of 
the  promise  above  mentioned  on  the  part  of  the  Plain- 
tiff in  error* 

The  Plaintiff  in  error  pleaded,  that  there  were  not 
any  such  goods  and  chattels ;  upon  which  issue  was 
joined. 

The  cause  came  on  for  trial  before  the  Lord  Chief 
Baron,  at  the  sittings  in  Trinity  term  1824,  when  a  jury 
found  a  special  verdict,  which  stated  in  substance  as 
follows :  — 

That  in  pursuance  of  a  commission,  to  enquire  whe- 
ther the  said  Harry  Grower  and  James  Pollard  were  in- 
debted to  the  said  late  king,  and  an  inquisition  thereupon, 
finding  them  to  be  indebted  in  the  sum  of  1480/.  6s.  9cf., 
an  extent  issued  on  the  said  21st  of  August  1816  to 
the  sheriff  of  Middlesex,  to  enquire  what  debts  the  said 
Harry  Grooer  and  James  Pollard  had  in  the  said  she- 
riff's bailiwick. 

That  by  another  inquisition  taken  on  the  said  21st 
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1832.  o(  August  J  before  the  said  sheriff  of  Middlesex^  it  was 
found  that  the  said  Henry  Fourdrinier  and  Thomas 
Nicholls  were  indebted  to  the  said  Harry  Graver  and 
James  PoVard  in  1368/.  Ss.  ^d.  for  money  lent;  which 
last-mentioned  debt  the  said  sheriff  of  Middlesex  had 
then  seized  into  the  said  king's  hands. 

That  on  the  said  21st  of  August 9  a  writ  of  noti 
omittas  capias  ad  satisfaciendum  and  extent,  tested  on 
that  same  day,  issued  to  the  sheriff  of  Hertfordshire 
against  the  said  Henry  Fourdrinia-  and  Thomas  Nicholls^ 
whereby  the  said  sheriff  was  ordered  to  enquire  what 
lands,  and  goods,  and  chattels  the  said  Henry  Fourdri" 
nier  and  Thomas  NichoUsj  or  either  of  them  then  had  ; 
and  the  said  sheriff  was  thereby  ordered  to  appraise  and 
extend  the  same,  and  seize  them  into  the  said  king's 
hands  till  the  said  debt  was  satisfied. 

That  this  last-mentioned  writ  was  duly  delivered  to 
the  said  sheriff  of  Hertfordsfiire^  the  Plaintiff  in  error, 
on  the  said  21st  of  August. 

That  before  the  return  of  the  last-mentioned  writ,  to 
wit,  on  the  21st  of  October,  in  the  year  aforesaid,  by 
an  inquisition  held  before  the  said  sheriff,  and  taken  by 
virtue  of  the  said  last-mentioned  writ,  it  was  found,  that 
the  said  Henry  Fourdrinier  and  Thomas  Nicholls  were, 
on  the  day  of  issuing  the  same  writ,  possessed  as  of  their 
own  proper  goods  and  chattels,  of  divers  goods  and 
cshattels  within  the  said  sheriff's  bailiwick,  which  were 
in  the  said  sheriff's  custody  at  the  time  of  issuing  the 
same  writ,  by  virtue  of  three  writs  of  fieri  facias,  for 
sums  amounting  together  to  $7271. ;  and  of  an  extent 
tested  the  22d  of  July  then  last,  for  3066/.  Is.  9d. ; 
and  of  an  extent  in  aid  of  one  Richard  Weedon,  tested 
the  27th  of  the  said  month  of  July,  for  650/.;  all 
which  said  goods  and  chattels,  subject  to  such  prior 
executions  and  extents,  as  far  as  the  same  were  available 
in  law,  in  preference  to  the  said  extent  of  the  dat^  of 
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the  said  21st  o£  August^  the  said  sheriff  had  taken  and 
seized  into  his  said  Majesty's  hands. 

That  the  said  goods  and  chattels  were  at  the  time  of 
their  seizure  of  greater  value  than  the  sums  of  money      Orover. 
directed  to  be  levied  by  the  two  extents,  tested  prior  to 
the  said  extent  of  the  21st  day  of  August. 

That  the  said  sheriff  (the  Plaintiff  in  error),  at  the 
retnm  of  the  extent  of  the  21st  of  August,  returned 
accordii^y  to  the  Court  of  Exchequer,  that  he  had 
seised  the  said  goods  and  chattels,  subject  to  such  prior 
executions  and  extents,  into  the  hands  of  his  said  late  ma- 
jesty, as  by  the  said  extent  of  the  21st  of  August  he  was 
commanded. 

The  special  verdict  then  found,  that  before  the  issuing 
and  teste  of  the  said  extent,  tested  the  said   21st  of 
Augustf  a  writ  of  Jteri  facias,   tested  the  3d  of  Jufy 
in  the  same  year,  had  issued  against  the  said  Henry 
JF'ourdrinier,  at  the  suit  of  one  Robert  Gatty,  which  writ 
duly  indorsed  to  levy  S51/.  was,  on  the  8th  of  July 
1816,  delivered  to  the  said  Plaintiff  in  error,  as  she- 
riff of  Hertfordshire,  to  be  executed ;  and  that  he,  on 
that  same  8th  of  July,  seized  and  took  in  execution 
divers  goods  and  chattels  of  the  said  Henry  Fourdri" 
nier,  being  part  of  the  goods  and  chattels  mentioned  in 
the  inquisition  taken  on   the  extent  of  the   21st  of 
August^  and  of  sufficient  value  to  satisfy  the  sum  so 
indorsed. 

That  before  the  issuing  and  teste  of  the  said  extent 
of  the  21st  of  Augnst,  another  writ  dijieri  facias,  tested 
the  7th  oi  July,  in  the  same  year,  had  issued  against  the 
said  Henry  Fourdrinier,  at  the  suit  of  one  Liuder  Hcff- 
vum  :  which  writ,  duly  indorsed  to  levy  376/.,  wa#de- 
livered  to  the  said  Plaintiff  in  error,  as  sheriff  as  aforesaid, 
on  the  8th  of  the  said  month  of  July,  to  be  executed, 
and  that  he  on  that  same  8th  of  July,  seized  and  took  in 
execution  divers  goods  and  chattels  of  the  said  Henry 
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IS 32.  Fourdrinierj  being  part  of  the  goods  and  chattels  men- 
tioned in  the  inquisition  taken  on  the  said  extent  of  the 
21st  o£Augustf  and  of  sufficient  value  to  satisfy  the  sunif 
so  as  last  aforesaid  indorsed. 

That  before  the  issuing  and  teste  of  the  said  extent  of 
the  21st  o{  Augustj  another  writ  oijieri  facias^  tested  on 
the  Sd  of  the  said  month  oijtdy^  had  issued  against  the 
said  Henry  FoiP'drinier  and  Thomas  NichoUsj  at  the  suit 
of  one  Frances  Maria  Racket  Rougemont^  which  writ, 
duly  indorsed  to  levy  SOOO/.,  was  delivered  to  the  said 
Plaintiff  in  error,  as  sheriff  as  aforesaid,  on  the  21st  of 
the  said  month  o{July;  and  that  he,  on  the  22d  of  the 
said  month  of  Julj/f  seized  and  took  in  execution  divers 
goods  and  chattels  of  the  said  Henry  Fourdrinier  and 
Tliomas  Nicholls^  being  the  same  goods  and  chattels 
mentioned  in  the  said  last-mentioned  inquisition,  and 
of  sufficient  value  to  satisfy  the  sum  so  as  last  aforesaid 
indorsed. 

That  before  the  issuing  of  the  said  extent  of  the  2 1st 
of  August^  another  writ  of  non  omittas  capias  ad  satis/act" 
endum^  and  extent,  bearing  teste  the  22d  of  Jtdy^  in  the 
year  aforesaid,  (and  grounded  upon  a  previous  inquisi- 
tion, holden  by  virtue  of  a  commission  in  the  usual  form, 
by  which  inquisition  it  had  been  found,  that  the  said 
Henry  Fourdrinier  and  Thomas  Nicholls  were  indebted 
to  his  said  late  majesty,  in  the  sum  of  3066/.  Is.  9d.  for 
duties  on  paper,)  had  issued,  directed  to  the  said  sheriff 
of  Hertfordshire^  against  the  said  Henry  Fourdrinier  and 
Thomas  NichollSj  and  was  delivered  to  the  said  Plaintiff 
in  error,  as  such  sheriff,  on  the  25th  of  the  said  month 
of  July  ;  and  that,  under  an  inquisition,  held  before  the 
Plaintiff  in  error,  as  such  sherifi^  it  was  found  that  the 
said  Henry  Fourdrinier  and  Thomas  Nicholls  were  pos- 
sessed of  divers  goods  and  chattels,  which  were  seized 
by  him  into  the  said  king's  hands,  under  the  said  last- 
mentioned  extent,  subject  to  the  said  writs  ofjlerijacias^ 

and 
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and  were  .the  same  goods  and  chattels  as  are  mentioned        1832. 
in  the  inquisition  taken  on  the  said  extent,  tested  the  21st 
of  August  aforesaid. 

That  before  the  issuing  of  the  said  extent  of  the  2 1st 
of  August^  another  writ  of  extent,  bearing  teste  the  27th 
of  Jul^y  in  the  same  year,  (reciting,  that  it  had  been 
found  by  an  inquisition,  held  by  virtue  of  a  commission 
that  Bichard  Weedon  was  indebted  to  his  said  late  ma- 
jesty in  650/^  for  duties  of  excise,  and  also  reciting, 
that  l^  another  inquisition,  tested  on  the  said  27th  of 
Jfdy^  the  said  Hemy  Fourdrinier  and  Thomas  NichoUs 
were  found  indebted  to  the  said  Richard  Weedon  in  650/., 
for  work  and  labour,  which  debt  had  been  seized  into  his 
said  majes^'s  hands,)  issued  to  the  sheriff  of  Hertford^' 
shirCf  against  the  said  Henry  Fourdrinier  and  TTiomas 
NichoUs^  and  was  delivered  to  the  said  Plaintiff  in  error, 
as  such  sheriff,  on  the  SOth  of  the  said  month  of  July  i 
and  that  under  an  inquisition,  held  by  the  said  Plaintiff 
in  error,  as  such  sheriff,  it  was  found  that  the  said  Henry 
Fourdrinier  and    Thomas  NichoUs  were  possessed  of 
divers  goods  and  chattels,  which  were  seized  by  him  into 
the  said  king's  hands,  under  the  said  last*mentioned  ex- 
tent, subject  to  the  said  several  writs  oi  Jieri  fojcias  nnd 
the  said  extent,  bearing  teste  the  said  22d  of  July^  and 
were  the  same  goods  and  chattels  as  are  mentioned  in 
the  inquisition  taken  on  the  said  extent,  tested  the  21st 
of  August  aforesaid. 

It  was  then  found  by  the  special  verdict,  that  the  said 
Plaintiff  in  error,  after  making  the  said  return  to  the 
said  extent,  tested  on  the  said  21st  oi  August  in  the 
year  aforesaid,  that  is  to  say,  on  the  Slst  of  March 
18179  sold  all  the  goods  and  chattels  specified  in  the 
inquisition  taken  thereon,  for  a  sum  not  sufficient  to 
satisfy  the  said  writs  oijieri  facias  and  the  said  ex- 
tents, tested  the  22d  and  27th  of  July  aforesaid,  but 
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more  than  sufficient  to  satisfy  the  said  last*mentioned 
writs  of  extent,  and  paid  the  proceeds  arising  from  sach 
sale  in  part  satisfaction  of  the  same  writs  ofjieri  faciasi 
and  the  said  extent  of  the  22d  of  July  aforesaid ;  and 
that  he  did  not  pay  any  part  in  satisfaction  of  the  said 
writ  of  extent,  tested  the  2 1st  of  August  1816,  the 
whole  having  been  paid  and  applied  by  him  in  pftrt 
satisfaction  of  the  monies  du^  on  the  said  several  writs 
o(  JieriJaciaSj  and  the  said  extent  of  the  22d  of  July  as 
aforesaid. 

The  special  verdict  then  stated,  in  the  usual  form, 
that  the  jury  upon  the  whole  matter  were  ignorant 
whether  there  were  at  the  time  of  issuing  the  extent  of 
the  21st  o{  August  aforesaid,  any  goods  and  chattels 
of  the  said  Henry  Fourdrinier  and  TTiomas  Nicholls,  or 
either  of  them,  liable  to  seizure  under  the  same  extent, 
and  afterwards  to  be  sold,  for  the  purpose  of  satisfying 
the  debt  of  the  crown  mentioned  in  the  same  writ  of 
extent;  and  prayed  the  advice  of  the  Court  in  the  usual 
way  upon  that  point  Upon  this  special  verdict,  judg^ 
ment  was  given  by  the  Court  of  Exchequer  for  the 
Plaintifls  below,  in  Michaelmas  term  1824. 

In  Hilary  term  1825,  the  Defendant  below  sued  out 
a  writ  of  error  returnable  in  the  Council  Chamber,  nigh 
the  said  Exchequer. 

The  common  errors  were  there  assigned,  and  the 
Defendants  in  error  joined  in  error,  and  in  Hilary  term 
1827,  the  judgment  of  the  Court  of  Exchequer  was 
affirmed* 

The  Plaintiff  in  error  afterwards  brought  a  second 
writ  of  error,  returnable  in  parliament,  upon  which  the 
common  errors  were  assigned,  and  the  Defendants  in 
error  joined  in  error. 

On  the  25th  of  May  and  25th  of  June  the  opinions  of 
eight  of  the  Judges  were  delivered  as  follows;  and 
Lord  Tenterderi^s  on  the  11th  of  July. 
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Patteson  J.     In  this  case   your    Lordships  have       1832; 

propounded    two    questions   for  the  opinions  of  the 

judges:  —  First,  a  common  person  brings  his  action 

Against  another,  and  obtains  judgment;  issues  a  writ  of     Orovsu 

Jkrijacias  upon  that  judgment,  and  delivers  the  writ 

to   the  sheriff,  who,  in  execution  thereof,  seizes   the 

goods  of  the  Defendant     While  the  goods  remain  in 

the  sheriff's  hands,  and  before  he  has  sold  them,  a  writ 

of  extent  in  aid  is  issued  against  the  same  Defendant  as 

debtor  of  a  debtor  of  the  crown,  tested  after  the  seizure 

under   the  Jleri  facias,  and   is   delivered   to   the  said 

sheriff:   shall  this  writ  of  extent  be  executed  by  the 

sheriff^  by  extending  die  same  goods,  seizing  them  into 

the  king's  hands,  and  selling  them  to  satisfy  the  crown's 

debt,  without  regard  to  the  writ  otJierifacia$  under 

which  he  had  first  seized  them  ?     Secondly,  all  other 

things  remaining  the  same,  does  it  make  any  difference 

whether  the  writ  of  extent  was  in  chief  or  in  aid? 

Upon  the  first  question  much  difference  of  opinion  has 

long  existed ;  and  there  are  conflicting  decisions  of  the 

courts  of  law.     Your  Lordships,  therefore,  will  not  be 

surprised  to  find  that  the  Judges  have  not  been  able  to 

agree,  and  that  it  has  become  my  duty  to  state  my  opinion 

upon  it.     I  apprehend  that  the  answer  to  this  question 

depends  upon  two  points:  first,  whether  the  property 

in  the  goods  is  so  altered  by  the  seizure  of  the  sheriff 

under  xhejieri  facias,  that  the  extent  cannot  take  effect ; 

and,  secondly,  whether  the  statute  33  H.  8.  c.  39.  5. 1^. 

bars  the  right  of  the  crown.     As  to  the  first  point,  at 

common  law  the  goods  of  the  debtor  were  bound  from 

the  teste  of  a  writ  oi fieri  facias  at  the  suit  of  a  common 

person,  as  well  as  from   the  teste  of  the  king's  writ. 

This,  as  to  common  persons,  is  altered  by  the  statute 

29  Car.  2.  c.  3.  s.  16.,  since  which  they  are  bound  only 

from  the  delivery  of  the  writ  oiferi  facias  to  the  sheriff. 

The  crown,  however,  not  being  named  in  that  statute, 
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18S2.  goods  are  still  bound  from  the  tesle  of  the  king's  writ 
But  this  binding,  in  the  case  both  of  the  king  and  of  a 
common  person^  relates  only  to  the  debtor  himself  and 
his  acts,  so  as  to  vacate  any  intermediate  assignmait 
made  by  him  otherwise  than  in  market  overt.  Philips 
V.  Thompson,  {a)  {Per  Lord  Hardwickcj  LamthaU  v. 
Tonkins  {b\  and  per  Lord  Ellefiborough  in  Payne  v. 
Drewe  (c) ),  and  many  other  cases.  And  even  when  made 
in  market  overt  in  the  case  of  the  king,  it  in  no  way 
affects  the  priority  of  conflicting  writs.  The  rule  as  to 
priority  between  common  persons  always  was,  that  the 
writ  which  was  first  delivered  to  the  sheriff  should  be 
first  executed  without  regard  to  the  teste ;  but  between 
the  king  and  a  subject,  that  the  king's  writ,  though  de- 
livered  last,  should  be  preferred  on  the  ground  expressed 
by  Lord  Coke  in  Qtuck*s  case,  (d)  Quando  Jus  domini 
Regis  et  subditi  insimul  concurrunt  jus  Regis  prceferri 
debet :  and  this  also  without  regard  to  the  teste.  If, 
therefore,  a  writ  oli  Jieri  facias  at  the  suit  of  a  common 
person  be  delivered  to  the  sheriff,  and  before  any  seizure 
made  by  him  under  that  writ,  a  writ  of  extent  at  the 
«uit  of  the  king,  tested  after  the  delivery  of  the^^m 
facias^  be  delivered  to  him,  it  is  not  doubted  but  that  the 
sheriff  would  be  bound  to  execute  the  writ  of  extent  in 
preference  to  \k\& Jieri  facias.  In  the  case,  indeed,  stated 
by  your  Lordships,  the  sheriff  had  already  seized  under 
the  writ  oli  fieri  facias^  before  the  writ  of  extent  was 
delivered  to  him.  What  then  is  the  effect  of  that 
seizure  ?  If  by  it  the  writ  of  fieri  facias  is  executed,  if 
the  rights  of  the  king  and  of  the  subject  no  longer  run 
together,  if  the  property  of  the  goods  be  taken  out  of  the 
debtor,  then  the  writ  of  extent  is  too  late,  it  has  nothing 
on  which  to  operate.  But  if  the  seizure  of  the  goods  be 
but  an  inception  of  the  execution,  if  the  rights  of  the 

{a)  3  Lev.  191.  (r)  4  Eash  538* 

(b)  %Eq.  Cos.  Ab.  381.  [d)  9  Rep.  129  b. 

king 
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king  and  the  subject  are  still  conflicting,  if  the  general        1832. 
property  in  the  goods  still  remain  in  the  debtor,  then 
the  maxim  will  still  apply,  and  the  king^s  right  must  be 
preferred. 

It  is  not  pretended  in  any  of  the  authorities,  except  in 
some  supposed  loose  dicta,  that  by  seizure  of  the  goods, 
any  property  therein  is  acquired  by  the  creditor :  so  far 
is  this  from  being  the  case,  that  when  goods  were  seized 
by  the  sheriff  under  one  writ,  (which  had  been  last  de- 
livered,) it  was  held  that  he  might  sell  under  the  writ  of 
another  creditor  which  had  been  first  delivered,  but 
under  which  he  had  not  seized :  Hutchins(my.Johnston.{a) 
Now,  if  the  seizure  under  a  writ  oiJUri  facias  executed 
the  writ,  if  it  changed  the  property  and  vested  it  in  the 
creditor,  how  came  it  that  the  sheriff,  having  seized  under 
the  second  writ,  was  not  compelled  to  sell  under  that 
writ  ?  It  cannot  be  said  that  the  reason  was,  because 
the  property  was  bound  and  altered  by  the  delivery  of 
the  first  writ,  and,  therefore,  the  goods  could  not  be 
taken  under  the  last,  since  it  was  held  in  Payne  v. 
Drewe^  that  if  the  sheriff  sell  under  the  writ  last  de- 
livered, the  creditor,  whose  writ  was  first  delivered, 
cannot  follow  the  goods  or  their  proceeds,  though  he 
has  his  remedy  against  the  sheriff:  and  the  same  point 
had  long  before  been  determined  in  Smallcombe  v. 
Cross  (6),  and  other  cases.  It  seems  to  me,  to  be  clear 
from  these  cases,  that  the  seizure  of  goods  by  the  sheriff 
will  not  make  any  difference  as  to  the  rights  of  creditors 
under  conflicting  writs,  any  more  than  the  teste  of  the 
writ  does,  and  will  not  vest  any  property  whatever  in 
the  creditor  under  whose  writ  the  seizure  is  made  in 
the  case  of  common  persons ;  why  then  should  it  make 
any  difference  in  the  case  of  the  crown  and  a  subject? 

(a)  I  7.  JR.  719.  and  tee  Jones  (b)  z  £J,  Rajm.  a5i.    i  Sali. 

▼.  AtbertMf  7  Taunt.  56.  ^ao. 
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It  is  true,  that  in  one  report  of  the  case  of  Witbraham  v. 
Snowe  {a)f  Lord  C.  J.  Kelynge  is  made  to  say,  ^^  the  pro- 
perty is  altered  from  the  owner  and  giyen  to  the  party 
at  whose  suit"  But  the  reporter  adds  a  qunere ;  and 
the  other  reports  of  the  same  case  do  not  mention  this 
supposed  dictum.  Again,  in  one  report  of  Clerk  t. 
Withers  (6),  Gould  J.  is  made  to  refer  to  this  supposed 
dictum  of  Lord  C.  J.  Kelt/nge  s  but,  in  another  report  of 
the  same  case  (c\  Gould  J.  is  made  to  say,  only  that 
Lord  C.  J.  Kelynge  held  in  Wilbraham  v.  Snowe^  that  the 
sheriff  gained  a  general  property  by  seizure,  whereas 
the  other  Judges  held  that  he  gained  a  special  property 
only ;  and  PormysJ.  is  made  to  say,  that  the  general  pro- 
perty remained  perhaps  in  abeyance.  All  which  shews 
only  the  inaccuracy  of  the  reporters  on  the  doubtful 
grounds  of  the  decision ;  and,  as  a  special  property  in 
the  sheri£^  is  quite  sufficient  ground  to  warrant  the 
decision,  no  other  ground  beyond  that  can  be  reasonably 
taken  to  have  been  established.  That  the  general  pro- 
perty in  goods,  even  after  seizure,  remains  in  the  debtor, 
is  clear  from  this,  that  the  debtor  may,  after  seizure^  by 
payment  suspend  the  sale  and  stay  the  execution,  J%e 
King  V.  Bird(d\  and  have  back  his  goods  without  any 
bill  of  sale,  or  assignment  from  the  sheriff  or  creditor. 
And,  again,  that  if  the  sheriff,  after  selling  a  sufficient 
quantity  of  the  goods  seized  to  satisfy  the  debt,  proceed 
to  sell  more,  trover  will  lie  against  him  at  the  suit  of  the 
debtor.  But  if  the  property  by  seizure  is  taken  out  of 
the  debtor,  it  must  be  so  taken  as  to  all  the  goods 
seized ;  and  what  has  operated  to  restore  it  ?  Still  it  is 
said,  that  by  the  seizure,  a  special  property  vests  in  the 
sheriff,  and  that  this  is  an  alteration  of  property  suf- 
ficient to  protect  the  rights  of  the  execution  creditor, 
and  to  prevent  the  crown  from  taking  otherwise  than 


{a)  iLev.%%%. 

{h)  %  Ld,  Rym.  1075. 


(c)  6  Mod.  390. 

(d)  Show.  87. 
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stibjeot  to  those  rights.  It  is  undoubtedly  trae,  that  1882. 
the  sheriff  does^  by  the  seizure,  acquire  a  special  pro- 
perty in  the  goods.  He  may  maintain  trespass  or  troyer 
for  them ;  Wilbrdham  v.  Snawe  {a\  Mildmay  v.  Smith  {b) ; 
he  is  answerable  to  the  creditor  if  they  be  rescued ;  and 
be  b  bound  to  sell  them  ;  Clerk  v.  Withers,  {c)  But  on 
fall  consideration,  it  seems  to  me  that  this  property 
vested  in  the  sheriff  by  seizure,  is  merely  that  which  re- 
sults from  his  being  the  appointed  officer  of  the  law,  and 
to  enable  him  to  sell  the  goods  and  raise  the  money, 
not  that  thereby  the  property  is  taken  out  of  the  debtor. 
The  goods  are,  in  substance,  in  custodia  legi&,  the  seizure 
made  by  the  officer  of  the  law  is  for  the  benefit  of  those 
who  are  by  law  entitled,  it  is  made  against  the  will  of  the 
debtor,  and  no  property  is  transferred  by  any  act  of  his 
to  the  sheriff.  In  this  respect  it  differs  from  all  cases  of 
special  property,  and  of  charges  on  goods  created  by  the 
debtor  while  he  has  the  absolute  dominion  over  the 
goods.  It  is  conceded,  that  the  crown  cannot  avoid  an 
equitable  mortgage ;  Casberd  v.  Attomey-General  (d) :  or 
the  lien  of  a  factor ;  The  King  v.  Lee  {e) :  or  of  a  wharf- 
inger ;  The  Kitig  v.  Humphrey  (g) :  or  a  bonajide  assign- 
ment in  trust  for  creditors;  The  King  v.  Watson {h): 
or  any  other  similar  assignment  or  charge ;  because  they 
are  created  when  the  debtor  has  legal  power  and  autho^ 
rity  to  create  them,  and  attach  upon  the  goods  before 
the  process  of  the  crown,  and  the  crown  can  ouly  take 
the  goods  subject  to  such  liabilities  as  the  debtor  has 
legally  created.  In  the  case,  however,  of  a  seizure  by 
the  sheriff,  the  debtor  has  created  no  liability,  and  the 
crown  has  a  right  to  say  that  the  sheriff,  whilst  the  goods 

{a)  $Saund.47,     i  Sid.  4^Z.  (d)  6  Prices  411. 

tFeMt.52.   1  Keb.  %Z%*    I  Mod,  (e)  6Priceti6f). 

30.     %Keb.s^Z*S.C.  ig)  I  M<iUland  iff  Tounget 

i^b)  %Saund.S43'  173- 

(c)  iLd.Raym.ioTS*    6 Mod.  [Jb)  West  on  Extentiy  !!$• 
090.     zz  Mod.  34.     Salk,  31a. 
H9//,303.  646.  S,C. 
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1832.  are^  in  bis  bands,  holds  them  for  the  benefit  of  any  one 
who  may  have  a  legal  charge  against  them  as  the  pro« 
perty  of  the  debtor.  One  instance,  apparently  shewing 
that  B.J!erif€uias  is  executed  by  seizure  of  the  goods,  is, 
that  of  the  bankruptcy  of  the  debtor  after  seizure  and 
before  sale^  in  which  case  the  assignment  of  the  com- 
missioners does  not  pass  the  property  in  the  goods  to 
the  assignees,  although  it  relates  back  to  the  act  of 
bankruptcy, -^  and  although  the  words  of  the  statute 
21  Jac.  I.e.  19.  s*  9.  respecting  the  distribution  of  bank- 
rupts effects,  compels  creditors  upon  judgments,  whereof 
there  is  no  execution  or  extent  served  and  executed 
upon  the  lands  or  goods  before  the  bankruptcy,  to  come 
m' pari  passu  with  other  creditors.  And  even  a  fraction 
of  a  day  is  made  in  favour  of  the  Jieri  facias :  Thomas  v. 
Desanges.  {a)  It  is  argued,  therefore,  that  the  courts  of 
law,  by  holding  that  seizure  under  an  execution  before  an 
act  of  backruptcy,  prevents  the  execution  creditor  from 
being  driven  to  come  in  With  the  other  creditors,  have, 
in  efiect,  held  that  by  such  seizure  the  execution  is 
served  and  executed.  Now,  it  is  to  be  observed,  that  at 
the  time  of  the  passing  die  21  Jac.  1.  goods  were  bound 
•from  the  teste  of  ajkrijacias  as  against  the  debtor's  own 
acts,  and  it  seems  not  improbable  that  this  provision  of 
the  statute  might  be  intended  to  guard  against  creditors 
who  might  have  sued  out  a  writ,  and  so  bound  the 
debtor's  goods,  but  still  abstained  from  putting  it  in 
force  till  after  an  act  of  bankruptcy,  which  would  be  in 
confbrmity  to  the  principle  of  the  subsequent  sect.  11., 
as  to  goods  in  possession  of  the  bankrupt  by  consent  of 
the  true  owner.  Besides,  the  goods  when  seized,  are 
the  goods  of  the  debtor ;  and  if  the  effect  of  the  seizure 
were  to  be  done  away  with  by  a  subsequent  act  of  bank- 
ruptcy, it  would  enable  the  debtor,  by  his  own  act,  to 

(a)  %B.tsfA.sU. 
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defeat  the  creditor.  The  Courts,  therefore,  have  con-  1882. 
straed  the  words  in  that  act  as  applying  to  a  seizure, 
and  not  to  a  sale.  At  all  events,  whether  this  conjecture 
be  right  or  wrong,  the  decisions  amount  only  to  a  con- 
struction of  words  in  a  particular  act  of  parliament  with 
reference  to  the  scope  and  object  of  the  act,  and  cannot 
affect  the  general  law ;  and  it  is  also  to  be  remembered 
that  the  crown  is  not  mentioned  in,  or  bound  by  that 
act.  The  case  of  Clerk  v.  Withers  (a)  is  abo  pressed  as 
establishing  the  doctrine  that  the  property  is  taken  out 
of  the  debtor  by  the  sheriff's  seizure ;  but  no  such  doc- 
trine is  there  laid  down. 

The  facts  of  the  case  were  shortly  these :  an  adminis- 
trator recovered  a  judgment  by  default  against  Clerk, 
he  sued  out  sl  Jieri  facias,  and  Withers,  the  then  sheriff, 
seized  Clerics  goods.     Before  sale  the  administrator  died, 
then  Clerk  sued  Withers  (who  had  gone  out  of  office  in 
the  meantime}  to  have  restitution  of  his  goods,  contend- 
ing that,  as  the  Plaintiff  was  an  administrator,  his  exe- 
cutor OF  administrator  could  not  have  the  benefit  of  the 
judgment,  and  that  any  new  administrator  de  bonis  non 
could  not,  because  the  judgment  was  by  default     An- 
other point  was  raised,  which  is  not  material  here,  as  to 
Withers  having  quitted  office.     After  much  argument  it 
was  held,  that  the  action  would  not  lie,  because  Clerk 
was  discharged  from  the  debt  by  the  seizure  of  the  she- 
riff ad  valentiam,  and  that  the  sheriff  having  seized  ia 
the  lifetime  of  the  Plaintiff,  must  account  to  his  repre- 
sentative.    AH  this  is  perfectly  consistent  with  the  posi- 
tion, that  the  general  property  in  the  goods,  even  after 
seizure,  remained  in  Clerk,  and  establishes  only  that  the 
debtor  himself  cannot  defeat  an  execution  once  begun, 
nor  get  back  his  goods  after  a  seizure  under  tkjieri  facias^ 
without  payment  of  the  debt. 

(a)  a  Ld.  Rajm.  zoya.,  6  Mod,  190.,  and  other  placet. 
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It  is  argued,  also,  that  when  goods  are  once  seized 
under  SLjleriJaciaSf  the  sheriff  roust  go  on  to  perfect  the 
execution ;  and  that  even  a  writ  of  error  will  not  operate 
as  a  supersedeas*  The  cases  to  establish  this  position 
are  somewhat  confused ;  but,  admitting  it  to  be  estab- 
lished, the  doctrine  of  change  of  property  does  not  fol- 
low, for  the  bringing  the  writ  of  error  is  here  also  the 
act  of  the  debtor  himself.  For  these  reasons,  and  on 
the  authority  of  the  cases  I  have  mentioned,  and  some 
others  to  which  I  must  refer  hereafter,  I  conceive  that 
the  property  in  the  goods  is  not  so  altered  by  the  seiaure 
of  the  sheriff  under  the  Jkri  facias  as  that  the  extent 
cannot  take  effect. 

I  come  now  to  consider  what  is  the  effect  of  the  sta- 
tute 33  Hen.  8.  c*  39.  s.  74*.  Premising  that  it  appears 
to  me  somewhat  doubtful  whether  that  section  applies 
to  any  writ  of  extent  issued  in  the  first  instance,  com- 
monly called  an  immediate  writ  of  extent,  and  whether 
it  was  not  intended  to  apply  only  to  the  king^s  writs  of 
execution  after  judgment,  or  award  of  execution  ob- 
tained by  him  in  a  suit,  I  am  of  opinion  that,  if  it  does 
apply  to  such  an  extent  as  the  present,  it  does  not, 
under  the  circumstances  stated,  prevent  its  priority; 
That  statute  created  certain  new  courts,  and  it  must  be 
admitted  that  it  gave  the  king  some  new  rights ;  for  the 
fiftieth  section  gives  -to  bonds  made  to  the  king  the 
effect  of  statutes  staple ;  and  the  fifty-third  section  gives 
the  king  the  same  remedy  on  those  bonds  as  the  subject 
had  had  on  statutes  staple.  Then,  after  various  other 
matters,  comes  the  seventy-fourth  section,  at  a  great  dis- 
tance, and  it  is  this :  ^^  That  if  any  suit  be  commenced 
or  taken,  or  any  process  be  hereafter  awarded  for  the 
king,  for  the  recovery  of  any  of  the  king's  debts,  that 
then  the  same  suit  or  process  shall  be  preferred  before 
the  suit  of  any  person  or  persons.  And  that  our  sove- 
reign lord  the  l^injg,  his  heirs  and  successors,  shall  have 

first 
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first  execution  against  any  defendant  or  defendants  of  1832. 
and  for  his  said  debt^  before  any  other  person  or  per- 
sonSy  so  always,  that  the  king's  suit  be  taken  or  com- 
menced, or  process  awarded  for  the  said  debt,  at  the 
suit  of  our  said  sovereign  lord  the  king,  his  heirs  or  suc-i 
cessors,  before  judgment  given  for  the  said  other  person 
or  persons/' 

Now,  in  order  to  arrive  at  the  true  meaning  of  diis 
dause,  I  think  we  must  look  at  the  state  of  the  law  be- 
fore and  at  the  time  of  the  passing  of  the  act     At  com- 
mon  law  the  king  might,  by  his  writ  of  protection, 
prevent  any  subject  from  suing  his  debtor  at  all  until  the 
king^s   debt  was   satisfied.     Co.  Lit.  131.      By   statute 
25  Edw.  3.  c.  19.  it  was  provided,  that  notwithstanding 
such  writs  of  protection,  the  subject  creditor  might  sue 
the  debtor  to  judgment,  but  not  have  execution  till  the 
king's  debt  was  satisfied ;  and  if  the  creditor  would  un- 
dertake for  the  king's  debt,  he  should  then  have  execu- 
tion  both  for  it  and  his  own.     Such  writs  of  protection 
have  long  since  ceased,  and  Lord  Coke  says,  that  he 
cannot  say  any  thing  of  them  for  his  own  experience, 
but  there  is  no  doubt  that  they  were  in  use  at  the  time 
of  the  passing  33  Hen.  8.,  that  act  having,  by  the  fiftieth 
section,  made  bond  debts  to  the  king  binding  on  the 
land  of  the  debtor  from  the  date  of  the  bond,  which  they 
were  not  before.     The  seventy-fourth  section  seems  to 
have  been  inserted  for  the  benefit  of  the  subject,  prima- 
rily with  a  view  to  land,  and  so  as  to  prevent  the  king's 
bonds  from  binding  the  land  as  against  the  judgment  of 
a  subject,  which  also  bound  the  land,  unless  the  king, 
by  putting  his  bond  in  force  before  such  judgment  ob- 
tained, had  expressed  his  intention  so  to  bind  the  land ; 
but  the  seventy-fourth  section  was  also  inserted,  as  it 
seems  to  me,  with  a  reference  to  the  very  prerogative  of 
the  king,  of  preventing  the  execution  of  the  subject; 
and  so,  having  first  execution  himself,  restricted  as  it  was 

by 
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1832.        by  25  EAo.  S.  c.  19. ;  and  in  this  view  it  applies  to  all 
proceedings  for  recovery  of  the  king's  debts,  and  to 
executions   against  goods  as   well   as    lands;    and   it 
abridges  the  power  of  the  crown,  as  it  has  been  consi- 
dered to  do  in  The  Attorney  General  v.  Andrew,  {a)  For 
since  the  SS  Hen.  8.  the  crown  cannot  interpose  and  pre- 
vent  the   subject's   execution,   when   he  has  obtained 
judgment  before  the  crown  process  is  awarded :  but  in 
that  case  the  subject  may  sue  out  his  execution,  and 
reap  the  fruits  of  it,  if  he  can  sell  before  the  king's  exe- 
cution comes  into  the  sheriff's  hands.     By  obtaining  a 
judgment  before  the  crown  process  awarded,  the  subject 
entitles  himself  to  run  a  race  with  the  crown,  so  to 
speak,  which  he  could  not  do  before  the  stat  83  Hen.  8. 
nor,  as  I  apprehend,  can  ido  even  now,  where  he  has  not 
so  obtained  judgment     Although  in  all  cases,  accord- 
ing to  The  Attorney  General  v.  Fort^  reported  in  a  note 
to  The  King  v.  Giles  (6),  if  the  crown  suffers  the  goods 
to  be  sold  under  a  ^fieri  facias  before  it  interposes,  its 
process  is  too  late,  whether  sued  out  before  or  after 
judgment  obtained  by  the  subject.     The  stat.  33  Heru  8. 
only,  as  I  humbly  conceive,  enables  the  subject  to  run  a 
race  with  the  crown  in  certain  cases,  but  it  leaves  the 
issue  of  that  race  to  depend  on  the  common  law  maxim, 
which  I  stated  long  ago,  *<  Qjiando  jus  domini  regis  et 
subditi  insimtd  coticurrunt  jus  regis  prueferri  dehet^^  which 
maxim  is  not  denied,  and  is  established  by  numerous 
cases.     Otherwise,  if  the  words  of  the  seventy-fourth 
section  are  to  be  taken  in  their  literal  sense,  this  absurd 
consequence,  among  others,  would  follow ;  that  if  a  sub- 
ject obtained  judgment,  but  did  not  take  out  execution 
for  six  months,  another  subject  might  in  the  interim 
conmience  a  suit,  proceed  to  judgment,  take  o\xt  vl  fieri 
facias  and  deliver  it  to  the  sheriff,  and  so  obtain  pri- 


(fl)  Hardr.  17.  and  in  7  Rep^  (b)  8  Pricey  364. 
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ority ;  but  that  the  crown  could  not :  or,  as  it  is  well  put 
in  the  argument  in  Borie  v.  Dayrell  (a),  if  A.  recover 
jodgment  against  the  king's  debtor  on  the  1st  of  January j 
but  do  not  deliver  his  writ  of  execution  till  the  4th,  and 
jB.  also  recover  judgment  against  the  same  person  on 
the  Sd,  and  deliver  his  writ  on  the  same  day,  and  on 
the  2d  an  extent  issues  at  the  suit  of  the  crown,  and  is 
delivered  to  the  sheriff,  according  to  the  construction 
contended   for  this  absurdity  would   follow,   that  the 
king  would  not  be  preferred  as  against  ^.,  though  he 
would  Bs  against  B.^  and  yet  it  must  be  admitted  that 
B.  is  entitled  to  a  preference  against  A.     The  literal 
meaning  of  the  words  qf  this  section  cannot,  therefore, 
be  adopted ;  nor  am  I  able  to  see  any  construction  that 
cam  reasonably  be  put  upon  the  statute  other  than  that 
which  I  have  imperfectly  expressed,  but  will  be  found 
infinitely  better  stated  in  Mr.  Baron  Graham^s  judg- 
ment in  this  very  case  (6),  and  in  Lord  Chief  Baron 
MaedonaliPs  judgment  in   J^e  King  v.  JVeUs  and  All- 
fttdt.  (c)    Mr.  fVest  says,  in  his  book  on  extents,  p.  108., 
that  the  statute  SS  H.  8.  gave  the  crown  a  new  kind  of 
execution  for  all  its  debts,  a  species  too  of  execution  which 
before  the  statute  was  the  subject's,  and  the  subject's 
only.     Tliis  he  deduces  from  the  fiftieth  and  fifty-third 
sections  of  that  act     I  think  that  he  is  wrong  in  that 
view  of  the  statute,  and  that  the  proceeding  by  extent 
in  the  first  instance  at  the  suit  of  the  crown  existed 
kmg  before  the  statute  of  3S  H.  8.  and  was  only  mo- 
dified and  restricted  by  that  act.     But  whether  he  be 
right  or  wrong  is  not,  in  my  humble  opinion,  material, 
for  even  if  he  be  right,  I  still  hold  that  the  true  con- 
struction of  the  statute  is  that  which  I  have  already 
expressed. 


1832. 


(a)  aT.R.  4o6. 
Ik)  ZPri€ifl6%. 
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1882;  I  will  now  proceed  to  consider  some  of  the  cases  in 

which  the  question  has  arisen  or  been  discussed.  And, 
first,  the  case  of  Uppom  v.  Summer,  (a)  In  that  case 
the  sheriff,  on  the  18th  of  Aprils  seized  one  Cannes 
goods  under  a  ^fieri  facias  at  the  suit  of  Uppom^  the 
plaintiff,  returnable  on  the  12th  of  May.  On  the  24th 
of  Aprilf  before  sale,  an  extent  was  sued  out  and  de- 
livered to  the  sheriff.  The  sheriff  sold  under  the  extent 
and  returned  nvUa  bona  to  ih^  Jieri  facias^  upon  which 
Uppom  brought  his  action  for  a  false  return.  A  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  of  Common  Pleas  on  a  case.  The  plain- 
tiff's counsel  first  admitted  that  they  could  not  support 
their  case,  and  the  verdict  was  set  aside ;  but  afterwards, 
on  their  application,  the  Court  let  them  in  to  argue  it. 
It  was  argued  by  Serjeant  WaUcer^  for  the  plaintiff,  who 
put  the  case  on  the  statute  S3  H.  8.  c.  39.  The  judg- 
ment was  given  by  Gould  J.  in  Easter  term  9  G.  3.,  de- 
livering the  opinion  of  Lord  C.3.DeGrey^  himself, 
NareSf  and  Blackstone  Js.  He  grounds  his  judgment, 
first,  on  the  statute  of  33  Hen.  8.,  as  to  which  I  have 
already  spoken :  and,  secondly,  on  authorities  which  I 
will  proceed  to  examine*  He  first  distinguishes  Stringe^ 
feUaafs  case  (&),  as  not  having  arisen  on  a  judgment,  but 
on  a  statute  staple,  and,  therefore,  not  being  within  the 
provisions  33  Hen.  8. ;  and  then  relies  on  the  cases  of 
Lechmerev.  Thoroughgood(c)^  and  The  Attomey-Generdl 
V.  Andrea)  {d\  and  on  a  passage  in  Lord  C.  J.  Comynis 
Digest,  tit.  Debt,  (G  8.)>  who,  after  reciting  33  Hen.  8., 
says,  ^^  Therefore,  if  execution  be  upon  a  judgment 
Against  the  king's  debtor,  and  before  a  venditioni  ex^ 
ponaSf  an  extent  comes  at  the  king's  suit,  those  goods 
cannot  be  taken  upon  the  extent;"  and  cites  for  this 
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position '  the  two  cases  just  above  mentioned.  And  ISS2. 
Gotdd  J.  also  mentions  the  case  of  The  King  v.  DickeU' 
(a)  That  was  a  question  as  to  the  administration 
in  which  the  point  decided  was,  that  a  judg^ 
m^t  creditor  of  the  deceased  should  be  preferred  to  a 
limpte  contract  creditor,  who,  being  a  debtor  to  the 
OEDwn,  had,  after  the  death  of  the  deceased,  procured 
an  extait  in  aid.  A  case  wholly  foreign  to  the  question 
in  Vjppom  ▼•  Summer.  The  authorities,  therefore,  on 
which  Lord  C.  B.  Comyns  and  Goidd  J.  rely,  are  re- 
doeed  to  the  two  before  mentioned,  Lechmere  v,  Tho- 
nmghgood^  and  The  Attorney-General y,  Andrew.  Gould}. 
smySf  that  the  former  of  these  cases  is  obscure,  arising 
bom  its  bebg  reported  piecemeal,  and  in  different  books, 
and  recommends  reading  them  in  order  of  time,  as  they 
occur,  viz.  the  pleadings  2  Jac.  2.,  2  Ventr.  159. ;  the  first 
argument,  4  Jac.  2.,  3  Mod.  2S6. ;  the  second  argument 
and  judgment,  lIV.^  M.,  Comb.  123.  1  Shoao.  12. ;  and 
a  subsequent  action  between  the  same  parties,  in  effect, 
in  the.  Common  Pleas  in  Lechmere  v.  Toplady.  (i)  I  have 
read  them  all  in  that  order,  and  although  there  are  some 
loose  dicta  and  extra-judicial  matters  stated,  yet  it  is 
easy  to  find  out  what  points  were  really  determined ;  and 
they  were  simply  these :  first,  that  in  an  action  of  tres- 
pass by  assignees  of  a  bankrupt  against  a  sheriff  who 
had  seized  goods  under  2k  Jleri  facias  after  a  secret  act  of 
bankruptcy,  tlie  sheriff  could  not  be  made  a  trespasser 
by  relation :  this  was  Ijechmere  y.  Thoroughgood :  and, 
secondly,  that  in  an  action  of  trover  for  the  same  seizure 
against  the  execution  creditor,  the  judgment  for  the 
sheriff  in  the  action  of  trespass  was  a  good  bar  by  way 
of'  estoppel :  that  was  Ijechmere  v.  Toplady.  I  do  not 
mean  to  say  that  I  at  all  agree  to  the  decision  on  the 
last  point ;  but  it  was  the  point  decided,  and  the  only 

(tf )  ParieTf  a6a.  (h)  %  Ventr.  269. 
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1832.  point  With  respect  to  Lechmere  v.  Thoroughgoodj  the 
facts  were  shortly  these :  —  The  sheriff  seized  goods  of 
one  Toplady^  on  the  29th  of  Aprils  under  dijieri  faciasj 
after  a  secret  act  of  bankruptcy,  committed  on  the  28th 
of  April  i  and,  whilst  the  goods  remained  in  his  hands 
unsold,  viz.,  on  the  4th  of  May,  an  extent  at  the  suit  of 
the  crown  against  Toplady  was  delivered  to  him.  On 
the  5th  of  Mm/j  a  commission  of  bankruptcy  issued 
against  Toplady ,  under  which  the  Plain  ti£&  were  ap- 
pointed assignees,  and  sued  the  sheriff  in  trespass.  A 
special  verdict  was  found,  and  it  was  held  that  the 
action  would  not  lie.  Some  of  the  reports  say,  that  it 
was  held  that  the  extent  came  too  late ;  but  this  point 
could  not  have  been  determined;  for  the  crown  was  no 
party  to  the  suit,  and  was  not  heard ;  therefore  no  right 
of  the  crown  could  be  decided  in  it.  Again,  the  crown 
and  the  execution  creditor  were  on  the  same  side;  the 
sheriff^  the  defendant,  having  seized  for  both :  no  point, 
therefore,  as  between  them,  could  arise  in  the  case, 
especially  as  the  defendant  succeeded,  because  it  was 
held  that  the  sheriff  could  not  be  made  a  trespasser  by 
relation.  All  the  reports  agree  in  stating  that  to  be 
the  point  decided  :  even  Comberbach  so  states,  although 
he  makes  Lord  Holt  C.  J.  say,  <<  The  property  in 
goods  is  vested  by  the  delivery  of  th^  Jieri  facias,  and 
the  extent  afterwards  for  the  king  comes  too  late,  and 
diis  by  the  statute  of  frauds  and  perjuries."  This  must 
be  a  mistake :  it  is  contrary  to  Lord  Holies  own  position 
in  Smallcomb  v.  Cross  {a).  It  is  wholly  beside  the  ques- 
tion before  him,  and  makes  him  consider  the  statute  of 
frauds  as  binding  on  the  king,  who  is  not  named  in  it 
Lord  Mansfield,  in  Cooper  v.  Chitty,  {b)  says,  that  Lord 
Holt  could  never  say  that  the  property  in  the  goods 
vested  by  the  delivery  of  the  ^fieri  facias,  and  that  the 

(tf)  X  Ld.  Rajm.  %$i.  {b)  i  Burr.  ao. 
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«      > 

extent  for  the  king  afterwards  came  too  latei  and  adds,        1832. 
— -  **  No  inception  of  an  execution  can  bar  the  crown : '' 
and  Lord  EUenborough  also  points  out  the  inaccuracy  of 
Comberbach  very  forcibly  in  Payne  y.  Dreme.  {a) 

With  respect  to  the  case  of  the  Attorney  General  y. 
Andrew  (i),  it  is  quite  apparent,  from  a  perusal  of  that 
case,  that  the  execution,  which  was  by  elegit^  was  per- 
fected and  completed  by  delivery  of  the  lands  before 
the  kiog^s  writ  issued ;  and  then,  as  Lord  C.  B.  Steel 
says,  '<  the  subject's  title  is  prior  to  the  king's,  and  is 
executed."  The  same  law  and  the  same  consequences 
have  since  been  held  to  attach  in  The  Attorney  General 
V.  Fort,  {c)  and  in  Svsain  v.  Morland.  {d)  These  two 
cases  cited  do  not,  therefore,  bear  out  the  position  of 
Lord  C.  B.  ComynSi  nor  the  decision  in  Uppom  v. 
Sumner  J  and  that  decision  must  be  supported  if  at  all 
on  the  statute  33  Hen*  8.,  on  which  I  have  already 
remarked. 

The  next  case  is  Borke  y.  DayreU{e):  that  case 
was  decided  principally  on  the  authority  of  Uppom  v. 
Sumnery  and  the  authorities  there  cited;  and  if  they 
are  shewn  to  be  wrong,  the  decision  in  Rorke  v.  Day^ 
rell  is  wrong  also.  Lord  Kenyon  puts  the  case  on  the 
ground  of  change  of  property ;  for,  he  says,  ^^  That  as 
bng  as  the  property  of  the  debtor  remains  unaltered, 
and  ao  execution  at  the  suit  of  a  subject,  and  an  extent 
at  the  king's  suit  issue  against  the  debtor,  the  title  of 
the  latter  must  prevail :  for  the  point  to  be  considered 
in  these  cases  is,  in  whom  is  the  property  ?"  He  adds, 
^*  I  have  always  understood  it  to  be  clear  and  settled 
(and  this  question  has  very  frequently  occurred  in  the 

(a)  4  Eajt9S39<  (d)  x  Bro.  &f  Bingb,  3 704 

[6)  Hardr.  a;.  \e)  4  T.  R,  40%. 

(r)  Reported  in    a    note   to 
S  Prior,  364. 
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Exchequer),  that  if  an  extent  at  the  suit  of  the  crown 
be  tested  prior  to  the  time  when  the  subject's  execution' 
is  delivered  to  the  sheriff,  the  former  shall  have  the 
preference.  But  as,  by  the  common  law,  abridged  as  it 
is  by  the  statute  of  frauds,  the  property  of  the  debtor's 
^oods  is  bound  by  delivery  of  the  writ  to  the  sherifl^ 
there  then  remains  no  proper^  in  the  debtor  on  which 
the  prerogative  of  the  crown  can  attach."  Now,  with 
^1  )[M)s$lbIe  respect  for  every  thing  which  fell  firom  Lord 
Kenyorif  1  humbly  conceive  that  he  has  here  confounded 
the  binding  the  property  in  goods,  and  the  alteration  of 
the  property,  and  that  he  is  mistaken  in  supposing  that 
the  property  in  goods  is  or  ever  was  at  all  bound  or 
altered,  either  by  the  teste  or  delivery  of  the  writ,  as 
regards  conflicting  writs ;  and  that  the  binding  is  only 
as  regards  the  debtor  himself,  as  I  have  before  shewn ; 
and  if  so,  the  very  foundation  of  his  judgment  fkils. 
The  other  judges  put  the  case  on  the  stat.  Sd  Hen.  8. 

These  are  the  only  decisions  in  favour  of  the  subject's 
execution:  for  Thurston  v.  Mills  (a)  went  off  on  another 
point.  Against  them  are  the  uniform  decisions  of  the 
Court  of  Exchequer;  one  of  which  is  reported  at 
length,  m..  The  King  v.  Wells  and  Allntdt,  in  the  note 
to  Thurst&n  v.  MiUs.  {b)  This  is  subsequent  to  both 
Uppom  V.  Sumner  and  Borke  v.  Dayrellj  which  are 
cited  and  relied  on  in  argument  Now,  without  fully 
agreeing  to  every  word  that  is  said  by  Lord  C.  B.  Afoc- 
ionaldy  in  giving  the  judgment  of  the  Court,  (some  of 
whose  positions  according  to  the  letter,  I  confess,  a[>- 
pear  to  me  untenable,)  I,  for  one,  am  perfectly  satisfied 
with  the  general  reasons  given  in  that  judgment.  Thc^ 
same  point  was  again  discussed  and  decided  in  The 
King  V.  Shper  and  Allen  (c),  which  is  still  later. 


(a)  i6  Eajtf%SA* 
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There  are  other  prior  cases  to  which  I  would  briefly        18S2. 
;  and  first,  Shingefellaw  v.  Braomesoppe  (a),  which     "^  'r*' 
decided  in  Mich,  term  3  Edw.  6^  seven  or  eight  v. 

years  after  33  H.  8.  In  that  case  the  sheriff  seized  ^^<>^^^^ 
Bramnetopp^s  goods  under  an  extendi  facias  upon  a 
statute  staple  at  the  suit  of  StringefeUow^  and  before  any 
writ  of  liberate^  the  king's  writ  of  extent  came  into  his 
hands,  and  the  Court  held  that  the  king's  writ  should 
be  preferred,  because  the  property  in  the  goods  was  not 
in  ShingefeUoa  before  they  were  delivered  to  him  by 
writ  of  liberate.  It  is  said  that  this  is  no  authority  to  the 
present  point,  for  that  the  extendi  facias  is  in  nature  of 
a  judgment,  and  the  liberate  is  the  execution ;  there- 
fore, as  a  judgment  operates  no  change  of  property,  so 
neither  does  seizure  into  the  king^s  hands  under  an 
extendi  facias ;  but  that  as  delivery  under  a  liberate 
operates  a  change  of  property,  so  does  seizure  under 
h  fieri  facias.  Now  I  cannot  understand  this  reasoning 
at  all.  I  can  see  that  the  award  of  an  extendi  facias 
may  b^  and  is  analogous  to  a  judgment;  but  how  a 
seizure  under  it  can  be  so  I  am  at  a  loss  to  com- 
prehend. Again,  I  can  see  how  delivery  under  a  libe^ 
rate  of  the  specific  goods  to  the  creditor,  as  is  always 
done^  may  be  and  is  analogous  to  sale  under  b  fieri 
Jaciasy  which  directs  the  sheriff  to  make  money  of  the 
goods ;  but  how  the  mere  seizure  into  the  sheriff's  hands 
ander  a  fieri  facias  should  be  analogous  to  delivery 
over  to  the  creditor  under  a  liberate  I  am  at  a  loss  to 
Gomprehend,  I  apprehend  that  seizure  under  an  ex^ 
iauU  facias  is  the  inception  of  the  execution,  and  so  is 
seizure  under  b, fieri  facias;  delivery  under  a  liberate  is 
the  completion,  and  so  is  sale  under  9l  fieri  facias.  The 
only  difference  is  that  a  liberate  must  issue  to  enable  the 

{a)  Dyer%  6;  h. 
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1832.  sheriff  to  deliver  in  the  one  case,  whereas  in  the  other 
he  may  and  ought  to  sell  without  a  vendUioni  exponas  ; 
but  this  difference  cannot  vary  the  effect  of  the  sdzure. 
The  principle  established  in  Stringefelloafs  case,  is,  in 
the  words  of  Lord  Man^ld^  that  no  inception  of  an 
execution  can  bar  the  crown.  Stringefelloafs  case  was 
against  the  opinion  of  some  of  the  profession  at  the 
time,  but  it  has  been  recognized  as  good  law  many 
times  since,  and  seems  to  me  to  be  directly  in  point. 
Next  comes  Curson*s  case  (a),  which  only  shews  that 
after  delivery  under  a  liberate  the  king's  writ  is  too  late. 
In  The  King  v.  Peck  (&),  it  was  taken  for  granted  that  if 
an  extent  comes  after  seizure  under  a  Jleri  facias  and 
before  sale,  it  shall  be  preferred. 

In  The  Attorney -General  v.  Capel  (c),  the  point  de- 
cided arose  out  of  a  bankruptcy,  the  king's  writ  being 
preferred  after  an  act  of  bankruptcy,  and  before  assign- 
ment by  the  commissioners.  It  is  not  in  point  to  the 
present  question ;  but  at  the  end  of  the  judgment  are 
these  words :  —  ^^  Extents  have  been  held  good  that 
have  been  made  upon  goods  actually  levied  by  virtue  of 
ajlerijacias,  and  in  the  sheriff's  custody;  the  extent 
coming  before  a  bill  of  sale  made,  so  as  the  property 
was  not  altered." 

Also  in  Smallcamb  v.  Buckingham  (d)^  which  is  the 
same  case  as  is  elsewhere  called  Smallcomb  v.  Cross^ 
there  is  a  dictum  to  the  same  effect :  and  many  others 
in  other  places :  all  which  dicta  1  merely  notice  to  put 
tliem  in  opposition  to  other  dicta  as  to  the  vesting  and 
alteration  of  property  by  seizure.  Lastly  comes  the 
case  of  The  King  v.  Cotton,  {e)  That  was  the  case  of 
goods  seized  under  a  distress  for  rent;  and  it  was  held 

(a)  3  Ltofty  139.    4  Leon,  id.  (J)  5  Mod.  376. 

(b)  Bunb.%.  (e)  ParAert  11%. 
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that  they  were  still  liable  to  be  taken  under  an  extent  1832. 
at  the  suit  of  the  king,  though  in  the  custody  of  the 
law,  and  therefore  privileged  from  being  taken  in  exe- 
cution by  a  subject*  It  is  said  that  this  case  is  not  in 
pointy  because  no  property  at  all  in  the  goods  is  gained 
by  the  distrainor,  who  can  neither  maintain  trespass 
nor  trover  for  them;  and  that  such  is  the  ground  of 
the  dedsion,  inasmuch  as  it  lay  on  the  claimant  in  the 
Elxchequer  to  prove  property  in  himself  agunst  the 
crown.  Now,  on  looking  at  the  whole  of  the  elaborate 
judgment  of  Lord  C.  B.  Parker  in  that  case,  I  do  not 
find  that  he  puts  the  case  on  the  form  of  the  pleading, 
but  on  the  general  principle  that  the  property  is  not 
altered,  and  therefore  the  king  has  preference:  and 
throughout  his  judgment  he  cites  cases  as  to  the  effect 
of  seizure  under  a  Jieri  facias^  proceeding  upon  that 
principle.  I  consider,  therefore,  that  this  case  is  a 
strong  authority  upon  principle,  unless  it  can  be  shewn 
tbat  seizure  by  the  sheriff  alters  the  property ;  and  I 
submit  that  the  contrary  has  been  shewn.  It  is  true 
tbat  neither  Sirifigefellow's  case  nor  The  King  v.  Cotion 
are  direct  authorities  with  regard  to  the  statute 
33  Hm.  8. ;  because  in  neither  of  them  had  the  subject 
obtained  judgment  Upon  the  whole,  then,  whether 
with  reference  to  the  statute  33  Hen,  8«,  or  independ- 
ent of  it,  the  main  points  appear  to  me  to  be,  waa 
the  property  changed  by  the  seizure?  and  were  the 
king's  writ  and  the  subject's  concurring  ?  I  say,  that 
the  property  was  not  changed,  and  that  the  writs  were 
concurring. 

My  answer,  therefore,  to  the  first  of  your  Lordship's 
questions  is,  that,  in  my  opinion,  the  writ  of  extent 
shall  be  executed  by  the  sheriff^,  by  extending  the  same 
goods,  seizing  them  into  the  king's  hands,  and  selling 
them  to  satisfy  the  crown  debt,  without  regard  to  the 

writ 
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writ  oi  Jieri  facias  under  which  he  had  first  seized 
them. 

With  regard  to  the  second  question^  I  find  it  uni- 
formly considered  that  (when  once  it  has  issued)  an 
extent  in  aid  has  all  the  force  and  all  the  incidents  of 
an  extent  in  chief;  and  therefore  I  am  of  opinion  that, 
all  things  remaining  the  same,  it  does  not  make  any 
difference  whether  the  writ  of  extent  was  in  chief  or 
in  aid, 

Alderson  J.  The  first  question  proposed  by  your 
Lordships  for  our  consideration  is  in  substance  thb: 
—  Whether,  when  goods  seized  by  a  sheriff,  under  a 
writ  o1  feri  facias  remain  in  his  hands  unsold,  a  writ  of 
immediate  extent  tested  after  such  seizure  does,  upon 
its  delivery  to  such  sheriff,  entitle  the  crown  to  a 
priority  of  execution :  and  after  fully  considering  that 
question,  I  have  arrived  at  the  conclusion  that  it  must 
be  answered  in  the  affirmative. 

This  subject  has  been  for  a  long  period  vexata  questio 
in  our  courts.  And  in  order  the  more  clearly  to  ex-' 
plain  the  grounds  on  which  my  opinion  is  founded,  it 
will  be  useful  to  advert,  in  the  outset,  to  the  extent  of 
the  prerogative  of  the  crown  as  to  its  debts,  and  the 
principles  on  which  that  prerogative  depends ;  and  then 
to  proceed  to  examine  the  authorities,  and  the  reasons 
assigned  for  those  determinations  which  are  to  be  found 
in  our  books  on  this  point. 

The  prerogative  of  the  crown  as  to  its  debts  is  laid 
down  in  various  books,  and  cannot,  I  apprehend,  be' 
doubted.  Lord  CokCi  in  Harberfs  case  (a),  states 
*^  that,  at  the  common  law,  the  body,  land,  and  the 
goods  of  the  accountant,  or  the  king's  debtor,  were  liable 

{a)  sRep.  za. 
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to  the  king^s  execution : "  and  he  adds,  that  there  were  1832. 
**  infinite  precedents  in  the  Exchequer "  to  prove  this, 
antecedent  to  the  S3  Hen.  S.  c.  39.  Lord  Chief  Baron 
Gilberi  also,  in  his  History  of  the  Exchequer,  lays  it 
down  that  the  second  summons  of  the  pipe  is  <*  in  the 
nature  of  a  levari /actus  against  the  body,  lands,  and 
goods  of  the  debtor:''  and  in  Foster  y,  Jackson  (a)  the  law 
18  very  clearly  laid  down  thus :  —  *^  It  is  a  prerogative 
to  the  king  to  have  execution  of  body,  lands,  and  goods; 
not  communicated  to  the  subject  but  in  case  of  statute 
merchant  and  statute  staple,  and  recognizance  of  that 
nature;  which  is  by  the  statute  law;  and,  therefore,  the 
cue  put  in  Bloomfield*s  case,  that  where  the  party  was 
taken  in  execution  upon  a  statute  and  died,  and  yet 
execution  was  had  against  goods  and  lands  after,  is 
nothing  in  this  case,  for  they  were  all  due  at  the  first, 
and  therefore  may  be  taken  at  once  or  severally,** 
And  in  Madoafs  History  of  the  Exchequer^  vol.  2.  p.  IdS. 
and  subsequent  pages,  a  great  variety  of  instances  con- 
firmatory  of  this  passage  of  Lord  Hdbart  in  all  its  parts 
will  be  found. 

I  have  cited  this  passage  irom  Lord  Hobart  at  full 
length,  because  I  shall  have  occasion  again  to  refer  to  it 
in  considering  the  true  construction  which  ought  to  be 
put  on  the  statute  33  Hen.  8.,  and  because  I  think  it 
will  he  found  to  afibrd  a  sufficient  clue  to  enable  us  to 
discover  what  was  the  real  change  in  the  law  produced 
by  that  statute  as  to  the  prerogative  of  the  crown. 
•  It  is  unnecessary  to  cite  other  authorities  on  this  sub- 
ject    The  result  of  them  all  being,  as  1  conceive,  that 
the  king  at  common  law,  by  his  prerogative,  could  either 
by  one  writ,  or  by  successive  writs,  as  he  might  find  it 
convenient,  seize  the  body,  lands,   and  goods  of  his 
debtor:  and  further,  that  this  was  originally  a  pre- 

(a)  Hob*  6o. 
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1832.  rogative  peculiar  to  the  crown,  but  afterwards  extended 
to  the  subject,  viz.  as  to  the  body  of  the  debtor,  by 
the  statute  of  Marlebridge,  c.  23.,  the  statute  Westm.  2. 
c.  11.,  and  the  statute  25  Edw.  3.;  and  to  the  lands  by 
the  statute  fVestm.  2.  c.  18.;  and  in  the  cases  of  statute 
merchant  and  statute  staple,  and  recognizance  in  nature 
of  statute  staple,  by  Id  Edw.  1.  27  Edw.  3.  and  23  H.  8. 
c.  6.,  to  the  body,  lands,  and  goods. 

The  next  prerogative  of  the  crown  about  which  I  ap- 
prehend there  is  no  dispute  is,  that  where  the  right  of 
the  crown  and  the  subject  concur,  that  of  the  crown  is 
to  be  preferred  (a) ;  a  prerogative  depending  first  on  the 
principle  that  no  laches  is  to  be  imputed  to  the  king,  who 
is  supposed  by  our  law  to  be  so  engrossed  by  public 
business  as  not  to  be  able  to  take  care  of  every  private 
affair  relating  to  his  revenue;  Gilb,  Hist. Exchequer ^\\0. ; 
and,  secondly,  on  the  ground  that  by  the  king  is  in  re- 
ality to  be  understood  the  nation  at  large,  to  whose  in- 
terest that  of  any  private  individual  ought  to  give  way. 
In  the  quaint  language  of  Lord  Coke^  Thesaurus  Regis  est 
prmameritum  pads  et  fundamentum  belli.  And  until  re- 
strained by  various  enactments  of  the  statute  law,  this 
prerogative  extended  to  prevent  the  other  creditors  of 
the  king's  debtor  from  suing  him,  and  the  king's  debtor 
from  making  any  will  of  his  personal  effects  without 
special  leave  first  obtained  from  the  crown.  But  with- 
out further  adverting  to  this  ancient  state  of  the  pre- 
rogative, it  is  clear  that  at  this  day  the  rule  is,  that  if 
the  two  rights  come  in  conflict,  that  of  the  crown  is  to 
be  preferred. 

If,  however,  the  right  of  the  subject  be  complete  and 
perfect  before  that  of  the  king  commences,  it  is  manifest 
that  the  rule  does  not  apply,  for  there  is  no  point  of 
time  at  which  the  two  rights  are  in  conflict;  nor  can 

{a)  ^R^.i2$.6. 
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there  be  a  qaestion  which  of  the  two  ought  to  prevail  in 
a  case  where  one,  that  of  the  subject,  has  prevailed 
already.  But  if  whilst  the  right  of  the  subject  is  still 
b  progress  towards  completion,  the  right  of  the  crown 
irises,  it  seems  to  me  that  the  two  rights  do  come  into 
conflict  together  at  one  and  the  same  time,  and  that  the 
consequence  in  that  case  is  that  the  right  of  the  crown 
ought  to  prevail.  Lord  Mansfield  expresses  this  pro- 
position in  shorter  language  when  he  says,  '^  No  in- 
ception of  an  execution  can  bar  the  crown :"  Cooper  v. 
Chiihf.  (a) 

Now,  if  we  proceed  to  apply  these  principles*  to  the 
determination  of  the  present  case,  it  will  appear  that 
the  material  facts  are  these :  J.  S,  has  obtained  judg- 
ment against  a  crown  debtor,  has  issued  sl  Jieri  Jiicias 
upon  that  judgment,  and  has  delivered  the  writ  to  the 
sheriff,  and  the  sheriff,  in  execution  thereof,  has  seized 
the  goods  of  the  crown  debtor:  the  question  then  is 
this.  Is  the  right  of  the  subject  perfect  at  the  time  when 
the  goods  are  seized  by  the  sheriff,  or  is  there  any 
further  act  to  be  done  in  order  to  make  that  right 
consummate  ? 

The  most  simple  criterion  of  this  seems  to  be,  whether, 
without  any  thing  further  being  done,  the  execution  credi- 
tor is  entitled  to  call  upon  the  sheriff  for  the  possession 
of  the  goods  or  to  pay  him  the  debt.  Now,  I  do  not 
believe  that  it  was  ever  contended,  that  the  execution 
creditor  is  entitled  to  the  possession  of  the  goods  them- 
selves, unless  under  some  contract  made  between  the 
sheriff  and  him,  which  would  be  equivalent  to  a  sale 
under  the  writ.  Nor  can  he  call  upon  the  sheriff,  even 
after  a  return  of  goods  seized  ad  valentiam^  to  pay  to 
him  the  debt  for  which  the  levy  is  made.  If  be  could, 
it  would  be  utterly  useless  to  empower  him  to  require 


{a)  iBurr^z^ 
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the  sfaerifib  afterwards  to  proceed  to  a  sale  by  the  writ 
of  venditioni  exponas.  In  fact,  it  is  clear,  that  all  he 
can  do,  even  after  such  return,  is  to  compel  the  shertfT 
to  proceed  to  sale  by  ulterior  process  from  the  fiourts* 
There  are  many  authorities  founded  on  this  principle^ 
which  shew  that  a  seisnire  of  goods,  ad  xxilentiamj  is  only 
a  temporary  bar  to  the  execution  creditor,  so  long  as 
the  goods  remain  unsold  in  the  sheriff's  hands.  Again, 
if  the  goods  after  seizure  are  destroyed  by  unavoidable 
accident,  the  loss  falls  upon  the  debtor.  The  principle 
is,  that  the  sheriff  is  excused  where  the  execution  fails 
altogether  Without  his  fault.  And,  in  that  case,  accord- 
ing to  the  doctrine  laid  down  in  Foster  v.  Jackson  (a) 
by  Lord  Hobartf  the  creditor  may  have  a  fresh  writ  of 
fieri  fadas^  and  the  loss  falls  on  the  debtor.  There  is  a 
third  criterion,  which  b  this,  that  the  debtor,  on  tender- 
ing the  amount  for  which  the  levy  is  made  and  the 
sheriff's  charges  thereon,  is  entitled  to  have  a  return  of 
the  goods  seized  by  the  sheriff. 

From  these  premises,  two  propositions  seem  to  me  to 
follow ;  first,  that  at  no  period  of  time  at  all  does  the 
execution  creditor  obtain  any  property  whatsoever  in 
the  goods  themselves ;  and,  secondly,  that  the  general 
property  in  the  goods  seized  .remains,  until  the  sale^  in 
the  debtor,  and  is  not  changed  by  the  seizure :  MiUon 
V.  Eldrington  {b).  After  sale  the  case  is  very  different; 
for,  by  the  sale,  the  property  is  wholly  changed  from  the 
debtor  to  the  vendee  of  the  sheriff,  and  the  money,  the 
produce  of  the  goods,  then  becomes  the  property  of  the 
creditor;  for  which  he  may  maintain  an  action  for  money 
had  and  received,  and  for  which  the  sheriff  is  re- 
sponsible to  him,  the  original  debtor  being  then  wholly 
and  finally  discharged :  Perkinson  v.  Gilford,  {c)  The 
rule  is  thus  expressly  laid  down  by  Mr.  Baron  Garraa^ 


(a)  Mob.  6o. 


{b)  Djer.^Zb. 
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in  delivering  the  opinion  of  the  Courts  after  full  con- 
sidarBtion  in  the  case  of  Higgins  v.  M^Adam.  (a)  <^  The 
mle  isy  that  when  execution  is  executed,  the  property  is 
changed;  and  execution  is  said  to  be  executed  when  a 
sale  has  taken  jdace."  It  is  not,  therefore,  till  after  the 
aale^  that  the  right  of  the  execution  creditor  becomes 
coDsomroate.  And  it  would  follow,  from  thence,  th^  it 
is  not  till  aflier  the  sale  that  the  right  of  the  creditor 
ceases  to  concur  with  the  right  of  the  crown.  I^  there- 
fore^ the  right  of  the  crown  arises  at  any  period  prior  to 
the  sale;,  it  seems  to  me,  that  on  the  principles  above 
laid  down,  it  ought  to  have  the  preference.  A  pre* 
ference  depending  on  similar  grounds,  and  terminating 
St  the  same  period,  seems  to  me  to  be  fully  recognized 
by  the  Court  of  King's  Bench  in  Hutchinson  v.  John^ 
Uon.  (b)  That  was  the  case  of  two  conflicting  exe* 
cations.  The  sheriff  had  seized  under  the  writ  last 
delivered  to  him ;  but,  before  sale,  having  discovered 
that  another  writ  which  was  entitled  to  priority  had  been 
first  delivered  to  him,  he  made  sale  under  it,  and  paid 
the  surplus  only  to  the  creditor  under  the  second  writ 
under  which  he  had  seized.  And  the  Court  expressly 
decided,  that  until  sale,  he  had  a  right  so  to  do:  but, 
after  sale,  not ;  Rybol  v.  Peckham  {c)  being  an  express 
author!^  to  that  effect  And,  it  is  observable,  that 
many  of  the  authorities  which  are  relied  on  in  the  present 
case  were  then  cited.  In  particular,  the  case  of  Clerk 
V.  Withers,  {d)  And  the  very  proposition  now  before 
your  Lordships  for  decision,  it  is  to  be  observed,  was 
urged  as  clear  law  by  the  very  eminent  persons  who 
argued  that  case,  viz.  that,  till  sale,  the  extent  prevails 
over  the  prior  execution.  And,  I  apprehend  that«  prior 
to  the  statute  of  frauds,  if  a  subject's  writ  of  execution 
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bad  come  to  the  sheriff  after  seizure,  but  before  sale^ 
under  a  writ  of  a  subsequent  teste,  the  sheriff  would 
have  been  in  like  manner  justified  in  executing  it  before 
the  other  writ  under  which  he  had  seized,  and  would 
have  been  liable  to  an  action  on  the  case  if  he  had 
omitted  to  do  so.  These  authorities  seem  to  me  to  shew 
clearly,  first,  that  no  property  passes  by  the  seizure 
from  the  original  debtor  to  the  creditor ;  and,  secondly, 
that  even  in  the  case  of  conflicting  rights,  as  between 
subject  and  subject,  the  point  of  time  which  the  courts 
uniformly  look  at,  the  period  when  the  execution  is 
consummate,  is  not  the  seizure,  but  the  sale  under  the 
writ. 

There  is  one  case,  however,  which  requires  some 
observation,  as  it  would  seem  to  trench  upon  this  pro- 
position ;  I  allude  to  the  construction  put  by  the  courts 
upon  the  ninth  section  of  the  21  Jac.  1.  ^.19.  There 
is  no  doubt  that  the  courts  have  held,  that  the  seizure 
under  a  writ  oi  fieri  facias  was  sufiicient  to  satisfy  the 
words  ^^  execution,  or  extent  served  and  executed,** 
contained  in  this  statute ;  and  that,  for  the  purpose  of 
protecting  the  execution  creditor  from  the  efiFect  of  a 
prior  act  of  bankruptcy.  But  this  was  a  decision  upon 
the  construction  of  a  particular  statute,  and  must  have 
reference,  reasonably  considered,  to  the  peculiar  objects 
of  the  legislature.  It  is  to  be  observed,  first,  that  it 
was  prior  to  the  statute  of  frauds.  The  law,  there- 
fore, then  was,  that  writs  of^.  fa.  bound  the  debtor's 
property  (as  to  all  persons  claiming  under  him),  from 
the  teste  of  the  writ  and  not  from  its  delivery  to  the 
sheriff;  so  that  it  was  then  possible  for  a  party  to  sue 
out  his  writ  of JLfa.^  and  to  omit  to  execute  it,  and  so 
give  to  the  bankrupt  the  same  species  of  delusive  credit 
as  was  provided  against  by  the  eleventh  section  in  cases 
where  the  bankrupt  was  then  reputed  owner  of  another's 
goods.    It  was  probably,  therefore,  with  that  view  that 

this 
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this  dause  was  introdaced,  providing  that  such  writs 
shoold  not  bind,  as  against  those  who  claimed  under 
the  bankrupt,  from  their  teste,  but  only  from  the  date  of 
the  public  act  done  by  the  sheriff  in  seizing  the  goods 
imder  the  writ  For  this  purpose,  that  of  giving  notice 
(o  the  other  creditors,  the  # eizure,  and  not  the  sale,  was 
the  important  period.  The  present  case^  however,  de* 
penda  on  the  question,  whether  the  property  is  changed, 
and  nntil  sale  this  is  not  the  case.  The  execution  is 
not  complete  so  as  to  transfer  the  property  until  that 
period. 

Bat  it  is  urged,  and  a  great  portion  of  the  argument 
at  the  bar  turned  upon  it,  that,  although  it  may  be, 
that  the  execution  creditor  has  no  consummate  right  till 
after  sale,  and,  although  the  general  property  in  the 
goods  remains  until  the  sale  with  the  debtor,  yet,  that 
the  sheriff  has  a  special  property  in  him  from  the  time 
of  the  seizure ;  and  that  the  crown,  in  the  event  of  the 
teste  of  the  extent  being  subsequent  to  the  seizure,  must 
take  the  goods  subject  to  that  special  property. 

There  is  no  doubt  that  a  variety  of  authorities  may 
be  cited,  establishing  as  clear  law,  that  the  crown  must 
take^  subject  to  a  special  property  created  by  the  act  of 
the  party.  In  the  case  of  the  factor.  Rex  v.  Lee  (a),  it 
held,  that  goods  in  his  hands,  on  which  he  had  a 
for  his  advances  made  before  the  teste  of  the  extent, 
ooald  only  be  taken  by  the  crown  subject  to  that  lien. 
So  again,  in  the  case  of  goods  pawned  or  pledged  before 
the  teste  of  the  extent ;  Rex  v.  Cotton  {b) :  and  in  the  case 
of  Rex  ▼.  Humphrey  (c)  the  same  law  prevails.  In  Ward 
▼•  CaAerd{d)  an  equitable  mortgage  created  before  the 
party  creating  it  became  a  debtor,  to  the  crown  on  re- 
cord, was  in  like  manner  held  to  be  valid  against  a  sub- 
sequent extent.     But  I  can  find  no  instance  whatever. 


1892. 


(a)  6Priee9$6^. 
{h)  Parker,  xxa. 
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18S£.  nor  do  I  believe  that  any  such  exists,  where  a  special 
property,  not  created  by  contract  between  the  crown 
debtor  and  the  person  setting  it  up  as  between  the  crown: 
debtor  and  some  one  under  whom  such  person  claims, 
has  been  ever  allowed  to  prevail.  And  I  think  good 
reasons  may  be  assigned  for  the  difference.  In  the  case 
of  land,  if  the  subject  sell  it  before  he  became  a  crown 
debtor,  it  is  clear  that  the  sale  is  good.  Now,  on  prin-i 
ciple,  he  who  can  make  a  vslid  sale,  ought  to  be  allowed 
to  make  any  contract  short  of  that,  which  shall  also  be 
valid.  He  may,  therefore  make  a  valid  pledge.  The 
right  of  the  other  party  is  consummate  by  the  act  of 
pledging  or  of  sale.  But  the  coses  of  a  distress  for  rent 
before  sale ;  a  seizure  by  the  messenger  under  a  com* 
mission  of  bankrupt ;  and  the  case  now  in  judgment, 
are  very  diiTerent.  There  tlie  goods  are  all  taken  by  an 
adverse  proceeding  from  the  crown  debtor,  and  are  all 
under  the  custody  of  the  law  at  the  time  the  extent  is 
put  in.  The  creditor's  right  is  but  in  progress ;  and 
the  sheriiT,  the  commissioners  of  bankrupt,  and  the  di&r 
trainer,  are  all  officers  of  the  law,  holding  the  property, 
and  liaving  rights  given  to  them  for  the  purpose  of  pro* 
tecting  them  in  their  possession,  not  for  their  own  bene- 
fit, but  for  the  purpose  of  disposing  of  it  for  the  benefit 
of  those  who  may  ultimately  be  entitled  to  the  proceeds 
of  that  property.  The  true  description  of  the  state  of 
such  property  is,  that  it  is  in  the  custody  of  the  law ; 
whereas  in  the  case  of  the  factor,  wharfinger,  pawnee,  or 
equitable  mortgagee,  it  is  in  the  custody  of  the  party 
himself,  having  a  beneficial  interest  under  a  valid  con<* 
tract.  Lord  C.  B.  Gilbert^  speaking  of  lands  (and  the 
principle  is  the  same  os  applied  to  goods,  although  the 
charge  takes  efiect  at  a  different  period,)  says,  that  no* 
thing  can  hinder  the  king's  charge  but  what  amounts  to 
a  precedent  alienation ;  and  a  liberate  in  pursuance  of 
1^  previous  judgment,  amounts  to  an  alienation  of  the 
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fend.  And  yet,  before  the  liberate^  there  is  a  seizure  of 
the  kmd  by  a  pablic  officer  for  the  purpose  of  its  being 
by  the  liberate  alienated  to  the  creditor.  By  the  seizure, 
the  land  is  taken  into  the  custody  of  the  law ;  by  the 
liberate  it  is  alienated  to  the  creditor :  and  from  the  date 
of  the  latter  the  right  of  the  owner  is  vested. 

I  am  aware  of  the  various  cases  and  authorities  which 
exist,  in  which  it  has  been  determined  that  trover  will 
lie  by  a  sheriiF  after  seizure  of  goods  under  a  fi.  fa. ; 
and  I  do  not  dispute  the  proposition,  that  this  shews 
that  a  sheriff  has,  for  some  purposes,  a  special  property 
in  the  goods  so  seized.  But  it  seems  to  me,  that  this 
point  is  not  really  material.  The  special  property  which 
the  sheriff  or  any  other  public  officer  has,  is  not  a  pro- 
perty beneficial  to  himself;  it  is  a  property  conferred 
on  him  to  enable  him  to  discharge  his  public  duty. 
The  goods  are  in  custodid  Icgis^  and  the  special  property 
of  the  sheriff  is  given  to  him  that  this  custodia  legis  may 
be  rendered  safe.  If,  then,  it  be  true,  as  many  cases 
have  determined,  and  in  particular  The  King  v.  Cot" 
ton  (a),  diat  goods  in  aistodid  legis  are  in  a  situation  in 
which  tlie  crown's  right  and  that  of  the  subject  may 
come  in  conflict,  I  do  not  think  that  it  really  makes  any 
difference  whether  the  officer  having  the  custody  has 
greater  or  less  powers  to  defend  it  conferred  on  him  by 
the  law.  The  real  question  seems  to  me  to  be,  whether 
the  property  has  wholly  or  in  part  gone  from  the  debtor 
to  some  person  claiming  adversely  to  the  crown ;  or^ 
whether  it  is  only  a  progress  to  that  result«  The  sheriff 
or  other  public  officer  holds  it  with  more  or  less  of 
powers  given  for  its  protection,  but  really  for  the  person 
ultimately  entitled  to  receive  the  proceeds.  If  that 
person  be  a  subject,  having  a  prior  writ  delivered  to  the 
sherifi^  the  sheriff  holds  for  him  the  proceeds  of  the 
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IBS2*  goods  seized  under  a  subsequent  writ,  as  in  HtUchinson 
v.  Johnston  {a) ;  or  if,  as  in  the  present  case^  the  crown's 
extent  come  in  before  sale,  he  holds  for  the  crown. 

I  have  hitherto  considered  this  as  if  it  were  res  in^ 
iegra.  But  I  shall  now  proceed  to  consider  it  upon 
authority  merely.  The  leading  case  upon  this  subjed 
is  Strii^efellaafs  case  (&) ;  and  the  authority  of  that  case, 
though  doubted  for  a  time,  cannot  now,  I  think,  be  dis* 
puted.  It  was  recognized  as  good  law  by  Lord  Hobari 
in  Sheffield  ▼•  Ratoliffe  {c) ;  by  Lord  Bolle  in  his  Abridge 
merit;  by  Lord  Hardmcke^  and  the  two  Chief  Justices^ 
Byder  and  fVilkSf  in  Sejf  v.  Cotton  {d) ;  and  by  the 
Courts  of  Common  Pleas  and  King's  Bench,  in  Uppom 
V.  Summer  (^),  and  Rorke  v.  Dayrell.  (g)  I  do  not  think 
It  necessary  to  add  the  various  cases  in  the  Elxcbequet 
on  this  point. 

It  is  however  contended,  that  StringefetU/ofs  case  is 
distinguishable,  and  undoubtedly  it  is  so  in  its  facts^ 
from  the  present.  The  main  ground  of  distinction  is, 
that  there  remained  in  that  case  a  further  act  to  be  done 
by  the  Court,  viz.  the  award  of  the  liberate.  And  it  is 
said  by  Mr.  Baron  Wood,  that  the  liberate  and  ih^^fieri 
facias  are  e()uivalent  to  each  other  (A) ;  but  I  think  that 
proceeds  on  a  mis-statement  of  the  true  point  in  the 
case.  The  right  vested  by  the  liberate  in  the  creditor 
is  to  have  the  identical  lands  and  the  identical  goods 
delivered  to  him.  The  creditor's  right  is,  therefore^ 
consummate  by  xht  liberate;  but  the^/fori^aa^  does  not 
command  the  sheriff  to  seize  and  deliver  the  goods  to 
the  creditor,  (in  which  case  the  Jieri  facias  and  seizure 
would  l)e  equivalent  to  the  liberate  after  the  previous 
seizure,)  but  in  substance  it  commands  him  to  seize  and 

{a)  z  r.  R,  739.  (e)  2  Blacks.  1294. 

\b)  Dyer^  67.  (g\  4  T.  R,  40*. 
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^1,  and  to  pay  the  money  produced  by  the  sale  to  the 
creditor.  The  act  of  sale,  therefore^  and  hot  the  act 
t»r  sekure,  puts  the  sheriff  in  the  same  situation,  with 
Tesptfct  to  the  creditor,  as  the  liberate  under  an  extent  s 
fer  by  the  act  of  the  sale  the  creditor  has  vested  in  him 
a  consummate  right  to  the  produce  of  the  sale.  Now^ 
Stringrfettaafs  case  cleariy  decides  that,  until  the  liberate^ 
the  hmds  and  goods  seised,  and  in  the  hands  of  the 
sherifl^  remain  liable  to  the  crown  process.,  iThat  case* 
therefore,  appears  to  me  in  principle  to  haVe  decided, 
that  antil  the  creditor  obtains  a  consummate  right,  the 
icrown's  rights  are  not  ousted;  and  so  to  govern  the 
present  case.  The  case  of  Rex  v.  Voiion  is  a  much 
stronger  authority;  it  seems  to  me  to  be  decisive  of  this 
question.  Its  authority,  looking  at  the  persons  hf 
whom  it  was  decided,  and  those  by  whoin  that  decision 
was  affirmed,  must  be  admitted  to  be  of  great  weight* 
It  is  not  a  litde  singular  to  find  that,  although  the  point 
kiow  before  your  Lordships  was  there  treated  as  the 
proposition,  and  that  case  as  the  corollary,  it  should 
now  be  contended,  that  although  The  King  v.  Cotton  is 
good  law,  still  the  proposition  from  which  that  case  was 
in  truth  only  a  corollary  cannot  be  supported.  The 
principle  there  laid  down  dearly  was,  that  goods  in  cus^ 
todiA  kgis  continued  liable  to  an  extent  until  the  period 
arrived  at  which  some  person,  other  than  the  original 
debtor,  had  acquired  a  consummate  right  in  them.  And 
the  Court  clearly  held  that  goods  seized  by  a  sherifl^ 
but  before  sale,  were  so  liable.  The  fanciful  doctrine 
of  a  special  property  in  an  acknowledged  public  officei^ 
being  at  all  material,  seems  never  to  have  occurred  to 
the  great  men  who  decided  that  case.  The  reason 
why  the  expressions  as  to  special  property  are  there  in- 
troduced, are,  as  it  seems  to  me,  obvious  enough :  the 
distress  is  in  the  custody  of  the  creditor  himself  and> 
therefore,  it  might  have  been  plausibly  enough  con- 
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tended  that  he  having  the  possession,  his  special  property 
(if  he  had  any)  was  to  be  protected  for  his  own  benefit. 
But  the  Court,  looking  to  the  substance  and  not  the 
form,  decide  that  in  seizing  he  acted  as  an  officer  of  the 
law ;  that  he  held  as  such ;  and  that  the  goods  were  not 
really  in  his  possession,  but  in  the  custody  of  the  law; 
they  having  come  to  him  by  an  especial  authority  given 
by  the  law,  and  not  by  the  act  of  the  party,  as  in  the 
case  of  a  pledge  or  a  like,  and  the  consequence  being, 
that  no  property,  nor  even  any  ^^  possession  in  Jure/* 
pa$sed  to  him.  This  case  seems  to  me  to  be  a  fortiori 
to  the  present  case. 

I  proceed  to  enumerate  shortly  the  other  cases  in 
which  the  law  has  been  laid  down  in  the  same  way.  In 
Bex  V.  Peek  {a)  die  reporter  says  it  was  taken  for 
granted  that  the  law  was  so.  In  the  Attorney^General 
V.  Andrew  ifi)  it  is  not,  indeed,  distinctly  stated  whether 
the  party  had  obtained  possession  under  the  subjectfs 
prior  extent  before  the  right  of  the  crown  commenced, 
but  I  think  it  can  hardly  be  doubted  that  he  had^  For 
there  the  Lord  C.  B.  Steel  observes,  ^^  that  the  subject's 
title  is  prior  to  the  crown,  and  is  executed.  9  Rep.  \29.** 
Now,  it  appears  from  Empson  v.  Bathurst  (c),  that  until 
the  liberate^  no  fee  is  due  to  the  sheriff,  because  the 
execution  is  not  executed;  and  I  think  this  explains 
the  language  of  the  Lord  C.  B.  Steely  and  makes  it 
consistent  with  what  he  adds,  that  "  Stringefellaafs  case 
is  unanswerable." 

In  the  case  of  the  Attomej/'^General  v.  Capell  (rf),  it  is 
stated,  ^^  that  although  the  goods  were  actually  in 
custodid  legisy  yet  because  the  extent  came  before  the 
property  was  vested  by  an  assignment,  it  was  held  a 
good  extent.  Extents  have  been  held  good  that  have 
been  made  of  goods  actually  levied  by  virtue  of  a^fieri 


(a)  Bunh.Z. 
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Jacia$  and  in  the  sheriff's  custody,  the  extent  coming 
before  a  bill  of  sale  made,  so  as  the  property  was  not 
altered*"  This  latter  passage  Mr.  Baron  Wood  (who 
omits  the  former  paft  of  the  report)  calls  ^*  a  note  of 
the  reporter  unwarranted  by  the  case."  To  me  it  ap* 
pears  as  a  reason  assigned  by  the  Court  for  their  pre^ 
vioQs  judgment. 

The  OBse  of  Lechmere  v.  Thoroughgood  {a)  has  been 
much  relied  on  by  the  other  side.  But  I  cannot  think 
it  to  be  an  authority  of  any  weight.  It  is  observable 
that  the  decision  in  that  case  is  clearly  right;  and 
it  is  difficult  to  perceive  how  this  point  could  ever 
have  arisen.  There  the  extent  at  the  suit  of  the  crown 
was  executed  before  any  assignment  under  the  bank^^ 
ruptcy  had  been  made.  So  that,  according  to  all  the 
authorities,  the  Plaintiffs  had  no  ground  of  action  t  and 
the  execution  and  the  extent  being  set  up  by  the  samii 
parties  no  question  of  priority  inter  se  could  well  have 
arisen.  Again,  the  writ  ofjleri  facias  was  issued  before 
the  sheriff  had  notice  of  the  bankruptcy^  and  as  the 
action  was  trespass,  the  Court  on  that  ground  might 
well  decide  in  his  favour4  The  dictum  attributed  to 
Lord  HoU^  that  "  the  king's  prerogative  had  been  taken 
away  by  the  statute  of  frauds,"  cannot  be  supposed  to 
have  really  fallen  from  that  learned  Judge*  And  yet 
this  case,  although  thus  questionable  in  its  application 
to  the  present  subject,  has  been  one  of  the  main  grounds 
on  which  the  two  principal  authorities  on  the  other 
side,  Uppom  v.  Sumner  and  Eorke  v.  Dayrellj  have  been 
decided. 

The  case  of  Clerk  v.  Withers  {b)  seems  also  to  me  to 
be  wholly  inapplicable  to  the  present  question.  In- 
deed, like  Lechmere  v.  Thoroughgood^  it  is  only  to  be 
cited  for  certain  dicta  of  the  Court  as  to  the  execution 
being  complete  by  the  seizure :  for  the  decision  itself  is 
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1832*  clear  enough.  It  was  there  argued  that  the  death  of 
the  creditor  after  seizure  under  ih^Ji^'fa.^  did  not 
give  to  the  debtor  the  right  of  recovering  back  bb 
goods  from  the  sheriff.  And  the  Court  held  that  k  did 
not,  for  on  the  one  hand  there  was  no  act  to  be  done  in 
Court  necessary  to  give  the  sheriff  authority  to  act,  his 
authority  being  complete  by  the  JL  fa*^  and  thereford 
the  death  was  immaterial  to  that  purpose.  But,  secondly, 
the  levy  under  the  writ  was  pleadable  in  bar  to  another 
action  for  the  same  debt,  so  that  the  debtor  sustained  no 
injury  by  the  execution  proceeding.  But  indeed  this  case 
would  prove  too  much ;  for  it  is  also  true  that  after  the 
award  of  the^^a.  and  before  seizure,  the  same  result 
would  follow :  Thoroughgpod^s  case  {a) ;  cited  by  Gould  i. 
in  giving  his  judgment.  Now,  it  is  not  pretended  that 
an  award  oi  Ji.fa.  would  bar  the  crown  before  seizure* 
The  principles,  therefore,  of  that  decision  are  wholly  in« 
applicable  to  this  question.  There  are  some  dicUi  in 
that  case  certainly  which  may  be  relied  on ;  but  I  thmk 
that  if  they  are  read,  as  all  such  dicta  ought  to  be^  with 
reference  to  the  case  then  before  the  Court,  they  also 
will  be  found  not  applicable  to  the  present  subject*  To 
some  purposes,  no  doubt,  the  executfon  may  be  called 
complete  by  the  seizure*  It  undoubtedly  was  so  at  thai 
time,  as  regarded  priority  between  an  execution-creditor 
and  the  assignees  of  a  bankrupt  It  was  not  so  in  all 
cases  however,  even  between  subject  and  subject,  as  ap* 
pears  from  Hutchinson  v.  Johnstone  /  and  I  think  it  is 
hot  so  a  multo  fortiori  in  a  case  between  the  subject  and 
the  crown,  which  has  a  prerogative  peculiar  to  itself  in 
interposing  in  medio. 

Curson*s  case  (i)  is  still  less  appUcable.  It  depends 
on  a  totally  different  principle.  There,  Curson  acknow* 
ledged  a  statute  to  Starkej/j  and  afterwards  another  to 
P.  S.9  who  assigned  to  the  crown.     The  liability,  there* 

(fl)  iV;»f,  73.  {b)  3Leon.*zg. 
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Taref  on  which  the  crown  proceeded  was  created  sub*-        1832* 
seqaently  to  that  to  Starkey.    After  this,  Starkey  ob- 
tained possession  under  his  execution ;  and  it  was  held 
tiiat  the  debt  to  the  crown  did  not  bind  the  lands  from 
its.  assignment,  so  as  to  avoid  the  subsequent  but  con* 
snmmate  execution.     It  may  be  observed,  also,  that 
this  case  is  within  the  statute  Hen.  8. ;  for  the  judg- 
ment was  prior  to  the  king's  debt,  and  the  execution 
was    consummate    before    the    king's    extent      Lord 
C.  B.  Gilbert  (p.  94.)  gives  this  reason  for  it;   for  he 
ssjSf  '*  the  creditor,  Slarkej/j  did  not,  by  the  liberate, 
take  the  land  sub  onere  of  the  king's  debt,  because  his 
lien  was  antecedent  to  it;    and  it  were  repugnant  to 
construe  him  to  take  the  land  sub  onere  of  the  king^s 
debt,  when  he  took  it  in  satisfaction  of  a  debt  pre- 
cedent.''    So  again,  on  the  same  principle,  it  has  been 
hdd  that  if  A^  infect  B.  of  his  lands,  after  a  judgment 
confessed  by  him  to  C,  the  crown,  as  assignee  of  C, 
cannot  take  more  than  C.  could ;  t;i«.,  a  moiety  of  the 
land:    although,  no  doubt,  if  the  judgment  had  been 
confessed  to  the  crown  originally,  the  crown  could  have 
taken  the  whole.     In  fact,  it  depends  on  the  principle, 
that  where  the  law  allows  a  party  to  contract,  it  will 
not  permit  that  contract,  by  any  matter  arising  ex  post 
JaetOj  to  be  made  of  no  value ;  a  principle  to  which  I 
have  before  referred,  in  distinguishing  goods  on  which 
there  is  a  lien  by  contract  from  goods  in  the  custody  of 
the  law. 

The  case  of  Uppom  v.  Sumner^  which  is  the  leading 
antbority  on  the  other  side,  would,  I  think,  be  en* 
titled  to  much  greater  weight,  if  it  had  not  proceeded 
a  good  deal  on  the  case  of  Lechmere  v.  Thoroughgood* 
Evioi  taking  the  different  reports  of  that  case  in  the  way 
suggested  by  Mr.  J.  Gould^  no  great  advantage  as  to 
deamess  can  be  derived ;  and  I  cannot  help  thinking 
that  the  better  course  would  have  been  to  have  placed 
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no  great  reliance  on  a  case  in  which  a  part  was  to  be 
picked  up  from  one  reporter,  and  a  part  from  another, 
in  order  to  make  something  like  a  connected  account, 
instead  of  attributing  the  confusion  to  the  most  obvious 
and  natural  cause,  viz,y  the  inaccuracy  of  the  reporter. 

The  same  observation  applies  to  the  case  of  Rorke  v. 
Daj/rellc  the  Court  there  also  relied  a  good  deal  on 
Lechmere  v,  Thoroughgood. 

I  shall  not  at  present  refer  to  the  main  ground  on 
which  both  these  cases  proceed;  v/'z.,  the  statute  of 
Hen.  8.,  because  I  propose  to  consider  that  question 
separately.  Subsequently  to  both  these,  the  cases. of 
Rex  V.  Wells  and  Allnntt  (a)  and  Rex  v.  Sloper  and 
Allen  {b)  arose  in  the  Court  of  Exchequer,  in  which  the 
present  question  was  decided,  after  reviewing  all  the 
authorities,  in  the  affirmative.  Upon  the  whole,  I  have 
arrived  at  the  conclusion  (hat  the  preponderance  of 
authority  also,  as  well  as  the  principle  on  which  such 
authorities  ought  to  proceed,  establishes  the  proposition, 
that  where  an  extent  of  the  crown  comes  after  seizure 
and  before  sale,  it  ought  to  be  preferred,,  unless,  by  the 
statute  SS  Hen.S.  s.1^.  there  has  been  an  alteration 
made  in  the  ancient  prerogative  by  which  the  priority 
has  been  taken  away.  I,  therefore,  come,  in  the  last 
place,  to  the  consideration  of  the  true  construction  of 
that  statute.  There  can  be  no  doubt,  even  without 
authorities  on  this  subject,  that  the  statute  must  be  con- 
strued as  abridging  the  prerogative.  But  authorities 
are  not  wanting.  In  CeciVs  case  (c)  the  court  so  ex- 
pressly resolve:  and  other  passages  might  be  easily 
cited,  if  necessary,  to  the  same  effect.  The  real  ques- 
tion, however,  is  not,  whether  the  prerogative  is 
abridged,  but  to  what  extent  it  is  abridged  by  the 
clause.     If  taken  literally,  the  clause  would,  as  has  been 
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VfeM  observed,  place  the  crown  in  a  worse  situation  than 
a  sul^ject     This  could  hardly  be  the  real  intention  of 
the  legislature  in  a  reign  not  remarkable  for  such  con- 
cessions.    And  this  will  appear  from  a  reference  to  the 
state  of  the  law  as  it  existed  at  the  time  the  statute  was 
passed.     There  are,  however,  two  grounds^  either  of 
which,  as  it  seems  to  me,  is  sufficient  to  show  that  this 
clause  of  the  statute  is  not  applicable  to  the  present 
question :  first)  the  words  are  confined  to  suits  com- 
menced or  taken,  or  process  awarded,  for  the  recovery 
of  the  king^s  debts.     Now,  I  apprehend,  that  an  imme* 
diate  extent  does   not  fall  within  either  of  these  de- 
scriptions.    They  are  confined  to  suits  and  process  for 
the  recovery  of  the  king's  debts,  in  the  ordinary  course, 
horn    his*   solvent    debtor4     An    immediate  extent  is 
founded  on  an  affidavit  of  the  insolvency  of  the  debtor^ 
and  issues,  not  for  the  purpose  of  seizing  his  property 
to  the  amount  of  the  debt,  but  all  his  lands  and  goods 
into  the  hands  of  the  crown,  there  to  remain  till  the 
crown  debt  is  satisfied.     It  is,  therefore,  rather  like  a 
forfeiture  incurred  by  him  in  consequence  of  his  failure* 
than  a  suit  or  process  for  the  recovery  of  the  debt« 
Again,  it  may,  according  to  the  admitted  course  of  the 
Exchequer,  issue  in  the  midst  of  the  proceedings,  on  an 
ordinary  suit,  and  even  where  the  debt  is  disputed* 
Bex  v.  Pearson^  (a)     In  an  ordinary  extent,  which  is  a 
prerogative    execution,   the  debt,   of   course,   is   con-^ 
dusively  setded  by  the  judgment ;  but  in  an  immediate 
extent,  the  debt  is  not  settled,  but  may  be  disputed  by 
the  debtor  on  the  return  of  the  writ     In  fact,  it  is  then 
that  the  suit  respecting  the  king's  debt,  properly  speak- 
ings begins.     These  various  differences  seem  to  me  to 
shew  that  this  proceeding  could  not  have  been  coatem-^ 
^ted   by  the  legislature  when   they   speak,   in  this 
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1882.  clause^  of  suits  and  process  for  the  recovery  of  the  kiDgfs 
debts.  But,  secondly,  I  think,  that  even  if  an  imme- 
diate extent  were  a  suit  or  process  for  the  recovery  of 
the  king's  debts,  still  the  clause  would  not  be  applicable 
to  this  case.  This  is  very  clearly  stated  by  Lord  Coke. 
'*  As  to  the  third  protection,  cum  clausula  vdumusj  the 
king,  by  his  prerogative,  regularly  is  to  be  preferred  in 
payment  of  his  duty  or  debt  by  his  debtor  before  any 
subject,  although  the  king^s  debt  or  duty  be  the  later; 
and  the  reason  hereof  is,  for  that  the  thesaurus  regis  est 
firmamentum  belli  et  fondamentum  pads ;  and  therefore 
the  law  gave  the  king  remedy,  by  writ  of  protection,  to 
protect  his  debtor  that  he  should  not  be  sued  or 
attached  until  he  paid  the  king^s  debt.  But  hereof 
grew  some  inconvenience:  for  to  delay  other  men  of 
their  suits,  the  king's  debts  were  the  more  slowly  paid. 
And  for  remedie  thereof,  it  is  enacted  by  the  statute 
25  EdvD.  S.  that  the  other  creditors  may  have  thdr 
actions  against  the  king's  debtor,  and  proceed  to  judg- 
ment, but  not  to  execution,  unless  he  will  take  upoti 
him  to  pay  the  king's  debt,  and  then  he  shall  have 
execution  against  the  king's  debtor  for  both  the  two 
debts."     1  Inst.  \S\.b. 

It  appears,  therefore,  that  when  the  statute  of 
83  Hen.  8.  was  passed,  the  creditors  of  a  crown  debtor 
could  not  proceed  further  than  judgment,  but  were 
liable  to  be  restrained  altogether  from  taking  out 
execution  upon  such  judgment.  By  that  statute  new 
powers  were  given  to  the  crown,  and  new  restraints,  on 
the  other  hand,  imposed  on  the  prerogative.  Certain 
debts  to  the  king,  not  of  record,  which  before  did  not 
bind  the  subject  till  recorded,  were  placed  on  the 
footing  of  a  statute  staple,  and  so  bound  from  the  time 
of  contracting  them.  It  is  so  laid  down  by  Lord  C.  R 
Gilbert^  page  88.,  and  is  in  conformity  with  the  general 
law  which  I  have  before  stated  from  Lord  Hobarfs 

reports. 
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reports.  For,  in  order  to  make  the  king's  debts  not  of 
record  bind  from  the  time  of  their  contracting,  a  statute 
would  clearly  be  required.  Lord  Chief  Baron  Gilbert 
in  another  part  of  his  treatise  says,  ^^  This  branch  of 
the  statute  had  its  origin  in  the  practice  introduced  by 
3  H.  7.  c.  3.  of  taking  recognizances  to  the  king  before 
justices  of  the  peace,  instead  of  the  ancient  mode  in 
use,  before  conservators  of  the  peace,  sheriffs,  and  con« 
stables,  the  two  latter  of  whom  when  they  bailed  took, 
the  obligation  in  their  own  names  and  not  to  the  king* 
Now  these  recognizances  to  the  king,  says  he,  ^^  being, 
only  personal  securities,  it  became  a  doubt  when  they 
began  to  bind  the  lands  of  the  subject,  and  formerly 
they  held  that  such  recognizances  did  not  bind  the  land 
till  they  were  returned  of  record."  And  the  fifty«sixth 
section,  which,  if  construed  literally,  would  appear 
wholly  useless  as  far  as  relates  to  the  Court  of  Exr 
chequer,  may,  I  apprehend,  have  a  sensible  construction 
given  to  it  by  referring  to  the  second  part  of  the  fifty- 
fourth  section,  by  which  the  king  was  authorized  to 
proceed  with  suits  depending  in  the  name  of  a  common 
person  to  his  grace's  use,  and  which,  therefore,  required 
to  be  placed  on  the  same  footing  as  to  execution  with 
suits  originally  brought  by  the  crown.  I  think,  there- 
fore, that  so  far  as  relates  to  the  king's  debts,  all  that 
was  in  effect  done  by  the  various  sections  of  the  33  H.  8. 
c.  39.  was  to  give  a  priority  to  the  particular  debts  not 
being  of  record,  as  if  they  had  been  contracted  ori- 
ginally by  a  recognizance  in  the  nature  of  a  statute 
staple,  which  binds  from  the  time  of  the  contracting^ 
Now  reasoning  a  priori^  it  would  be  probable  that  such 
a  new  power  would  have  some  counter  balance  in  order 
to  place  the  subject  as  nearly  as  possible  in  the  same 
situation  as  he  was  by  the  25  Edw.  3.  By  that  act  the* 
subject's  writ  of  execution  might  be  stayed  from  the  time 
the  king's  debt  on  record  was  contracted.    A  date  easily 
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to  be  ascertained.  But  when  the  king's  debt  not  of 
record  was  to  bind  by  this  new  power  from  the  time  of 
its  being  contracted,  it  might  become  very  difficult  for 
a  third  person  to  ascertain  that  period.  And  *^  it  might 
well  be  considered  unjust  to  superadd  such  a  hardship 
in  the  case  of  a  person  who  levied  under  an  execution 
sued  out  indeed  after  the  king^s  debt  was  cootractocly 
but  after  a  contract  of  which,  it  not  being  of  record,  he 
could  knoir  nothing.  It  would,  therefore,  be  not  un- 
nataral  to  suppose  that  some  restriction  would  be  im- 
posed rendering  it  necessary  for  the  crown,  seeking  to 
avail  itself  of  the  new  power,  to  take  some  public  steps 
before  the  judgment  obtained  by  the  subject  should  thus 
lose  its  efficiency.  Now,  I  apprehend  that  this  was  in 
&ct  done  by  the  seventy-fourth  section,  which  I  construe 
as  providing,  that,  if  before  the  king's  debt  is  put  in 
suit  the  subject  has  obtained  a  judgment  (on  which  but 
for  the  new  law  he  might  have  sued  out  a  writ  of  exe- 
cution in  due  course),  he  shall  still  have  the  writ  of  exe- 
cution,  and  proceed  on  it,  notwithstanding  the  king's 
debt  was  in  existence,  and  in  defiance  of  any  writ  of 
protection  from  the  crown.  In  this  case,  tlierefore,  the 
crown  is  prevented  from  staying  the  proceedings  by  any 
writ  of  protection,  and  the  creditor,  if  by  using  due 
diligence  he  can  cause  the  sheriff  to  seize  the  goods 
and  sell  them  before  the  extent  comes  on  the  part  of 
the  crown,  shall  be  entitled  to  reap  the  fruits  of  his 
diligence.  The  words  are,  *^  The  king  shall  have  first 
execution,"  which  I  think  metfns,  shall  first  have  a  writ 
of  execution  from  "  the  Court**  In  like  manner,  in  the 
statute  25  Ed.  3.  c.  19.  the  words  are,  that  the  creditor 
having  settled  for  the  king's  debt,  ^'  shall  have  exe- 
cution" against  the  defendant,  which  clearly  there 
means  '^  shall  have  a  writ  of  execution." 

Upon  the  words,  therefore,  as  well  as  on  the  intention 
of  S3  H.  8.  c.  S9.  5. 74.,  as  collected  from  the  act  itself, 
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compared  with  the  statutes  which  preceded  it,  I  have 
come  on  both  these  grounds  to  the  conclusion  that,  ac- 
cording to  the  true  construction  of  the  seventy-fourth 
section,  it  has  no  reference  whatever  to  the  question 
now  before  your  Lordships.  I  am  aware  that  this  is 
contrary  to  the  construction  put  on  the  statute  in  the 
cases  of  Rorke  v.  Dayrell  and  Uppom  v.  Sumner.  But 
after  fully  considering  those  authorities,  and  the  reasons 
assigned  there,  which  do  not  satisfy  my  judgment,  and 
finding  them  in  opposition,  as  it  seems  to  me,  to  the 
cases  of  Rex  v.  Cotton^  AUomey-General  v.  Capell^  Rex 
V.  Peck^  Rex  v.  Wells  and  Allnutt^  Rex  v.  Sloper  and 
AUen^  and,  I  would  also  say,  to  the  Attorney*  General  v. 
AndrersCj  and  the  uniform  course  of  the  Court  of  Ex- 
chequer, I  think  that  those  cases  are. not  well  decided; 
and  tliat,  both  on  the  ground  that  they  are  contrary  to 
the  true  construction  of  the  act,  as  deduced  from  a 
proper  reading  of  it,  if  the  question  were  res  tntegra ; 
and  also  on  the  ground  that  they  are .  opposed  to  cases 
of  greater  weight  and  authority,  to  which  I  have  already 
referred. 

I  have  to  apologise  to  your  Lordships  for  the  length 
at  which  I  have  considered  this  question ;  but  I  trust 
tliat  the  importance  of  it,  and  the  great  weight  due  to 
the  authorities  on  both  sides,  will  be  a  sufficient  reason 
for  my  having  so  done. 

On  the  second  question  I  sliall  not  detain  your  Lord- 
ships, as  I  believe  there  is  no  difference  of  opinion  upon 
it.     I  think  that  it  should  be  answered  in  the  negative. 


1832. 


Taunton  J.  The  first  question  propounded  by  your 
Lonlships  to  the  Judges  is  one  of  very  considerable 
diflScuIty,  arising,  in  my  humble  judgment,  not  so  much 
from  the  nature  of  the  subject  when  properly  understood, 
as  from  the  conflicting  decisions  of  the  courts  in  Wesi^ 
mnsier  HalL    This  question  may  be  considered  in  two 

points 
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18S2.  points  of  view,  first,  whether  by  the  seizure  on  the  part 
of  the  sheriff,  of  the  goods  under  the  writ  qH  fieri  fcuAat^ 
the  property  is  so  altered  as  to  leave  nothing  in  the 
debtor  upon  which  the  writ  of  extent  can  attach  :  and, 
secondly,  whether  the  statute  SS  Hen.  8.  c  39.  5. 74. 
applies  to  the  present  case,  which  latter  enquiry  involves 
a  consideration  of  the  law  as  to  the  prerogative  with 
respect  to  the  king's  debts  before  and  at  the  time  of 
passing  that  statute. 

With  respect  to  the  first  point,  it  is  so  clearly  laid 
down  in  all  the  text  books  as  a  general  proposition, 
that  the  property  of  goods  is  not  altered,  but  continues 
in  the  Defendant  until  execution  executed,  that  it  can- 
not be  necessary  to  say  much  on  that  point  But  then 
a  question  arises,  when  is  execution  executed,  that  is, 
completed  ?  It  would  seem,  from  the  language  of  the 
writ  o{  fieri  facias^  that  the  sheriff  has  not  completed 
the  whole  of  his  duty  under  the  writ  until  he  has  con- 
verted the  goods  and  chattels  seized  into  money;  for  the 
writ  enjoins  him,  that  of  the  goods  and  chattels  of  the 
Defendant  he  cause  to  be  made  so  much  money;  and 
he  is  further  enjoined,  that  he  have  that  money  before 
the  king  at  Westminster  on  the  return  day,  to  be  ten* 
dered  to  the  Plaintiff:  so  that  the  selling  or  making  of 
the  goods  into  money  appears  to  be  a  most  essential 
part  of  the  sheriff's  duty. 

But  it  has  been  contended  in  many  of  the  cases  on 
this  subject,  and  more  particularly  by  the  late  Mr. 
Baron  Woodj  in  his  elaborate  judgment  in  the  case  of 
The  King  v.  Giles  {a\  that  the  execution  is  executed  by 
the  seizure ;  and,  certainly,  if  that  were  the  case,  there 
would  be  an  end  of  the  question ;  because  it  is  abun- 
dantly clear  that,  after  execution  executed,  an  extent 
from  the  crown  comes  too  late :  The  Atlorney^General 
V.  Fort  (b).    In  such  case  the  property  is  altered,  and  the 

(a)  8  Price,  314.  (i)  8  Price,  364.  in  note. 

crown 
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crown  cannot,  -  on  process  against  A^  seize  the  goods       16SS. 
ofJSL 

Considering  the  authority  by  which  this  proposition 
of  the  seizure  alone  changing  the  property  has  been 
maintained,  it  becomes  necessary  to  investigate  the  law 
upon  the  snbject,  and  examine  the  grounds  upon  which 
it  has  been  supported.  « If  the  property  be  altered  by 
the  bare  seizure,  to  whom  does  it  pass  ?    They  say  to 
to  the  sheriff.     But  this  cannot  be,  for  the  goods  would 
not  be  forfeited  by  his  outlawry,  or  his  conviction  for 
felony,  nor  would  they  pass  under  a  grant  of  <^  all  his 
goods;"  and  if,  after  seizure,  the  Defendant  pays  the 
debt  to  the  sheriff,  he  is  entitled  to  have  his  goods  again 
without  any  grant  from  the  sheriff,  or,  if  a  leasehold, 
without  re-assignment.     So  also,  I  apprehend,  if  goods 
in  execution  are  burnt,  or  otherwise  injured  without  de- 
fimlt  of  the  sheriff,  it  is  the  loss  of  the  Defendant     The 
sheriff  under  the  writ  has  a  mere  power  to  sell,  without 
any  interest  vested  in  him,  except  that  which  every  bailee^ 
such  as  a  carrier,  wharfinger,  &c.  who  is  answerable 
over,  has  for  his  own  protection.     This  interest,  if  so  it 
may  be  called,  is  called  a  special  property,  as  contradis- 
tinguished from  a  general  property;  and,  in  respect  of 
this,  we  know  he  may  bring  trover  for  the  goods  seized 
against  a  stranger.     But  it  is  not  a  beneficial  interest. 
In  addition  to  these  illustrations  there  is  the  authority  of 
Lord  Hardwicke^  who  lays  it  down  in  2  Eq.  Ca.  Abr.  38 1. 
that  neither  before  the  statute  of  frauds  nor  since  is 
the  property  of  the  goods  altered  by  mere  seizure,  but 
continues  in  the  Defendant  until  the  execution  executed. 
The  cases  cited  by  Mr.  Baron  Wood  in  support  of  his 
opinion,  that   the  property  is  altered  by  the  sherifi^s 
sdrare,  and  before  actual  sale,  by  no  means  bear  him  out. 
The  first  case  he  cites  with  respect  to  goods  and  chattels, 
is  Lecimere  v.  Thoroughgood.  (a)     That  was  an  action  of 

(a)  Combcrb.  zaa.     3  Mod.  ^36. 

Vol.  IX.  N  trespass, 
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1882.  trespass,  not  trover,  brought  against  the  sheriiT.  The 
extent  there,  was  after  the  seizure,  and  before  any  sale 
or  venditioni  exponas^  and  it  appears,  certainly,  that  a 
question  was  made,  whether  the  extent  did  not  come 
too  late,  and  the  judges  are  reported  to  have  intimated 
an  opinion  that  it  did.  But  the  case  was  not  decided 
upon  that  ground.  Judgment  was  ultimately  given 
for  the  Defendants,  (and  not  for  the  Plaintiff,  who  im- 
peached the  validity  of  the  extent,)  upon  the  ground 
that  they  could  not  be  made  trespassers  by  relation. 
The  opinions,  therefore,  thrown  out,  were  mere  obiter 
dictOf  and  the  reports  themselves  are  very  loose  and  un- 
satisfactory. In  one  of  them,  Comberback,  Lord  Holt  is 
indeed  reported  to  have  said,  ^^  the  property  of  the 
goods  is  vested  by  the  delivery  of  the  ^fieri  facias;^ 
but  this  is  directly  contrary  to  the  opinion  of  Lord 
Hardwicke  in  2  Eq.  Cas.  Abr.^  and  to  the  two  cases 
of  Burdon  v.  Kennedy  (a),  and  Phillips  v.  T/iomp- 
son  (i),  in  which  latter  it  was  decided,  that  by  the  de- 
livery of  the  writ,  the  goods  were  only  so  bound  that 
the  defendant  could  not  dispose  of  them  afterwards,  and 
that  the  delivery  of  the  writ  to  the  sheriff  is  no  execution 
diereof.  And  this  dictum  of  Lord  Holtj  Lord  Mansfield^ 
in  Cooper  v.  Chitty  (c),  suspected  was  a  mistake  of  the 
reporter. 

The  next  case  relied  on  by  Mr.  Baron  Wood  is 
Clerk  V.  Withers,  (rf)  In  that  case  the  principal  ques- 
tion was  respecting  the  operation  of  the  stat.  17  Car.  2. 
c.  8.  upon  a  judgment  by  default  obtained  by  an  ad- 
ministrator; whether,  as  that  statute  apph'es  in  terms 
only  to  judgment  after  verdict,  there  could  be  any  per- 
sonal representative  of  the  intestate  who  could,  by  pro- 
cess, compel  the  sheriff  to  sell.  It  was  incidentally 
contended  there,  by  counsel,  that  a  seizure  by  the  sheriff 

(a)  3  Atk.  738.  (c)  I  Burr,  20. 

(b)  3  Lev,  Z91.  (d)  6  Mod.  290. 

was 
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was  a  satisfaction  of  the  debt,  and,  therefore,  that  the  1832. 
plainti£^  who  had  brought  a  scire  facias  to  have  restitu- 
tion, should  not  have  it  But  the  utmost  length  to 
which  Lord  Holt  carried  this  was,  that  the  seizure  to 
the  value  of  the  debt  discharges  the  defendant,  unless 
the  execution  be  afterwards  avoided,  and  that  the  seizure, 
so  long  as  it  continues,  is  a  sufficient  bar.  But  the 
point  really  determined  was,  that  an  execution  being  an 
entire  thing  when  once  begun,  shall,  as  between  the 
parties,  be  proceeded  with,  notwithstanding  a  change  of 
sherifi^  or  the  death  of  the  plaintiff,  nothing  having  oc- 
curred to  avoid  the  seizure,  or  to  intercept  the  authority 
of  the  sheriff  before  sale,  the  sale,  under  such  circum- 
stances, being  considered  but  a  formal  part  of  the  exe- 
cution. There  was  no  decision,  that,  as  against  one 
having  a  paramount  claim,  the  property,  by  the  seizure, 
was  irrevocably  changed;  but  the  whole  is  consistent 
with  the  hypothesis,  that  the  goods,  in  such  a  case,  are 
in  the  custody  of  the  law. 

With  respect  to  the  argument  drawn  from  the  statute 
21  Jac.  1.  r.  19.,  —  which  provides,  that  where  no  exe- 
cution or  extent  has  been  served  and  executed,  creditors 
by  judgment,  statute,  &c.  or  other  security,  shall  not  be 
relieved  upon  any  such  judgment,  &.c.  for  more  than  a 
rateable  part  of  their  just  and  true  debt  with  the  bank- 
rupt's other  creditors,  without  respect  to  any  greater 
sum  contained  in  such  judgment,  &c.  or  other  security, — 
and  upon  which  it  has  been  determined  that  when  a  cre- 
ditor has  obtained  judgment  and  sued  out  execution,  and 
a  seizure  has  been  made  under  it,  if  before  sale  an  act 
of  bankruptcy  intervenes,  the  judgment  creditor  shall 
not  be  obliged  to  come  in  under  the  commission,  but 
the  sheriff  may  proceed  to  sell  the  goods ;  from  which 
determinations  Mr.  Baron  Wood  draws  the  conclusion, 
that  they  must  have  proceeded  on  the  ground,  that  as 
soon  as  goods  have  been  seized  under  dijieri  facias^  that 
seizure  is  considered  in  law  as  being  an  execution  exe- 

N  2  cuted; 
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cuted;  the  answer  is,  that  these  determinations  only 
prove,  that  as  between  subjects,  an  execution,  once  begun 
by  seizure,  shall  proceed,  notwithstanding  a  subsequent 
act  of  bankruptcy,  and  commission  issued ;  and  in  the 
case  of  Judley  v.  Halsey  (a),  which  I  believe  was  the 
first  decision  to  this  effect,  wherein  the  circumstances 
were  precisely  the  same  with  those  in  Strir^rfeUaafs 
case  (i),  —  the  main  difference  being,  that  in  the  one  the 
bankrupt  commissioners  claimed  against  the  extent  upon 
the  statute  staple,  and  in  the  other,  the  crown, — the  Court 
expressly  distinguished  it  from  the  case  in  Dyer^  by 
saying,  ^^  for  there,  although  the  goods  were  extended, 
yet  they  were  not  delivered  to  the  conuzee,  and  the  writ 
was  not  returned,  and  the  writ  of  privilege  was  for  debt 
due  to  the  king,  wherein  the  king  hath  his  prerogative 
by  the  common  law/'  In  addition,  I  may  observe,  that 
the  distinction  taken  in  the  recent  cases  of  Wymer  v. 
KembU  (c\  Notley  v.  Buck  (d),  and  Marland  v.  PeUaU  (^), 
which  were  in  exposition  of  the  stat.  6  G.  4.  c.  16. 
s.  108.,  proceeded  principally  upon  this  very  difference 
between  a  mere  naked  seizure  before  bankruptcy,  and  a 
seizure  consummated  by  sale,  or  the  payment  of  the 
money  directed  to  be  levied.  In  fVi/mer  v.  Kemble  the 
goods  of  the  debtor  had  been  seized  under  2l  fieri  facias^ 
and  delivered  to  the  creditor  under  a  bill  of  sale  by  the 
sheriff;  then  a  bankruptcy  followed,  and  it  was  held 
that  the  Plaintiff  had  ceased  to  be  a  creditor,  the  ori- 
gienal  debt  having  been  extinguished  by  the  sale.  The 
like  decision  was  come  to  in  Morland  v.  PeUatt^  where, 
though  there  had  been  no  sale  of  the  goods,  the  balance 
of  the  money  directed  to  be  levied  had  been  paid  over 
to  the  sheriff  before  the  act  of  bankruptcy.  But  in 
Notley  V.  Buck^  where  the  sheriff  had  made  a  seizure 
before  the  act  of  bankruptcy,  but  the  goods  remained  in 

(a)  Cro.  Car.  X48.  (d)  8  B.  £ff  C.  160. 

Djfer^Syi.  [e)  8jB.efC.7aa. 

6jB.&C.  479* 
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his  hands  unsold  at  the  time  of  it,  it  was  held  that  the        1882. 
sheriff  could  not  pay  over  to  the  creditor  the  proceeds  of 
the  execution  received  upon  a  sale  after  the  bankruptcy. 
But  although  the  position   that  the  property  is  not 
devested  out  of  the  debtor  by  mere  seizure  under  a  Jieri 
faciasy  was  partly  admitted  by  the  counsel  of  the  Plaintiff 
in  error  in  this  case,  yet  it  was  most  strongly  pressed  by 
him  in  his  argument  that  by  the  seizure  the  judgment- 
creditor  here  had  a  lien  on  the  goods  or  a  special  pro- 
perty therein,  and  that  the  crown  under  an  extent  can 
only  take  subject  to  that  lien  or  special  property.     And 
this  right  of  the  judgment-creditor,  he  observed,  had 
not  been  adverted  to  in  any  of  the  cases.     With  respect 
to  the  property,  many  other  cases  might  be  added ;  but 
enough  probably  has  been  said,  and  I  will  add  only  the 
authority  of  Mr.  Justice  Baijley.     In  Morland  v.  Pdlatt 
the  learned  Judge  says,  ^^  After  seizure,  and  before  sale, 
the  sheriff  has  a  special  property  in  the  goods ;  but  the 
debtor  has  the  general  property ;  up  to  that  time,  there- 
fore, the  debt  is  not  extinguished,  and  the  judgment- 
creditor  has  a  security  for  his  debt.''     This  special  pro- 
perty is  in  the  sheriff,  not  as  trustee  for  the  judgment  cre- 
ditor, but  for  the  purpose  of  his  own  protection.    Neither 
had  the  judgment  creditor,  in  this  instance,  any  lien  on 
the  goods.     Let  us  see  what  a  lien  is.    In  Hammonds  v. 
Barclay  (a),  Mr.  J.  Grose  says,  *^  a  lien  is  a  right  in  one 
man,  to  retain  that  which  is  in  his  possession  belonging 
to  another,  till  certain  demands  of  him,  the  person  in 
possession,  are  satisfied."  ^  The  Master  of  the  Rolls,  in 
Gladstone  v.  Birley  (5),  lays   it  down,    **  the  question 
always  is,  whether  there  be  a  right  to  retain  the  goods 
till  a  given  demand  shall  be  satisfied."     In  Lickbarrow 
V.  Mason  (c),  Mr.  J.  BuUer  observes,  ^^  liens  at  law  exist 
only  in  cases  where  the  party  entided  to  them  has  the 

(a)  %EajU%%T.  (r)  6  ^^/f,  15.  note. 

(^)   a  3f(rrit;.  404. 
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possession  of  the  goods ;  and,  if  he  once  parts  with  the 
possession  after  the  lien  attaches,  the  lien  is  gone."  In 
Heywood  v.  Waring  (a),  Lord  Ellehborough  says,  "  with- 
out possession  there  can  be  no  lien.  A  lien  is  a  right 
to  hold,  and  how  can  that  be  held  which  was  never  pos- 
ssessed.''  In  HaUett  v.  Bousfield  (i),  Lord  Eldon  asks, 
**  how  can  the  doctrine  of  lien,  that  is,  the  right  of  a 
party  having  property  in  his  possession,  to  retain  it  until 
his  demand  is  satisfied,  be  applied  to  the  interest  of  a 
freighter  who  has  no  possession,  the  whole  being  in  the 
possession  of  the  owner."  (And  many  other  dicta  to  the 
same  effect  are  collected  by  Mr.  MontagUy  in  his  Sum" 
maty  of  the  Law  of  Lien^  Introductory  Chap.  p.  1.  &c.) 
So  here,  I  ask,  how  can  the  doctrine  of  lien  to  retain 
these  goods  be  applied  to  this  judgment  creditor  who 
had  no  possession,  the  goods  being  in  the  possession  of 
the  sheriff.  The  sheriff  seizes,  not  as  the  agent  or 
servant  of  the  party,  but  as  a  minister  of  justice  and  an 
officer  of  the  Court ;  and,  therefore,  his  possession  is 
not  the  possession  of  the  creditor,  but  the  custody  of 
the  law.  But,  if  there  was  no  lien,  the  cases  of  The 
King  V.  Humphrey  (c),  The  King  v.  Lee{d)j  and  Casberd 
V.  The  Attomey'General  {e\  which  were  cases  of  a 
wharfinger's  and  a  factor's  lien,  and  an  equitable  mort- 
gage by  deposit  of  the  title  deeds,  are  inapplicable,  the 
creditor  there  having  had  actual  possession  of  the  articles 
in  respect  of  which  he  claimed.  But  when  goods  are  in 
what  is  called  the  custody  of  the  law,  the  property  is,  as 
it  were,  in  abeyance,  and  must  ultimately  belong  to  the 
party  to  whom,  under  all  the  circumstances,  the  law 
adjudges  it. 

But  it  was  said  that  the  judgment  creditor,  by  force 
of  the  seizure,  had  at  least  a  security.     This  has  cer-* 


(a)  4  Camph.  29 1. 

(b)  x8r^x.i88. 

\e)  I  M^cun.  £sr  r.  173. 


(e)  6  Pricef  411, 
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tainly  been  so  decided  with  reference  to  the  6  G.  4. 
€.}$•  5. 108.  But  I  do  not  see  what  it  proves.  The 
security  may  be  vested  and  certain,  or  it  may  be 
contingent  and  defeasible.  It  does  not  necessarily  im- 
port present  property,  nor  even  beneficial  interest.  If 
tenant  for  life  without  impeachment  of  waste,  or  tenant 
in  tail,  sell  trees  standing  and  growing  on  the  land, 
which  he  may  lawfully  do,  the  vendee,  in*  common 
language,  might  be  said  to  have  a  security  for  the  money 
which  he  has  advanced ;  but  if  the  vendor  should  die 
before  the  trees  are  severed  from  the  soil,  the  right  of 
the  remainder-man  or  issue  in  tail  steps  in  and  defeats 
that  of  the  vendee.  So  here,  although  the  judgment 
creditor  had  a  security,  yet  still  it  was  a  possible  case,  I 
say  no  more  at  present,  that  a  jus  tertii  might  interpose 
and  destroy  it. 

This  brings  me  to  the  consideration  of  the  second 
branch  of  the  question,  namely,  whether  the  extent  in  this 
case  at  the  suit  of  the  crown  constituted  such  sljus  tertii. 
It  is  perfectly  clear,  that  at  common  law  the  king  had  very 
peculiar  prerogatives,  much  beyond  the  common  right  of 
a  subject  for  the  recovery  of  his  debts.  Of  these,  (not  to 
mention  others  which  are  not  to  the  present  purpose,)  one 
was,  that  where  one  was  indebted  to  the  king,  and  likewise 
to  other  persons,  the  king's  debt  was  to  be  preferred  in 
payment,  that  is,  the  king  was  to  be  paid  before  any 
other  creditor  of  the  party,  and,  consequently,  to  be 
preferred  in  an  execution.  Mad.  Exch.  183.  c.  23.  5.  7« 
The  general  rule  is,  and  this  has  been  acknowledged  in 
all  the  cases,  that  when  the  right  of  the  king  and  that  of 
a  subject  concur,  that  of  the  king  shall  prevail.  See  the 
instances  put  in  The  Attomey^General  v.  Andrew,  {a) 
But  in  ancient  times  the  law  of  prerogative  went  farther 
than  this,  and  provided   the  most  effectual  means  of 

(a)  Hardr.  aj.     Plowdtn^  158, 2159.  a64* 
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security,  that  the  king's  title  should  always  be  the  first. 
It  prohibited  the  creditors  of  a  king's  debtor  even  from 
taking  out  execution   until  all  the  king's  debts  were 
satisfied,  although  the   king's  debts  were  the  later  in 
point  of  time ;  and  if  the  king's  debtor,  notwithstanding^ 
was  sued  or  attached,  the  king  had  a  remedy  by  writ  of 
protection  to  protect  his  debtor:  Co.  Idtt  13 1. &  Fitz. 
N.  B.  6&y  66.  tit.  Protection.  The  King  v.  Cotton,  (a)     A 
king's  debtor  could  not  make  a  will  to  dispose  of  his 
chattels  to  the  king's  prejudice,  nor  could  his  executor 
have  administration,  without  permission  from  the  king  or 
justices,  or  barons  of  the  exchequer,  upon  giving  security 
to  answer  the  king's  debts.     See  numerous  precedents 
in  Maddoa?s  Exchq.  c.  28.     These  prerogatives  have,  at 
different  times,  been  controlled  and  regulated  by  statutes; 
but  these  very  statutes  testify  their  existence.     Thus,  in 
the  statutes   of  Magna  Charta,  9  Hen.  3.  c.  18.,  it  is 
enacted,  that  if  any  holding  of  the  king  a  lay  fee  do 
die,  and  the  sherifiP  shew  the  king's  letters  patent  of  his 
summons  for  debt,  which  tlie  dead  man  did  owe  to  the 
king,  it  should  be  lawful  to  the  sheriff  to  attach  and 
enrol  all  the  goods  and  chattels  of  die  deceased  being 
found  in  the  lay  fee,  to  the  value  of  the  debt,  so  that 
nothing  thereof  should   be  removed  until  the  debt  be 
paid  ofi^  and  the  residue  should  remain  to  the  executors 
to  perform  the  testament  of  the  deceased.     Again,  the 
Stat.  25  £(2. 3.  c.  19.,  after  reciting,  that  forasmuch  as 
the  king  had  before  that  time  made  protections  to  divers 
people  which  were  bounden  to  him  in  some  manner  of 
debt,  that  they  should  not  be  impleaded  of  the  debts 
which  they  owed  to  others,  till  they  had  made  gree  to 
our  Lord  die  King  of  that  which  to  him  was  due  by 
them  by  reason  of  his  prerogative ;  and  so,  during  such 
protections,  no  man  hath  used  nor  durst  implead  such 
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debtors ;  enacts,  that,  notwithstanding  such  protections, 
the  parties  which  have  actions  against  their  debtors  shall 
be  answered  in  the  king's  court  by  their  debtors ;  and  if 
judgment  be  thereupon  given  for  the  plaintiiF  or  de- 
mandant, the  execution  of  the  same  judgment  shall  be 
put  in  suspense  till  gree  be  made  to  the  king  of  his  debt : 
and  if  the  creditors  will  undertake  for  the  king's  debt, 
they  shall  be  thereunto  received,  and  shall  have  exe- 
cution against  the  debtors  of  the  debt  due  and  adjudged 
to  them,  and  also  shall  recover  against  them  as  much  as 
they  shall  pay  to  the  king  for  them.     After  the  passing, 
therefore,  of  this  statute,  which  considerably  abridged 
the  ancient  prerogative,  although  a  subject  might  pur- 
sue his  debtor  to  judgment,  yet  he  could  not  sue  out 
execution  until  the  king's  debts  were  paid  or  secured, 
the  king  being  entitled  to  the  first  execution.     This  ex- 
ecution, it  is  material  to  recollect,  at  the  common  law, 
was  against  the  body,  the  land,  and  the  goods  of  the 
accountant  or  the  king's  debtor.     Sir  William  Harberfs 
case,  {a)    The  words  of  Lord  Coke  on  this  point  are,  *'  It 
was  reserved  that,  at  the  common  law,  the  body,  the 
land,  and  the  goods  of  the  accountant  or  the  king's 
debtor  were  liable  to  the  king's  execution,  for  Thesaums 
B^gis  est  pads  vinculum  et  bellorum  nervij  and,  therefore, 
the  law  gave  the  king  full  remedy  for  it:  and  therewith 
agrees  5  Eliz.  Dyer  S24.,  and  Plcw.  Com.  321. ;  Sir  ffil- 
Ham  CavendisKs  case,  who  was  treasurer  of  the  chamber; 
24  E.  S.,  Watten  De  Chirton^s  case ;  and  infinite  prece- 
dents in  the  Exchequer,  to  prove^  that  for  the  king's 
ddt,  the  body  and  the  land  of  the  debtor  shall  be  liable 
by  the  common  law  before  the  statute  of  S3  H.  8.  c.  39." 
The  statute  did  not  give  to  the  crown  this  triple  remedy, 
and  whether  it  could  be  pursued  as  now  by  one  single 
process,  or  must  have  been  separately  worked  out  by 
different  writs,  is  a  matter  of  no  moment. 

(a)  3  Rgp.  la  b* 

Thus 
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1832.  Thus  stood  the  law  until  the  statute  33  Hen.  8.  c.  39. 

passed.  And  upon  this  short  statement  there  seems  to 
me  no  doubt,  that  if  no  alteration  of  the  law  in  this  re- 
spect was  made  by  that  statute,  the  king,  in  the  present 
instance,  is  entitled  to  preference  under  the  extent, 
although  it  did  not  reach  the  sheriff  until  the^n  facias 
was  partly  executed  by  seizure ;  for  it  would  be  absurd 
to  hold  that  when  it  was  unlawful  to  issue  an}'  execution 
before  the  king's  debt  was  paid,  that  the  creditor,  by  his 
disobedience  of  the  law  in  suing  out  an  execution,  should 
gain  an  advantage  over  the  king.  Then,  has  the  stat 
33  Hen.  8.  c.  39.  altered  the  law  in  this  matter?  That 
stat  sect.  74.  enacts,  ^*  that  if  any  suit  be  commenced 
or  taken,  or  any  process  be  hereafter  awarded  for  the 
king,  for  the  recovery  of  any  of  the  king's  debts,  that 
then  the  same  suit  and  process  shall  be  preferred  before 
the  suit  of  any  person  or  persons,  and  that  our  said 
sovereign  lord,  his  heirs  and  successors,  shall  have  the 
first  execution  against  any  defendant  or  defendants,  of 
and  for  his  said  debts,  before  any  other  person  or  per- 
sons, so  always  that  the  king's  said  suit  be  taken  and 
commenced,  or  process  awarded  for  the  said  debt  at  the 
suit  of  our  said  sovereign  lord  the  king,  his  heirs  or 
successors,  before  judgment  given  for  the  said  other 
person,  or  persons."  It  has  been  very  properly  observed 
by  Lord  Chief  Baron  Macdonaldy  in  his  judgment  in  the 
case  of  The  King  v.  Wells  and  Allnutt  (a),  that,  according 
to  the  construction  put  upon  this  clause  in  the  cases  of 
Uppom  V.  Summer  and  Rorke  v.  Dayrell^  it  must  have  the 
effect  of  postponing  the  king's  execution,  though  it  should 
happen  to  be  prior,  both  in  teste  and  delivery,  to  the 
subject's  execution  on  his  prior  judgment;  which  would 
be  putting  the  crown,  as  to  its  execution,  upon  a  worse 
footing  than  a  subject,  inasmuch  as  between  subject  and 

(a)  i6  Eajt.  a8o,  981.  n. 
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subject  the  priority  of  the  delivery  of  the  writ  of  execa-  1832. 
tion  always  determines  the  question  of  preference,  with- 
out r^ard  to  the  priority  of  judgment.  Such  a  result 
surely  could  never  have  been  intended,  and  this  goes 
some  way  to  shew  that  the  construction  animadverted 
upon  is  not  the  right  one.  But  I  am  of  opinion,  upon 
other  grounds,  that  this  section  of  the  statute  has  been 
misunderstood.  The  first  branch  declares,  generally, 
that  the  king's  suit  and  process  shall  be  preferred  before 
the  suit  of  any  person  or  persons.  This  seems  to  be 
distinct  from  the  latter  branch,  which  confirms  the  right 
which  the  king  had  before  this  statute  of  having  the  first 
execution ;  not  a  preference  where  there  are  two  concur- 
ring executions,  one  at  the  suit  of  the  king;  but  the  first 
execution;  that  is,  the  sole  and  exclusive  execution 
against  any  defendant  for  his  debt,  before  any  other 
person.  Then  comes  the  condition  or  proviso,  **  so 
always  that  the  king's  said  suit  be  taken  and  com- 
mencedy  or  process  awarded  before  judgment  given  for 
the  said  other  person."  Now,  I  take  this  seventy-fourth 
section  to  be  a  supplement  to  the  nineteenth  chap,  of  the 
25  Edw.  3.,  and  the  judgment  mentioned  herein  to  mean 
a  judgment  obtained  by  favour  of  the  latter  statute. 
Then  the  meaning  will  be  this ;  Where  the  subject  has 
obtained  no  judgment,  the  king  is  entitled,  as  of  course 
he  must  be  if  he  sues  out  process,  to  the  first  execution. 
But  if  the  subject  has  obtained  a  judgment  before  any 
process  sued  out  by  the  crown,  the  execution  thereof 
shall  not,  by  virtue  of  the  stat.  25  Edw.  8.  c.  19.,  be  put 
in  suspense  till  gree  be  made  to  the  king  of  his  debt; 
but  in  such  event  he  is  at  liberty  to  follow  it  up  by  exe- 
cution, although  the  king's  debt  be  not  paid ;  and  if  he 
can  get  his  execution  completely  executed  before  the 
lung's  process  be  sued  out,  he  will  be  safe;  for  the  king 
is  only  to  have  absolutely  the  first  execution  where  the 
king^s  suit  is  taken  and  commenced,  or  process  awarded 

before 
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1832.  before  judgment  given  for  the  other  person.  By  this 
construction  the  greater  difficulties,  in  my  humble  judg- 
ment,  will  be  overcome,  though  perhaps  some  may  re- 
main ;  and  this  will  account  for  the  disuse  of  protections 
afterwards,  which  would  be  unavailing  when  the  king 
had  no  longer  a  right  in  ail  cases  to  the  first  execution. 

So  much  by  way  of  argument  from  the  account  we 
have  in  our  books  of  our  ancient  prerogative,  and  from 
the  statutes. 

The  cases  that  have  been  decided  upon  this  question 
have  been  so  often  cited  that  it  is  unnecessary  to  go 
through  them  all ;  I  will  only  observe,  that  the  weight 
of  authority  appears  to  me  to  preponderate  very  consi^ 
derably  in  favour  of  the  right  of  the  crown.  The  course 
of  decision  in  the  Court  of  Exchequer  has  been  uni- 
form, with  the  exception  of  the  Attomey-General  v. 
Andrea)  (a),  and  Mr.  Baron  WoocPs  opinion  in  The  King 
V.  GileSf  on  that  side ;  and  considering  that  this  is  th^ 
king's  great  court  of  revenue,  in  which  the  Judges  ar^ 
more  particularly  conversant  with  these  matters,  this 
consistency  of  judgment  ought  to  carry  great  weight 
with  it.  In  the  Attorney-General  v.  Andrew  the  reasons 
assigned  by  the  Judges  are  extremely  short,  and  in  truth 
consist  only  of  two;  the  one  that  the  stat  SSHen.S. 
abridges  the  prerogative,  and  controuls  the  common 
law,  and  that  the  words  in  the  seventy-fourth  section 
make  a  condition  precedent,  and  imply  a  negative ;  the 
second,  that  there  the  subject's  title  was  prior  to  the 
king's,  and  was  executed.  I  have  already  explained 
why,  in  my  opinion,  the  interpretation  that  has  been 
made  of  this  statute  is  an  erroneous  one,  and  why  this 
statute  does  not  affect  the  present  case.  With  respect 
to  the  holding  that  the  subject's  tide  was  executed,  if 
liberates  had   issued  upon  the  elegitSj  which  does  not 

{a)  Hardr.  23. 

appear 
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:o  have  been  the  case,  there  is  no  doubt  but        1882« 

;  was  so;  but  if  nothing  more  had  been  done 

isending  the  lands  upon  the  elegits^  I  take  the 

if  saying  that  the  subject's  title  was  not  exe- 

md  for  this  Stringefellaw's  case  (a)  is  my  autho- 

I  that  case  Stringefellaa)  had  sued  out  a  writ  of 

hcias  to  have  execution  of  a  statute  staple.   The 

Eiade  extent  of  the  defendant's  lands,  and  seised 

to  the  king's  hands,  but  did  not  make  livery, 

awards  a  writ  of  the  king's  prerogative  issued 

be  Court  of  Exchequer,  reciting  the  prerogative 

i€  king  ought  to  have  to  be  first  served  and  paid 

ebtors,  and  commanded  the  sheriiF  to  levy  the 

the  goods  of  the  debtor ;  and  if  he  had  not 
t,  then  to  extend  his  land.  This  writ  was  de- 
x>  the  sheriiF  after  the  day  of  the  return  of  the 
ty  but  before  the  first  writ  was  returned.  On 
iff  returning  to  the  king's  writ  that  the  debtor 
goods  or  lands  to  be  extended  besides  the  goods 
ttels,  lands  and  tenements  above  extended,  and 
eas  to  the  further  execution  of  that  writ  he  had 
iChing,  it  was  holden  in  the  Exchequer  for  law 
I  sheriff  should  be  amerced  if  he  would  not 
his  return,  namely,  return  the  extent  into  the 
uer  for  the  service  of  the  king's  debt;  and  Justices 
id  Bromley  were  of  the  same  opinion,  because 
3erty  of  the  goods  and  land  was  not  in  Stringer 
efore  they  were  delivered  to  him  by  the  writ  of 
This  case  has  always  been  acknowledged  for 
iw.  And  although  a  query  is  subjoined  by  the 
:  because  the  goods  on  being  seized  into  the 
lands  to  be  delivered  to  the  party,  were  in  the 

and  consideration  of  the  law,  and  privileged 
i  other  executions,  yet  this  doubt  proceeds  from 

{a)  Djer^  67  L 

not 
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not  attending  to  the  distinction  between  the  king's  case 
and  that  of  a  common  person.  In  the  case  of  a  subject, 
goods  distrained  or  seized  in  execution  cannot  be  again 
taken,  for  that  reason  ;  but  it  is  otherwise  in  the  case  of 
the  king.  The  Attorney-General  v.  Capel^  {a)  See  also 
the  note  by  Manwood  Chief  Baron,  in  margin,  Dy.  67*  b. 

The  cases  of  Uppom  v.  Sumner  and  Batke  ▼•  DajfreU 
appear  to  me  to  have  been  determined  on  wrong  prin- 
ciples. Little  research  appears  to  have  been  made,  in 
either^  into  the  nature  and  extent  of  the  royal  prero- 
gative at  common  law.  In  the  first,  the  judgment  pro- 
ceeded principally  on  the  stat.  S3  H.  7*  c.  8. ;  and  in  the 
latter,  on  the  mistaken  assumption  that  the  property  was 
changed  by  the  delivery  of  the  writ  to  the  sheriff.  With 
all  my  respect  for  the  learned  Judges  by  whom  these 
cases  were  decided,  and  no  one  can  have  greats,  I 
cannot  assent  to  them.  And  I  do  this  with  the  more 
freedom,  because  on  no  less  than  three  solemn  occasions 
the  Court  of  Exchequer  has  subsequently  testified  a 
similar  dissent. 

The  case  of  Thurston  v.  Mills  (i)  is  no  authority  either 
way;  because  although  the  Court  intimated  they  had 
formed  an  opinion  on  the  point,  it  was  not  divulged. 
With  these  exceptions,  the  determinations  of  the  courts 
will  be  found,  from  the  earliest  times,  to  have  been  in 
favour  of  this  prerogative.  I  therefore  humbly  give  it 
as  my  opinion,  that  the  first  question  propounded  by 
your  Lordships  should  be  answered  in  the  affirmative. 

With  respect  to  the  second  question  submitted  to  the 
judges,  —  Whether  it  makes  any  difference  whether  the 
writ  of  extent  be  in  chief  or  in  aid  —  I  am  of  opinion 
that,  in  this  respect,  there  is  no  difference  between  an 
immediate  extent  and  an  extent  in  aid.  It  appears  to 
have  been  the  practice,  in  very  ancient  times,  that  if  the 

{a)  %Sbo<iv.Ai%u  {b)  id  EasU  %SA* 

king's 
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king's  debtor  was  unable  to  satisfy  the  king's  debt  out 
of  his  own  chattels,  the  king  would  betake  himself  to 
any  third  person  who  was  indebted  to  the  king's 
debtor,  and  would  recover  of  such  third  person  what 
he  owed  to  the  king's  debtor,  in  order  to  get  payment 
of  the  debt  he  owed  to  the  crown.  Mad.  Exch.  c  28. 
8.8.  In  like  emergencies  the  king's  debtors  or  ac- 
countants were  wont  to  have  writs  of  aid,  whereby 
to  recover  their  debts  of  such  persons  as  were  indebted 
to  them,  in  order  to  enable  them  to  answer  the  debts 
they  owed  to  the  king.  Many  precedents  of  both 
modes  of  proceeding  are  cited  by  Madox  in  the  notes, 
ch.  23.  s.  8.  12.  One  of  them  is  in  the  fifth  year  of 
'Richard  1.,  in  the  great  roll  whereof  it  is  stated  that 
Henry  de  ComhiU  owed  the  king  100/.  for  the  arerage 
of  the  cambium  of  all  England^  except  Winchester^  and 
62.  for  the  term  of  the  land  of  Engelran  de  Mustroil ; 
and  WiUiam  Earl  of  Albemarle  acknowledged  before  the 
barons  of  the  Exchequer,  that  he  owed  so  much  to 
Henry  de  ComhiU;  and  thereupon  WiUiam  Earl  of 
jUbemarle  was  charged  (as  debtor  to  the  king)  with  the 
said  respective  sums.  Others  are  of  the  reign  of 
Henry  3.  and  Edward  1.  In  some  of  them  the  man- 
date is  to  the  sheriff  to  distrain  a  former  sheriff,  or  to 
aid  collectors  and  assessors  in  distraining  persons  in- 
bebted  to  the  king  for  aids  or  the  like;  and  therefore 
are  not  properly  extents  in  aid,  the  process  being 
against  persons  originally  indebted  to  the  crown;  but  in 
some  instances,  as  in  those  of  the  executors  of  Herbert 
de  Burgh,  Waller  de  Watford,  and  the  executors  of  the 
late  Bishop  of  Hereford,  the  mandate  to  the  barons  is, 
that  they  distrain  the  debtors  of  those  particular  persons, 
in  order  that  the  king  may  be  satisfied  the  debts  which 
they  owe  to  him  respectively,  according  to  the  law  and 
custom  of  the  Exchequer.  This  process,  though  now 
called  an  extent  in  the  second  degree^  is,  in  principle, 
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the  same  as  that  called  peculiarly  an  extent  in  aid  ;  the 
only  difference  being,  that  in  the  one  case  the  crown  b 
the  real  as  well  as  the  nominal  Plaintiff;  in  the  other, 
the  process  is  sued  out  for  the  recovery  of  the  debt  due 
to  the  king's  debtor,  and  for  his  benefit. 

It  is  clear,  therefore,  from  these  authentic  records, 
that  the  practice  of  charging  the  debtors  of  a  person 
indebted  to  the  king,  for  the  king's  debt,  goes  back  as 
br  as  the  period  of  legal  memory;  and  the  process  has 
been  gradually  moulded  into  its  present  shape,  and 
limited  to  its  present  extent  by  statutes,  and  by  the 
rules  and  decisions  of  the  Court  of  Exchequer. 

I  am  of  opinion,  therefore,  that  it  makes  no  difference 
whether  the  writ  of  extent  was  in  chief  or  in  aid. 


Vaughan  B.  After  much  consideration  devoted  to 
the  question  which  your  Lordships  have  been  pleased 
to  propound  to  the  Judges,  I  am  of  opinion  that  the 
writ  of  extent  issued  by  the  crown  under  the  circum- 
stances stated,  ought  of  right  to  supersede  the  subject's 
execution. 

During  the  progress  of  this  inquiry  my  mind  has 
been  agitated  by  doubts  suggested  by  a  review  of  the 
conflicting  judgments  which  have  been  pronounced  in 
the  superior  courts  of  Westminster  Hall  upon  this  long 
controverted  question,  involving  a  claim  to  exercise  an 
important  prerogative  of  the  crown  on  the  one  p^rt, 
and  a  valuable  civil  right  of  the  subject  on  the  other. 

The  arguments  in  favour  of  the  Plaintiff  in  error  may 
be  resolved  into  the  following  propositions :  —  First, 
That  no  prerogative  right  existed  in  the  crown  by  the 
common  law  to  issue  an  extent  whereby  the  goods  and 
chattels,  and  lands  of  the  king's  debtor  might  be  ex- 
tended, and  his  body  seized  to  enforce  the  payment  of 
his  debt 

Secondly,  that^  admitting  the  existence  of  such  pre- 
rogative 
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rogatiTe  right  under  the  common  law,  it  was  restricted        1892. 
and  controlled  by  the  statute  S3  Hen,  8.  c,  39.,  so  as  to 
prevent  its  operation  in  the  case  subjudice. 

Thirdly,  that,  independent  of  all  prerogative  right, 
after  an  actual  seizure  of  the  sheriff  under  aJleriJaciaSf 
at  the  suit  of  a  judgment  creditor,  the  property  in  the 
goods  taken  became  thereby  altered,  no  loiter  con- 
tinuing the  property  of  the  debtor,  ancT  consequently  no 
longer  amenable  to  the  process  of  the  crown. 

Fourthly,  that  the  sheriff  acquired,  by  the  seizure, 
such  a  special  property  in  the  goods  as  to  deprive  the 
crown  of  any  benefit  to  be  derived  from  this  process  of 
extent 

The  main  question  depends  upon  the  true  con- 
struction of  the  33  Heii.  8.  c.  39.  s.  74.:  but,  in  the  in- 
terpretation of  this  statute,  the  important  preliminary 
inquiry  presents  itself;  viz.,  whether  before,  and  inde- 
pendent oi^  any  legislative  enactments,  the  crown  was 
not  entitled,  by  the  common  law,  to  extend  the  lands, 
and  to  take  the  body  as  well  as  the  goods  and  chattels 
of  the  king's  debtor  in  satisfaction  of  the  debt 

Sir  Edward  West  in  his  Treatise  upofi  the  Lato  and 
Practice  of  Extents,  states,  (but,  as  I  conceive,  erro- 
neously,) that  the  crown  derived  its  power  of  issuing  an 
extent  from  the  provisions  of  this  statute.     In  page  108 
be  observes,  that  *'  this  statute  gave  to  the  crown  a  new 
kind  of  execution  for  all  its  debts ;  a  species  too  of  exe- 
cution which  before  that  statute  was  the  subject's  exe- 
cudon,  and  the  subject's  only ; "  and  in  page  1 10.  he 
repeats,  **  that  the  subject's  process  by  extent  being  im- 
parted to  the  crown,  the  crown  will  of  course  have  die 
same  rights  in  the  use  of  that  process  as  the  subject." 

The  author  of  that  treatise  seems  to  have  been  be- 
trayed into  this  error  by  what  I  would  rather  call  an 
^uivocal  than  an  inaccurate  expression  of  Lord  Coke 
in  his  Comment,  upon  the  eighth  Cap.  Magna  Charta, 
Vol.  IX.  O  2  InU. 
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IdSS.  2  Insl.  19.  which  contains  the  following  passage:  — 
*^  After  the  statute  33  Hen.  8.  c,  39.  was  made  for  levy- 
ing of  the  king's  debts,  the  usual  process  to  the  sheriff 
at  this  day  is.  Quod  diligenter  per  sacramentumj**  &c 
From  the  words  qfier  the  statute  Mr.  West  infers  that 
the  king  was  not  empowered  by  virtue  of  his  prerogative 
^at  the  common  law,  to  issue  any  writ  of  extent  to  en- 
force the  payment  of  his  debts  before  that  statute,  such 
authority  being  created  and  conferred  for  the  first  time 
by  the  provisions  of  that  act.  Lord  Chief  Baron  GtZ- 
bert  understands  this  expression  of  Sir  Edward  Coke^s^ 
after  the  statute,  &c.  in  the  same  sense,  although 
he  suggests  a  doubt  respecting  its  accuracy;  for  in 
page  127*  of  his  Treatise  on  the  Court  of  Exchequer, 
after  transcribing  a  process  known  by  the  name  of  the 
long  writ,  he  observes,  '^  My  Lord  Coke  says  this  writ 
was  made  since  the  statute,  but  of  this  I  have  great 
doubt,  because  it  seems  so  contrived  that  an  inquisition 
should  be  found  whether  the  debtor  had  any  goods  and 
chattels,  and  if  upon  inquisition  there  were  none  found 
then  to  extend  the  lands  and  to  take  the  body  of  the 
debtor.  So  that  it  seems  this  writ  might  have  been 
used  before  the  stat.  of  Hen.  8.  without  any  violation  of 
^Magna  Charta,  for  if  it  were  found  that  the  debtor  had 
no  goods,  they  might  seize  the  lands  and  take  the  body: 
and,  therefore,  it  seems  to  be  a  writ  that  was  used  upon 
motion  to  the  Court  and  in  cases  of  necessity  before  the 
Stat,  of  Hen.  8.,  but  since  that  statute  they  may  have  a 
capias,  levari,  or  extent,  without  any  such  inquisition 
touching  the  goods.'' 

The  opinion  of  Sir  Edward  Coke  appears  to  me  to 
have  been  misapprehended.  I  do  not  understand  him 
to  affirm  that  the  king  had  no  power  of  issuing  an  ex- 
tent for  the  levying  of  his  debts  before  the  statute,  but 
that  the  particular  writ  of  which  he  gives  only  a  partial 
extract,  had  been  the  usual  process  to  the  sheriff  since 

that 
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that  statute,  and  was  so  at  that  day.     Indeed,  the  very        1832. 
first  passage  in  the  eighth  chapter  of  Magna  Chartaj 
upon  which  he  is  commenting,   *'  Nos  vero  vel  BaUivi 
ftostri  rum  seiziemus  terram  aliquam  vel  redditum  pro 
debito  aliquo  quamdiu  catalla  debitoris  prassentia  suffi- 
ciant  ad  debitum  reddend  et  ipse  debitor  paratus  sit 
inde  satisfacere,"  was  introduced  in  ease  of  the  sub- 
ject, for  the  purpose  of  restraining  the  power  of  the 
crown,  and  correcting  an  abuse  of  the  prerogative,  by 
preventing  the  seizure  of  the  lands  and  rents  of  the 
crown  debtor,  where  goods  and  chattels  could  be  found 
sufficient  to  satisfy  the  debt.     Lord  Coke  observes  upon 
this  passage,  that  "  by  order  of  the  common  law,  the 
king  for  his  debt  had  execution  of  the  body,  lands,  and 
goods  of  the  debtor : "  and  adds,  '^  this  is  an  act  of  grace, 
and  restraineth  the  power  that  the  king  had  before." 
Both  the  text  and  the  comment  therefore  conspire  to 
prove  that  Lord  Coke  could  never  intend  to  ascribe  the 
origin  of  the  process  of  extent  to  the  stat.  of  Hen.  8. 
Indeed,  the  reports  of  that  eminent  lawyer  are  replete 
with  resolutions  confirming  the  prerogative  right  of  the 
crown  to  issue  process   of  this  description '  from  the 
earliest  times.     I  will  cite  one  case  only  from,  his  re- 
ports in  proof  of  this  position.     Sir  William  Harberfa 
case,  (a)     It  was  there  resolved,  that  at  the  common 
law  the  body,  the  lands,  and  the  goods  of  the  king's 
debtor  or  accomptant  were  liable  to  the  king's  execution ; 
for  that  thesaurus  regis  est  pads  vinculum  et  bellorum 
nervi.     And,  therefore,  the  law  gave  the  king  the  full 
remedy  for  it:  and  therewith  agrees  6  Eliz.  Dyer^  SSi*. 
and  Plawd.  Com.  321. a.;  Sir  William  CavendisVs  case, 
24*  EdoD.  3. ;  Walter  de  Chirton^s  case ;  and  infinite  pre- 
cedents in  the  Exchequer,  to  prove  that  for  the  king's 
debt  the  body  and  land  of  the  debtor  shall  be  liable  by 
the  common  law  before  the  stat  33  Hen.  8.  c.  39. 

O  2  I  have 
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1899^  I  have  before  observed,  that  Lord  Coke  gives  only  a 

partial  extract  of  the  usual  process  which  be  states  to 
have  issued  since  the  stat.  33  Heiu  8.  If  the  whole  of 
it  had  been  inserted  it  would  have  appeared  from  the 
concluding  part  whether  it  issued  from  the  office  of  the 
kingf  or  of  the  lord  treasurer's  remembrancer. 

The  long  writ,  introduced  and  commented  upon  by 
Ixnrd  Chief  Baron  Gilbert  in  the  chapter  in  which  he 
expresses  his  doubts  respecting  the  accuracy  of  Lord 
Cote  as  to  the  period  of  time  when  that  species  of  pro- 
cess was  first  issued  for  the  purpose  of  securing  the  kingf s 
debtSf  was  undoubtedly  a  writ  from  the  office  of  the 
king's  remembrancer;  as  appears  from  the  concluding 
part  of  it,  containing  an  injunction  not  to  sell  until  the 
further  order  of  the  Court;  from  the  bonds  remain- 
ing in  the  custody  of  the  king's  remembrancer ;  and 
firom  referring  in  distinct  terms  to  the  statute  33  Hen.  8. 
as  the  authority  from  which  it  emanated,  and  bdng 
also  signed  by  Mashanij  who  was  at  that  time  an  officer, 
not  in  the  lord  treasurer's  but  in  the  king's  remem- 
brancer's office. 

Without  professing  to  have  examined  the  infinity  of 
precedents  to  which  Sir  Edward  Coke  alludes,  the 
searches  I  have  made  have  satisfied  my  mind  that  from 
that  department  of  the  revenue  office  in  the  Court  oi 
Exchequer  under  the  control  and  management  of  the 
lord  treasurer's  remembrancer,  a  strong  prerogative 
process  or  writ,  combining  in  effect  the  Jieri  facias^  the 
levari  fadas^  and  capias  corpus,  has,  from  the  earliest 
times,  been  issued  upon  special  application  founded  on 
the  necessity  of  the  case,  without  any  previous  summons 
or  notice,  and  directed  at  once  against  the  goods  and 
chattels,  lands,  and  tenements,  and  body  of  the  crown 
debtor,  to  levy  all  such  debts  as  by  being  charged  upon 
the  revenue  rolls  in  that  office  were  become  in  the  nature 
of  recorded  debts  or  duties. 

The 
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The  more  ordinary  and  usual  course  of  proceeding 
was  to  trantmit  them  to  the  pipe  office,  and  enter  them 
upon  the  roll  annexed  to  the  summons  of  the  pipe,  to 
be  levied  by  that  process ;  and  if  retdmed  niAil  by  the 
sheriff,  to  introduce  them  into  a  schedule  as  described 
by  Lord  Chief  Baron  Gilbert^  and  send  them  into  the 
office  of  the  lord  treasurer's  remembrancer,  to  be  levied 
by  the  general  prerogative  process,  or  long  writ,  which 
issued  periodically  at  two  stated  seasons  of  the  year  for 
the  recovery  of  all  such  debts. 

I  will  not  abuse  your  Lordships'  patient  attention  by 
stating  the  reasons  which  have  led  me  to  conclude  the 
Lord  Chief  Baron  Gilbert  may  have  confounded  the 
long  writ  issued  from  the  office  of  the  king^s  remem- 
brancer under  the  authority  of  the  statute  33  H.  8.  with 
the  long  writ  which  it  has  been  immemorially  the  course 
of  the  Court  of  Exchequer  to  issue  from  the  office  of  the 
lord  treasurer's  remembrancer.  It  may  be  sufficient  for 
the  purpose  of  the  present  enquiry  to  take  it  upon  the 
authority  of  so  eminent  a  Judge,  who  presided  at  the 
head  of  the  Court  of  Exchequer,  that  long  anterior  to 
the  statute  of  H.  8.  such  debts  of  the  crown  as  were 
entered  on  the  great  roll  in  the  treasurer's  remem- 
brancer's office  might  be  levied  by  a  process  having  the 
force  and  virtue  of  an  immediate  extent,  (a)  I  would, 
therefore,  conclude  my  observations  upon  this  first 
branch  of  the  enquiry  with  a  passage  from  Lord  Chief 
Baron  Gilbert's  Treatise  on  the  Court  of  Exchequer^ 
p«  90.  —  *^  An  extent  of  a  later  teste  supersedes  an  exe- 
cution of  the  goods  by  a  former  writ ;  because  by  the 
king's  prerogative  at  common  law  if  there  bad  been  an 
execution  at  the  subject's  suit,  and  afterwards  an  extent. 


1832. 


(a)  Much  curious  learning 
upon  this  subject  will  be  found 
in  Mr. Price' 9  valuable  and  ela- 
borate treatise  upon  that  branch 


of  the  Court  of  Exchequer  which 
relates  to  the  office  of  Lord 
Treasurer's  Remembrancer. 


O  3 
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1832.  the  execution  was  superseded  until  the  extent  was  exe- 
cuted, because  the  public  ought  to  be  preferred  to  private 
property." 

I  proceed  to  the  second  branch  of  the  enquiry,  how 
fiir  the  statute  S3  H.  8.  c.  39.  restricts  or  controls  this 
prerogative.  In  considering  the  legal  operation  and 
eflfect  of  such  of  its  clauses  as  have  relation  to  this 
question,  we  should  remember  that  it  was  passed  at  a 
period  of  time  when  that  monarch  was  in  the  plenitude 
of  his  power,  when  the  revenues  of  the  crown  had  been 
recently  greatly  augmented  by  the  surrender  and  dis- 
solution of  the  abbies  and  monasteries,  and  by  the  daily 
increasing  commerce  and  prosperity  of  the  kingdom; 
nor  can  we  forget  that  the  history  of  that  reign  records 
more  frequent  examples  of  sacrifices  extorted  from  his 
subjects  than  of  any  voluntary  surrenders  of  his  acknow- 
ledged prerogatives  to  them. 

Upon  the  first  forty-nine  sections  of  this  statute  re- 
lating to  the  erection  of  the  court  of  surveyors  of  the 
king's  lands,  its  ofiicers,  and  their  authority,  (all  which 
'  have  long  since  ceased  to  exist),  it  becomes  unnecessary 
to  make  any  observations. 

The  object  of  the  legislature  in  the  six  consecutive 
enactments,  from  section  50.  to  56.  inclusive,  was  the 
more  speedy  recovery  of  debts  due  to  the  crown  upon 
obligations  and  specialties  which  not  being  (before  that 
act)  enrolled  of  record  were  not  amenable  to  the  strong 
prerogative  process  of  extent.  The  statute,  therefore, 
gave  them  the  force  and  efiect  of  obligations  acknow- 
ledged according  to  the  statute  staple  at  Westminster. 
It  gave  also  to  the  king  his  costs  as  to  a  common  person. 
It  gave  to  each  of  the  several  courts,  as  well  to  those 
recently  erected  as  to  those  already  existing  and  men- 
tioned in  the  fifty-fifth  section,  the  same  co-extensive 
power  and  authority  to  commence  and  prosecute  suits 
for  debts  and  duties  grown  due  to  the  crown  in  respect 
of  obligations  remaining  in  each  of  those  several  courts 

and 
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and  offices,  and  to  hear  and  determine  them,  and  to 
award  execution  upon  the  body,  lands,  and  goods  of 
the  parties  condemned  therein.  But  it  appears  to  me  a 
fallacy  to  suppose  that,  because  in  directing  in  what 
offices  and  courts  (some  of  those  courts  being  then 
recently  erected)  the  suits  shall  be  commenced,  and 
what  process  may  in  their  discretion  be  used,  (mention- 
ing, inter  alia^  the  capias^  extendi  facias j  &&),  that 
therefore  the  power  of  issuing  such  process  was  given 
for  ihejlrst  time  to  the  Court  oi  Exchequer.  As  applied 
to  obligations  and  specialties,  which  before  that  statute 
were  matters  in  pais  not  yet  ripened  into  matters  of 
record,  I  admit  they  were  not  liable  to  the  immediate 
extent  until  rendered  mature  for  that  process  by  be- 
coming enrolled  of  record. 

The  sections  to  which  I  have  referred,  from  fifty  to 
fifty-six,  appear  to  me  exclusively  applicable  to  the  debts 
and  duties  accruing  in  respect  of  the  obligations  and 
specialties  mentioned  in  those  sections. 

Section  57.  enlarges  the  jurisdiction  of  the  several 
courts  therein  enumerated ;  extends  their  authority  to  a 
variety  cf  other  subjects  having  no  relation  to  the  pre- 
sent enquiry ;  and  after  introducing  various  regulations 
respecting  the  offices  of  receiver,  auditor,  accomptant, 
&c  (imposing  penalties  upon  them  for  the  breach  of 
their  respective  duties)  the  statute  proceeds  to  enact  the 
seventy-third  and  seventy-fourth  sections,  the  last  of 
which  gives  occasion  to  the  present  question. 

The  73d  section  directs,  that  in  all  actions  and  suits 
for  the  recovery  of  any  debts  which  shall  accrue  to  the 
king  by  reason  of  any  attainder,  outlawry,  forfeiture,  or 
gift  of  the  party,  or  by  any  other  collateral  way  or 
means,  it  shall  be  sufficient  to  declare  generally,  without 
sHewing  the  circumstances  at  large  according  to  the 
due  order  of  the  common  law.  Then  follows  imme- 
diately the  much  controverted  74th  section,  in  the  fol- 
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lowing  words :  —  *'  If  any  suit  be  commenced  or  taken, 
or  any  process  be  hereafter  awarded  for  the  king  for 
the  recovery  of  any  of  the  king's  debts,  then  the  same 
suit  and  process  shall  be  preferred  before  the  suit  of 
any  person  or  persons;  and  our  sovereign  lord,  his 
heirs  and  successors,  shall  have  first  execution  against 
any  defendant  or  defendants  of  and  for  his  said  debt 
before  any  other  person  or  persons ;  so  always  that  the 
king^s  said  suit  be  taken  and  commenced,  or  process 
awarded  for  the  said  debts  at  the  suit  of  our  said  lord 
the  king,  his  heirs  and  successors,  before  judgment 
given  for  the  said  person  or  persons." 

The  first  branch  of  this  clause,  introducing  the  pro- 
viso, contains  a  plain  declaration  of  the  king's  pre- 
rogative right  under  the  common  law,  by  which  be  was 
at  all  times  entitled  to  have  his  suit  preferred,  and  to 
have^r^^  execution^ 

The  proviso  was  undoubtedly  intended  to  ingraft 
some  qualification  or  restriction  upon  that  right,  or  at 
least  to  confer  a  privilege  upon  the  subject;  and  the 
question  arises  as  to  the  extent  of  that  restriction  or 
privil^e.  By  stat.  S5  Edw.  3.  c.  19.,  the  subject  (not- 
withstanding the  king's  ancient  prerogative  of  granting 
writs  of  protection)  was  empowered  to  implead  his 
debtor,  and  to  proceed  to  judgment  with  a  stay  of 
execution  until  the  king's  debt  was  satisfied:  and  it 
jeems  to  me  that  this  further  privilege  was  granted  by 
the  74th  section;  viz.,  that  he  should  no  longer  be 
restrained  from  proceeding  to  issue  an  execution  m 
those  cases  to  which  that  section  applied,  viz.,  in  which 
the  crown  had  neither  commenced  any  suit  nor  awarded 
any  process  before  his  judgment  was  obtained.  The 
l^islature  did  not,  I  conceive,  intend  to  interfere  in  any 
cases  of  conflicting  or  concurrent  executions ;  but  simply 
to  remove  the  restraint  continuing  upon  the  subject  at 
th^  time  of  the  passing  of  the  act  of  the  %5  Edw.  3.,  and 

to 
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to  permit  him  to  sue  out  execution  without  being  guilty        1832. 

of  any  yiolation  of  the  law,  which  before  the  statute 

33  Hefu  8.  he  could  not  do.     The  section  being  silent 

IS  to  which  execution  shall  be  first  satisfied,  imports 

mly  (according  to  my  view  of  it)  that  the  subject's  exe- 

mUon  may  first  issue,  still  leaving  the  prerogative  right 

>f  the  crown  to  issue  an  extent,  unimpaired. 

Supposing  this  to  be  the  true  construction  of  the 
Btatnte,  to  what  suit  of  the  crown  does  this  seventy- 
foorth  section  extend  ?    Does  the  proviso  or  condition 
control  and  override  all  the  preceding  clauses  in  the 
act^  or  is  it  confined  and  limited  in  its  operation  to  the 
sabject-matter  of  the  seventy-third  section  immediately 
preceding?    This   question   is   involved   in   some  ob- 
scanty.     The  collocation  of  the  sections  would  favour 
the  latter  and  more  limited  construction ;  but  the  words 
in  die  seventy-fourth  section  are  sufficiently  general  and 
comprehensive  to  embrace  other  debts  than  those  de- 
signated in  the  seventy-third  section  as  accruing  to  the 
lung  **  by  attainder,  outlawry,  forfeiture,  or  gift  of  the 
party,  or  by  any  other  collateral  way  or  means."     At 
the  same  time  if  the  restriction  be  construed  to  apply 
to  every  species  of  crown  debt,  so  as  to  include  the 
obligations  and  specialties  mentioned  in  the  fiftieth  sec- 
tion, it  would  involve  the  difficulty,  nay  absurdity,  of 
supposing  that  an  act  of  parliament,  passed  for  the  pro- 
fessed purpose  of  facilitating  the  speedy  recovery  of  the 
king^s  debts,  by  giving  them  the  force  and  effect  of  a 
statute  staple,  would,  instead  of  expediting  their  pay- 
ment, place  the  king  in  a  more  unfavourable  position 
than  any  of  his  subjects.     In  every  race  between  the 
su^ect  and  subject,  the  point  of  time  to  determine  the 
priority  of  execution  is  not  the  moment  in  which  judg- 
ment is  obtained,  but  that  in  which  the  execution  is 
delivered  to  the  sheriff;  whereas  the  construction  con- 
tended for  by  those  who  impugn  the  preferable  title  of 
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the  crown,  would  give  to  the  subject,  in  possession  of 
a  judgment,  the  power  of  postponing  indefinitely  the 
king's  execution,  unless  there  had  been  an  inception  of 
his  suit,  or  an  award  of  his  process  before  such  judg* 
ment  was  signed. 

I  interpret  the  words  *^  debts  "  in  this  section  (taking 
it  with  reference  to  all  the  previous  provisions  of  the 
statute)  to  mean  such  debts  as  not  being  enrolled  of 
record,  are  in  Jieri  only,  unascertained^  and  remaining 
to  be  recaoered  through  the  medium  of  a  suit  to  be 
commenced  or  *'  process  to  be  awarded ; ''  inasmuch 
as  informations  for  penalties  always  conclude  with  a 
prayer  that  process  may  be  awarded.  This  con* 
struction  would  also  embrace  such  debts  as  are  men- 
tioned in  the  immediately  preceding  section ;  and 
unless  the  crown  had  in  all  such  cases  actually  com- 
menced the  suit  or  awarded  its  process,  the  subject 
having  obtained  a  judgment,  might  proceed  to  issue 
execution,  and  thereby,  in  obedience  to  the  language  of 
the  proviso,  prevent  the  king  from  having  first  exe- 
cution, to  which  before  that  statute  he  was  entitled.  I 
do  not,  however,  read  the  clause  as  prohibiting  the 
crown  from  issuing  an  extent  under  the  circumstances 
stated  in  this  case. 

I  come  next  to  consider  the  question,  whetlier,  afier 
seizure  by  the  sheriff  under  2l  Jieri  facias^  at  the  suit  of 
a  judgment-creditor,  the  property  in  the  goods  taken 
becomes  thereby  altered  so  as  to  be  no  longer  liable  to 
the  extent  of  the .  crown.  The  crown  claims  to  be  en- 
titled to  priority  in  the  execution  of  its  process,  by 
virtue  of  its  prerogative.  The  subject  denies  the  exist- 
ence of  any  such  prerogative,  asserting,  that  after  the 
execution  has  once  begun  by  an  actual  seizure  made, 
the  crown  has  no  longer  any  right  to  intervene,  the 
subject's  execution  from  that  time  being  entitled  to  the 
preference. 

Upon 


IN  THE  Second  Year  of  WILLIAM  IV. 


203 


Upon  this  question  the  crown,  as  representing  the 
public  in  respect  of  the  revenue^  and  an  individual  cre- 
ditor, in  right  of  his  private  claim,  are  at  issue.  For 
the  subject,  the  cases  of  Uppom  v.  Sumner  and  Sorke  v. 
Dajfrellj  and  for  the  crown,  The  King  v.  WeUs  and  AU- 
nutty  and  The  King  v.  Sloper  and  Allen^  are  relied  upon 
as  conclusive;  and  your  Lordships  are  constrained  to 
elect  by  which  of  these  decisions  you  will  abide,  for  no 
sophistry  of  argument  can  reconcile  them. 

After  the  elaborate  comment  upon  these  cases,  and 
upon  all  the  authorities  applicable  to  this  subject,  and 
upon  the  principles  to  be  deduced  from  them,  which 
your  Lordships  have  heard  from  those  who  have  pre- 
ceded me,  I  shall  state  shortly  the  reasons  which  have 
determined  me  to  prefer  the  latter  judgments  delivered 
by  the  Court  of  Exchequer,  as  containing  the  sounder 
exposition  of  the  law,  and  as  resting  upon  the  more 
solid  foundation.     Any  judgment  pronounced  by  the 
Court  in  which  Lord  Chief  Justice  De  Grey  presided, 
assisted  by  that  great  constitutional  lawyer  Sir  William 
Blackstoncj  Mr.  Justice  Gouldy  and  Mr.  Justice  Nares, 
presents,  upon  the  first  view,  the  strongest  claim  to  the 
concurrence  of  any  English  lawyer ;  but  I  must  confess, 
after  weighing  the  reasons  assigned,  and  the  authorities 
upon   which   the  judgment  of  the  Court  of  Common 
Pleas  in   Uppom  v.  Sumner  professes  to  be  founded,  I 
cannot  yield  my  judicial  assent  to  it.     The  whole  argu- 
ment upon  the  stat.  S3  Hen.  8.,  as  reported  in  2  Sir  fV. 
Btackstom^s  Reports^  is  comprised  in  this  single  observ- 
ation, viz.  that  the  former  part  of  the  seventy-fourth 
clause  is  declaratory  of  the  old  prerogative  law,  and  the 
latter  a  new  restriction,  so  that  it  shall  not  take  place 
after  judgment  given  for  the  subject     The  authorities 
on  which  this  judgment  proceeded  are  still  more  un- 
satisfactory.    The  case  of  Lechmere  v.  Thoroughgoody  as 
reported  in  Comberbachy  123.  and  3  Mod.  236.,  is  relied 

on 
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18S2.       on  as  the  prominent  ground  of  the  decision;  which^ 
together  with  Atiomey^General  v.  Andrew  {a\  and  the 
passage  extracted   from   Lord   Chief    Baron   Comyri% 
Digest^  Tol.  ii.  238.,  viz.  *'  if  execution  be  upon  a  judg- 
ment against  the  king's  debtor,  and  before  venditioni 
exponas  an  extent  comes  at  the  king's  suit,  those  goods 
cannot  be  taken  on  the  extent,"  are  referred  to  as  com- 
prehending the  pith  and  marrow  of  the  law  embodied  in 
this  solemn  judgment     As  to  the  Attomey^Genend  ▼. 
.Andrew^  Lord  Chief  Baron  SteeFs  judgment  appears 
to  have  proceeded  on  the  ground  that  the  execution, 
which  was  an  elegit^  was  perfect  and  consummated  before 
the  extent  issued :  Hard.  27.     He  says,  *^  The  subjedfs 
title  is  prior  to  the  king's,  and  is  executed.*^     And  be 
adds,  ^*  Siringefellcnv^s  case,  in  Dyerj  is  unanswerable." 
And  as  to  the  passage  in  Lord  Chief  Baron's  Comyn*s 
Digest^  vol.  ii.  358.,  I  do  not  understand  him  as  throw- 
ing the  preponderating  weight  of  his  own  great  name 
into  the  scale  to  guarantee  the  credit  of  any  decbioQ 
where  he  cites  cases  to  support  it 

Upon  the  authority,  therefore,  of  this  single  case  of 
Lechmere  v.  Thoroughgood^  admitted  by  Mr.  Justice  Gould 
to  be  a  little  obscure,  from  being  reported  only  piece- 
meal and  in  different  books,  is  built  the  disputable,  or,  I 
would  rather  say,  the  untenable  proposition,  that  after 
execution  begun^  but  not  completed,  the  king's  extent 
comes  too  late. 

I  have  examined  with  care  the  several  reports  of  tbb 
case  in  Comb.  123.,  3  Mod.  236.,  1  Shcm.  12.,  and  2  Veni. 
160.,  from  which  it  will  appear,  that  the  action  was  tres- 
pass by  the  assignees  of  a  bankrupt  against  the  sheri£ 
of  Londoti  and  others  for  seizing  goods  under  a  ^fieri 
facias  against  the  bankrupt  after  an  act  of  bankruptcy 
committed  by  him. 

(tf)  Hardr.  aj. 

The 
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The  act  of  bankruptcy  was  committed  on  the  18th  of 
Aprils  the  seizure  was  on  the  29th.  After  the  seizure^ 
an  extent  issued  at  the  suit  of  the  crown.  The  case 
was  twice  before  the  Court  —  once  in  Trinity  term, 
4tjac.2^  of  which  SMocL  gives  the  account;  and  again 
iW.S^  M.J  to  which  Comberbach  and  Shower  refer.  *'  The 
Court  were  of  opinion  a  construction  should  not  be  made 
to  make  the  officer  a  trespasser  by  relation,  for  the  taking 
was  lawful  at  the  time." 

The  question,  therefore,  as  to  the  right  of  the  crown 
to  have  the  extent  preferred  to  the  execution,  was  not 
the  point  depending  in  judgment ;  and  supposing  Lord 
HoU  to  have  said  what  Comberbach  imputes  to  him,  viz. 
diat  the  extent  came  too  late  after  the  fieri  facias  de- 
livered to  the  sheriff,  it  could  be  regarded  only  as  an 
Mter  and  extrajudicial  dictunu 

When  the  same  question  arose  in  Bjorhe  v.  Dayrell  as 
in  Uppom  v.  Sumner^  Lord  Kenyon^  after  expressing  his 
perfect  satisfaction  with  that  decision,  relied  upon  this 
proposition  as  the  basis  of  his  judgment,  viz.  that  as  long 
as  the  property  of  the  debtor  remained  unaltered^  and  an 
execution  at  the  suit  of  the  subject,  and  an  extent  at  the 
king's  suit,  issue  against  the  debtor,  the  title  of  the  crown 
must  prevail ;  for  the  point  to  be  considered  is,  in  whom 
is  the  property  ?  He  then  proceeds  to  state,  that  as  the 
property  of  the  debtor's  goods  is  bound  by  the  delivery 
of  the  writ  to  the  sh^rifi^  there  then  remains  no  pro- 
perty in  the  debtor  on  which  the  prerogative  of  the 
crown  can  attach. 

With  great  deference  to  tlie  judgment  of  so  profound  a 

lawyer^I  venture  to  question  the  soundness  of  this  opinion, 

preferring  the  doctrine  of  Lord  Hardwicke  in  Ixmthal  v. 

Tonkins  (a),  who  says,  ^*  That  neither  before  the  statute 

of  frauds  nor  since,  is  the  property  in  the  goods  altered^ 
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(a)  %  £q.  Cos,  Abr.  381. 
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1832.  but  continues  in  the  defendant  until  the  execution  exe- 
cuted. The  meaning  of  these  words,  the  goods  shall 
be  bound  by  the  delivery  of  the  writ  to  the  sheriff  is, 
that  after  the  writ  is  so  delivered,  if  the  Defendant  makes 
an  assignment  of  his  goods,  unless  in  market  overt,  the 
sheriff  may  take  them  in  execution."  The  same  opinioQ 
was  expressed  by  Lord  HoU  in  SmaUcomb  v.  Cross  and 
Another  (a),  who  says,  "  If  writ  of  execution  be  de- 
livered to  the  sheriff  against  A.^  and  A.  becomes  a  bank- 
rupt before  it  be  executed^  the  execution  is  superseded; 
and,  consequently,  the  property  in  the  goods  is  not 
absoltdely  bound  by  the  delivery  of  the  writ  to  the  sheriff. 
But  the  teste  of  the  writ  binds  against  all  sales  and  acts 
of  the  party  himself."  The  same  point  was  decided  in 
Philips  V.  Thompson,  {b)  Lord  Kenyon^  in  the  judg- 
ment I  am  commenting  upon,  says,  ^*  The  point  to  be 
considered  is,  in  whom  is  the  property?*'  I  would  try  it 
by  that  test.  If  the  property  be  not  in  the  debtor  after 
the  seizure  and  before  the  sale,  I  would  ask,  in  whom  is 
it?  The  debtor  may,  at  any  moment  before  the  sale, 
pay  the  debt  and  demand  the  goods,  nor  is  any  bill  of 
sale  necessary  to  retransfer  the  property  in  order  to  con- 
firm his  title.  Suppose  the  goods,  whilst  remaining  in 
the  custody  of  the  sheriff,  to  be  consumed  by  lightning 
or  destroyed  by  fire,  or  by  an  armed  tumultuary  fi)roe, 
would  the  execution  be  satisfied  or  the  debt  discharged  ? 
Surely  not.  The  judgment  of  the  Court  of  King^s 
Bench,  in  Thurston  v.  Mills  (c),  furnishes  a  direct  au- 
thority upon  this  point  Gk>ods  were  taken  in  execution 
by  the  sheriff  under  di  Jieri  facias^  and  whilst  remaining 
unsold,  an  extent  at  the  suit  of  the  crown  of  a  subse- 
quent teste  issued,  under  which  the  sheriff  took  them 
subject  to  the  former  seizure,  and  afterwards  sold  them 
under  a  venditioni  exponas  from  the  Court  of  Exchequer. 

• 

(a)  X  Ld*  Rajm.  251.        [b)  3  Lev.  191.        (r)  x6  Eastf  254* 
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Money  had  and  received  was  brought  by  the  Plaintiff       18S2. 
in  the  original  action  against  the  sheriff  for  the  proceeds     ^  'r^      ' 
of  the  sale.     Lord  EUenboroughj  in  delivering  his  judg-  «. 

ment,  observesf  "  Neither  the  money  nor  the  goods  G»oveb. 
were  originally,  or  at  the  time  of  the  action  brought,  the 
property  of  the  Plaintiff.  The  sheriff  had,  indeed, 
seized  them  under  Sijierifaciasj  but  the  Plaintiff  acquired 
no  property  in  them  ly  the  sherff*s  seizure.  If  they  had 
been  borot  in  the  hands  of  the  sheriff  the  Plaintiff 
would  not  have  borne  the  loss." 

Lord  Keryon  concludes  his  judgment  in  Borke  v. 
Dayreil  with  these  words,  *^  With  respect  to  what  is 
supposed  to  have  been  said  by  Lord  Mansfield  in  Cooper 
T.  Chiity  (a),  of  Comberbach  having  mistaken  Lord  Holt's 
opinion  in  Ijechmere  v.  Thoroughgoody  it  is  as  probable 
that  the  report  of  that  observation  is  misstated." 

If  Lord  Kenyonj  before  he  delivered  his  judgment  in 
Borie  t.  Dayrellj  had  fortunately  referred  to  his  own 
note  of  Cooper  v.  Chitty^  which  has  since  been  published 
by  Mr.  Hanmer  from  his  Lordship's  original  manuscript, 
instead  of  impeaching,  he  must  have  borne  testimony 
to  the  accuracy  of  Sir  James  Burrow^s  report  of  Lord 
Mans/ldd^s  judgment  in  that  particular.     The  notes  of 
Iiord  Kenyan  and  of  Sir  James  Burram  on  this  point  are 
in  such  perfect  harmony,  that  the  one  may  be  considered 
hjac  simile  of  the  other,  and  I  will  transcribe  them. 
Lx>rd  Mansfield  is  reported  by  Sir  James  Burrow  to  have 
wd,  *^  That  Comberbachj  in  giving  the  judgment  of  the 
Court)  which  is  the  only  sensible  part  of  his  whole  re- 
porty  (for  it  is  plain  to  me,  that  he  did  not  understand 
the  former  argument  on  the  former  day,  which  is  the 
first  part  of  his  report  of  the  case,)  agrees  with  Shower 
and  says,  that  '  the  Court  were  of  opinion,  that  a  con- 
struction should  not  be  made,  to  make  the  officer  a  tres- 

(a)  iBurr.z6. 
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1882.  passer  by  relation :  for  the  taking  was  lawful  at  the  time.' 
But  he  must  be  mistaken  in  the  first  part  of  his  report: 
for  Lord  Chief  Justice  HoU  could  never  say  '  that  the 
property  of  the  goods  is  vested  by  the  delivery  of  the 
Jierifadas^  and  the  extent  for  the  king  afterwards  comes 
too  late/  No  inception  of  an  execution  can  bar  the 
crown."  The  following  passage  is  extracted  from  Lord 
KenyorCs  report  of  Cooper  v.  Chitty^  as  published  by  Mr. 
Hanmerj  page  422.  ^^  This  case  otLechmere  v.  Thorough^ 
good  is  reported  in  two  other  books:  in  ComlK  12S. 
the  latter  part  of  the  case  is  agreeable  to  that  of  Shower, 
that  a  construction  should  not  be  made,  to  make  the 
officer  a  trespasser  by  relation.  As  to  the  other  part  of 
the  report,  it  is  manifest  to  me,  that  he  did  not  under- 
stand what  they  were  arguing  about;  for  he  makes 
Lord  Holt  say,  what  he  could  never  say,  about  barring 
the  extent  of  the  crown.  In  3  Mod.  it  is  as  plain,  that 
the  reporter  misunderstood  what  passed ;  for  he  says  the 
extent  came  too  late,  and  that  the  property  was  bound 
by  the/iyi.,  though  the  contrary  is  very  clear." 

The  inference  I  draw  from  all  the  authorities  upon 
the  subject,  whether  the  question  be  considered  with  re- 
gard to  executions  on  statute  staple,  or  to  executions  at 
common  law,  hy  Jieri  facias  or  elegit,  is  this,  viz.  That 
the  extent  of  the  crown  must  be  preferred,  if  the  exe- 
cution be  not  perfectly  executed  by  the  delivery  of  the 
land  to  the  creditor,  or  by  the  sale  of  the  goods.  That 
the  inception  of  the  execution  by  the  bare  seizure  of  the 
goods  will  not  bar  the  crown.  That  the  execution  must 
be  no  longer  in  progress,  but  completed,  and  that,  until 
the  actual  sale,  the  property  is  not  altered  or  divested 
from  the  original  owner. 

Mr.  Baron  Wood,  in  the  elaborate  judgment  delivered 
by  him  in  the  Court  below,  and  reported  in  8  Price  3H., 
seems,  throughout  his  most  able  argument,  to  admit, 
that  in  order  to  exclude  the  process  of  the  crown,  the 
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ezecntion  of  the  subject  must  be  exeadeds  but  he  in-  1882« 
sists,  that  the  act  of  seizure  by  the  sheriff  is  for  that 
purpose  a  full  and  final  execution :  but  neither  the  cases 
be  dtes,  nor  his  reasoning  to  illustrate  that  position, 
have  succeeded  in  making  me  a  convert  to  his  opinion. 
CVirson's  case  {a\  cited  by  that  learned  Judge,  to  shew 
hat  the  prerogative  of  preference  is  determined  when 
he  subject's  final  execution  has  begun,  proves  on  the 
x>ntrary,  as  it  appears  to  my  mind,  that  it  is  not  deter- 
Dined  until  the  subject's  execution  was  perfect  and  con- 
lummated  by  the  delivery  of  the  land  to  the  creditor 
mder  the  liberate. 

The  only  point  remaining  to  be  considered,  viz.  whe- 
ber  the  sheriff  acquired  by  the  seizure  such  a  special 
property  in  the  goods  as  to  defeat  the  process  of  the 
:rowD,  has  been  so  fully  discussed  by  my  learned  Brothers 
vho  have  preceded  me,  and  to  whose  judgment  I  take 
eave  to  refer,  (more  especially  to  my  Brother  Alderson%) 
18  illustrating  my  view  and  incorporating  my  opinion 
upon  that  subject,  that  I  willingly  spare  your  Lordships 
the  fatigue  of  attending  to  my  examination  of  it  in  detail. 

That  the  sheriff  is  invested  with  power  as  the  minis- 
terial officer  of  the  law,  to  protect  the  property,  whilst 
remaining  in  his  custody,  for  the  benefit  of  those  who 
may  be  entitled  to  it,  cannot  be  disputed.  Against  a 
vrrongdoer  he  may  maintain  trover  or  trespass.  But 
from  thence  I  apprehend  no  inference  can  be  drawn  un- 
favourable to  the  rights  of  the  crown.  He  may  still  be 
called  upon  to  execute*His  Majesty's  process  of  extent, 
subject  to  any  legitimate  claim  of  property  in  third  persons 
previously  existing  and  capable  of  being  established. 

My  brother  Alderson  has  accurately  defined  the  state 
and  condition  of  such  property  as  being  in  custodid 
l^s.     I  will,  therefore,  dismiss  this  last  head  of  enquiry 

{a)  3  Leon,  a39.     4  i^«  10. 
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1832.  with  an  observation  of  Lord  Hobarfsj  extracted  from 
bis  jttdgment  in  Sheffield  y.  Radcliffe  (a\  when  com- 
menting upon  Strif^efeUonfs  case  (b\  so  often  referred 
to.  The  passage  is  in  these  words  :  ^^  StringefelUm  sued 
an  (BXtent  upon  statute  staple  against  Brawnesoppe.  The 
sheriff  of  Be^ordshire  extended  the  land  and  appraised 
the  goods,  and  seized  them  into  the  king's  hands ;  but 
before  liberate^  an  Exchequer  writ  for  a  debt  of  1 00/.  of  the 
king^s,  to  be  levied  upon  Brawnesoppe,  came  to  the  sheriff, 
who  returned  on  the  writ  this  special  matter  into  the 
Exchequer,  and  be  made  the  same  return  into  the  Chan- 
cery upon  the  liberate^  and  that  there  were  no  other 
goods.  Yel  he  was  enforced^  notwithstanding  the  custotfy 
^  the  Um^  to  serve  the  Hng.^ 

For  these  reasons,  I  am  of  opinion  that  the  king's* 
extent  is  entitled  of  right  to  be  preferred  to  the  subject's 
execution,  and  that  there  is  no  solid  distinction  to  be 
made  between  an  extent  in  chief  and  an  extent  in  aid. 

I  fear  that  I  have  rendered  myself  obnoxious  to  the 
imputation  of  trespassing  too  largely  upon  your  Lord- 
ships'  valuable  time.  My  apology  for  doing  so  may  be 
found  in  the  importance  and  difficulty  of  the  subject, 
which  has  for  so  many  years  been  considered  in  fVest' 
minster  Hall  as  vexata  qtiestioj  distracting  and  dividing 
the  opinions  of  the  most  enlightened  Judges.  If  the 
judgment  which  I  have  humbly  submitted  to  your  Lord- 
ships be  deemed  erroneous,  I  shall  at  least  have  the 
consolation  of  reflecting  that  I  am  under  the  shade  of 
great  authority.     "  Magno  sejudice  quisque  tuetur,** 

Gaselee  J.  My  Lords,  I  have  the  misfortune  to 
difier  in  opinion  with  those  of  my  brothers  who  have 
preceded  me,  and  I  understand  from  a  great  majority 
those  who  are  to  succeed  me  in  addressing  your  Lord- 
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diips  upon  this  occasion;  and  when  I  consider  that  the  IBMf 
two  noble  and  learned  Chief  Justices  to  whom  thi3  case 
was  referred  upon  a  writ  of  error  brought  to  review  a 
judgment  which  was  given  in  the  Court  of  Exchequer 
in  fiivour  of  the  Defendant  in  error,  reported  to  the 
Lord  Chancellor,  that  the  question  was  one  which  has 
agitated  the  Courts  of  Westminsier  Hall  for  a  great 
many  years;  that  there  had  been  a  difference  of  opinion 
in  the  Courts  of  Westminster  Hall,  the  Court  of  King's 
Bench  in  one  case,  and  the  Court  of  Common  Pleas, 
having  decided  that  the  extent  was  not  entitled  to 
priority  over  the  execution  at  the  suit  of  the  subject ; 
that  the  Court  of  Exchequer  has  uniformly  decided  the 
other  way,  viz.  that  the  extent  was  entitled  to  priori^; 
and  that  th^r  Lordships  having  heard  the  case  argued^ 
and  considered  it  very  maturely,  had  not  been  able  to 
come  to  a  decision  upon  the  subject,  and  to  agree  upoa 
what  advice  they  should  give  to  the  Lord  Chancellor; 
I  am  a  little  surprised  that  so  considerable  a  majority  pf 
the  Judges  should  have  formed  an  opinion  adverse  to 
that  which  is  the  result  of  the  best  consideration  I  have 
been  able  to  give  to  the  subject. 

The  first  question  propounded  by  your  Lordships 
fi)r  the  opinion  of  the  Judges  branches  out  into  two ; 
viz.,  first,  whether  the  property  is  altered  by  the  seizure 
of  the  sheriff  under  the  writ  of  Jkri  JaciaSi  and,  se* 
condly,    whether    the    statute    S3  Hen.  S^  c.39.  s.74f* 
abridges  the  prerogative  process  of  the  crown,  and  pre- 
vents it  from  taking  effect  unless  it  be  issued  antece*- 
dently  to  the  subject's  execution,  or,  in  the  words  of  the 
statute^  unless  the  king's  suit  be  taken  and  commenced, 
or  process  awarded  for  the  debt  at  the  suit  of  the  king, 
bis  heirs  or  successors,  before  judgment  given  for  the 
other  person  or  persons.     In  considering  the  first  of 
these  questions,  I  would  call  to  your  Lordships'  attention 
that  the  question  in  this  case  is  not,  as  in  many  of  the 
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cases  in  which  the  decision  has  been  given  by  the  Court 
of  Exchequer  in  favour  of  the  crown^  whether  the 
claimant  has  such  a  property  in  the  goods  as  to  enable 
him,  according  to  the  technical  practice  of  the  court,  to 
come  in  and  claim  the  property,  under  the  usual  rule, 
upon  the  return  of  the  writ  and  inquisition  into  the 
court ;  in  which  case  no  one  can  be  allowed  to  traverse 
the  king^s  title  without  showing  title  in  himself;  but 
here  the  question  is,  generally,  whether  the  writ  shall 
be  executed  by  the  sheriff  by  extending  the  same  goods 
into  the  king's  hands,  and  selling  them  to  satisfy  the 
crown  debt,  without  regard  to  the^.^.  under  which 
he  had  first  seized  them.  It  is  admitted,  and,  indeed, 
after  the  decision  in  Skvain  v.  Morland  (a),  it  is  too  late 
to  deny,  that  after  an  execution  is  once  executed  at  the 
suit  of  a  subject,  an  extent  coming  to  the  sheriff  on  the 
part  of  the  crown  to  be  executed  on  the  same  property, 
comes  too  late.  One  question,  therefore,  on  this  part 
of  the  case  is,  at  what  time  may  an  execution  be  said  to 
be  executed  ?  Now,  my  Lords,  there  are  many  autho- 
rities which  lay  it  down,  that,  by  the  seizure  (the  sale 
being  but  the  formal  part  of  the  execution),  the  pro- 
perty  vests  in  the  sheriff.  The  first  authority  I  shall 
trouble  your  Lordships  with  on  this  point  is  the  opinion 
of  Lord  Holt^  in  the  case  of  Lechmere  v.  Thoroughgoodj 
reported  in  several  books,  and,  amongst  others,  in  Com- 
berbach  123,  in  which  Lord  Holt  is  stated  to  have  said, 
. —  "  The  property  of  the  goods  is  vested  by  the  deli- 
very of  the^^.,  and  the  extent  afterwards  for  the  king 
comes  too  late,  and  that,  on  the  statute  of  frauds  and 
perjuries.''  It  is  true  the  case  does  not  appear  to  have 
been  decided  upon  that  ground,  but  because  the  taking, 
being  lawful  at  the  time,  the  officer  could  not  be  made 
a  trespasser  by  relation;  and  that  Lord  Mansfield^  in. 

(a)  X  JB.  &f  B.  370.     3  JB.  Moore f  740. 
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Coo/i^  V.  CA//fy  (a),  says  that  the  reporter  must  be  mis-        1832;   . 
taken  in  the  first  part  of  his  report     In  4  T.  i2.  411., 
Lord  Kenyan  is  stated  to  have  said,  with  respect  to 
what  is  supposed  to  have  been  said  by  Lord  Mansfield^ 
in   Cooper  v.  Chitty^   of  Comberbach  having  mistaken 
Lord  Holfs  opinion  in  Lechmere  v.  Thoroughgood^  it  is 
probable  that  the  report  of  that  observation  is  mis- 
stated.    But  in  the  Banker's  case  {b\  Lord  H6U  saysj 
so  soon  as  ViJLfa.  is  delivered  to  the  sheri£^  and  upon 
it  goods  are  levied,  the  property  of  the  goods  is  altered, 
4md  the  sheriff  becomes  a  debtor  to  the  PlaintiflT.     The 
case  of  Clerk  v.  Withers  {c)  is  also  to  the  same  effect. 
That  case  is  as  follows :  —  F.  Dives^  as  administrator  of 
J.  Dives,  recovered  303/.  against  Clerk,  upon  a  bond  to 
his  intestate,  upon  judgment  by  default  in  the  Com- 
mon Pleas,  and  sued  out  ^Ji*fa.,  tested  of  Trinity  term, 
1st.  Ann.,  returnable   in  Michaelmas  term,  directed  to 
the   sheriffi   of  London,   which  was   delivered  to  the 
sheriff  on  the  1st  of  August  in  the  same  year,  who,  on 
the   same   1st  of  August   seized   goods  to  the  value. 
F.  Dives,  the  administrator,  died  9th  September  follow- 
ing.    The  sheriff  returned  the  seizure  to  the  value,  sed 
remanent,  Sfc,  pro  defectu  emptorum.     On  the  29th  of 
September  the  sheriff  was  removed  and  another  put  in. 
Defendant  Clerk  now  sued  out  a  sci.fa.  against  the  then 
sheriff  for  restitution  of  his  goods ;  and  upon  demurrer, 
judgment  was  given  against  the  Plaintiff  in  the  Court 
of  Common  Pleas,  and  he  then  brought  a  writ  of  error. 
And  now,  the  case  having  been  twice  solemnly  argued 
at  the  bar,  the  Court  seriatim  affirmed  the  judgment. 
Mr.  Justice   Gould  says,  —  ^*  The   execution   b   exe- 
cuted in  the  life  of  the  administrator,  and  the  sale,  viz., 
the  formal  part  of  it,  may  be  done  by  the  same  writ. 
The  sheriff,  by  the  levying  the  goods  by  B.Jieri  facias, 

(a)  iBurr.s6.  (c)  6MoJ.%^o. 

(b)  XX  State  Trials,  %%^  / 
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18S!2»       as  be  seizes  the  goods,  gets  a  property  in  them  agamsl 
all  persons,  and  may  haye  trespass  against  the  true 
owner  if  he  gets  them ;  and  so  he  may  have  trover,  as 
appears  in  fVilbrakam  v.  SfKAi)  (a),  where  Chief  Justice 
Kefynge  held  that  he  gains  a  general  property ;  but  all 
the  rest  say  that  it  was  only  a  special  property,  so  as  to 
sell,  &c.    This  is  not  like  the  case  put  before  of  an 
extent ;  for  in  that  case  there  must  be  a  libercUej  which 
is  by  award  of  the  court."     Mr.  Justice  Pawyz  says,  *-- 
^'  This  execution  is  so  far  completed  that  it  b  a  vesting 
of  the  property  in  the  sheriff.     The  selling  is  but  a 
formal  part  of  the  execution ;  and  by  the  seizure  and 
writ  he  has  authority  to  sell,  and  the  venditioni  exponas 
adds  not  to  his  authority,  but  is  to  spur  him  on  to  sell.'^ 
And  Mr.  Justice  Powell  says,  —  ^<  Execution  is  sxm 
entire  thing ;  and  therefore,  where  a  sheriff  levies  goods, 
and  while  they  remain  in   his   hands  for  sale  a  new 
sheriff  is  chosen,  he  who  begins  the  execution  shall  go 
on  with  it,  and  sell  the  goods,  and  not  deliver  them 
over  to  the  new  sheriff,   who  is  the  officer  of   the 
Court*     The  reason  is,  that  execution  is   one  entire 
thing,   (Year-Book,  34*  H.  6.  pL  S6.)   and,    therefore, 
where  it  begun,  it  shall  end ;  and  that  is  the  reason 
that  a  sttpersedeaSf   after    execution   begun,  shall  not 
supersede  it  upon  error,  because  it  is  an  execution  from 
the  first  levying  of  the  goods,  and  not  like  the  case  of 
an  extendi  Jaciasj  because  the  extent  is  only  a  seizure 
into  the  king's  hands,  and  there  must  be  another  award 
of  the  Court,  viz.  a  liberate  to  deliver  them  over  to  the 
plaintiff/*   By  Holt  C.  J.  ^'  It  is  true,  after  he  has  seized 
goods  to  the  value  of  the  debt,  though  he  be  out  of 
office,  yet  he  is  bound  to  make  sale  of  the  goods,  and  to 
moke  a  return ;  and  when  he  has  made  a  return  of  the 
seizure  of  the  goods,  and  that  they  remain  in  his  hands^ 

{a)  %  Sound,  Ah 
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"  for  want  of  buyers,  that  is  not  a  discharge  of  the  com*        16S8, 
maud  of  the  writ,  but  only  an  excuse  that  he  has  not 
the  money;  and  he  is  compellable  by  law  to  bring  it  in; 
and  though  a  venditioni  exponas  does  lie,  yet  a  distringas 
is  the  proper  remedy :  and  there  are  two  sorts  of  dis* 
iringas  nwper  vicecomitem  before  mentioned,  ( Year-Book^ 
34  Jf.6.  pl^  36.,)  the  one  a  distringas  to  the  new  sherifl^ 
to  distrain  the  old  one  to  sell  the  goods  and  bring  the 
money  into  court ;  the  otlier,  to  dbtrain  him  to  sell  et 
denarios  inde  prcroenientes  to  deliver  to  the  new  sheriff 
to  bring  into  court.     Now,  if  a  distringas  lies  for  the 
new  sheriff  to  compel  the  old  sheriff  to  sell,  that  shews 
the  old  sheriff  has  an  authority  to  sell  by  virtue  of  the 
former  writ,  and  that  which  commands  the  new  sheriff 
to  distrain  the  old  one  to  sell  and  bring  in  die  money, 
b  the  most  usual.     {BastalPs  ErU.  164.  Thes.  Brev.  SO.) 
Now,  then,  since  the  sheriff  is  compellable  to  sell,  having 
seized  the  goods,  what  should  hinder,  in  this  case,  that 
he  should  not  sell,  notwithstanding  the  Plaintiff's  death  ? 
for  the  writ  is  as  forcible  and  compellable  upon  them 
to  levy  and  bring  in  the  money,  as  if  the  plaintiff  ba4 
levied.    When  he  seizes  the  goods  by  virtue  of  the  writ^ 
the  Defendant  is  actually  discharged,  though  they  are 
not  sold,  for  the  Plaintiff  must  depend  upon  his  exe- 
cution, and  rely  upon  that ;  he  has  Jio  farther  remedy 
against  the  Defendant,  but  altogether  against  the  sheriff 
This  came  in  question  upon  an  ejectqient  brought  by  aa 
administrator  de  bonis  non^  and  it  was  held  that  the  ex- 
tent was  void,  for  the  writ  was  abated,  and  no  matter 
whether  the  Plaintiff  died  before  the  return  of  seizure  or 
after.     But,  in  case  there  be  no  act  of  the  Court  to  be 
done,  but  an  elegit  sued  out  which  commands  the  sheriff 
to  deliver  the  lands  extended  to  the  party,  if^  there^  the 
executor  or  administrator  die  after  the  inquisition  and 
before  the  delivery,  in  that  case  the  death  of  the  Plain- 
tiff shall  not  avoid  the  execution ;  and  that  appears  by 
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1882.  the  case  of  Harrison  v.  Bowden  (a),  though  not  so  very 
plain."  If  he  do  not  sell  between  the  teste  and  return  of 
the  distringas^  he  shall  forfeit  issues;  and  after  goods 
once  seized,  no  writ  of  error  or  supersedeas  shall  stay  the 
sale.  In  Wilbraham  v.  Snow  (&),  the  point  was,  that  the 
sheriff  may  maintain  trespass  or  trover  against  any  per- 
son who  takes  away  goods  which  he  has  seized  in  exe* 
cution :  Mildmay  v.  Smith,  (c)  And  by  seizure  of  the 
goods  in  execution,  the  sheriff  has  property  in  them, 
so  that  he  may  reseize  them,  and  sell  when  he  is  is  out 
of  office  as  before.  In  the  case  of  2^Ji,fa.  there  is  no 
further  act  to  be  done.  Although  the  terms  of  the  writ 
direct  the  sheriff  to  bring  the  money  into  court  to 
render  to  the  Plaintiff,  it  is  not  necessary  he  should  do 
so ;  he  not  only  may  pay  it  over  himself  to  the  Plaintiff, 
but  in  the  case  of  Pakinson  v.  Gilford  {d\  it  is  said  ao 
action 'of  debt  may  be  maintained  against  him  or  his 
executors,  if  he  does  not  do  so  after  he  has  sold  the 
goods. 

It  is  true,  that  authorities  have  been  cited  on  the 
other  side ;  and,  amongst  others.  The  King  v.  Peck,  {e) 
In  that  case  nji.  fa.  issued  out  of  the  Court  of  Com- 
mon Pleas  at  the  suit  of  Robarts  against  Peck^  which 
was  tested  Sd  of  Aprils  by  virtue  of  which  the  sheriff 
levied  the  goods,  &c.;  but  before  the  sale  thereof,  or 
the  return  of  the  writ,  an  extent  came  to  the  sheriff 
at  the  suit  of  the  crown  to  levy  the  goods,  &c.  of  Peck, 
tested  the  2d  oi  May.  The  sheriff  returned  this  special 
matter  on  the^^.,  and  likewise  upon  the  extent  into 
the  Court  of  Exchequer;  on  which  it  was  said,  that  Peck 
had  possession  of  the  goods  the  SOth  of  April :  upon 
which  Mr.  A.  moved  to  quash  the  inquisition,  and  Mr. 
jP.  moved   that   the   sheriff  might   amend   his   return. 

(a)  z  Si  J.  29.  (d)  Cro.  Car.  539. 

(b)  %Saund.AT.  [e)  Buni,  9. 
(r)  %Saund.^4z- 

Baron 
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Baron  Price  was  for  quashing  the  inquisition,  which  1832. 
being  found  by  a  jury,  he  did  not  see  how  the  sheriff 
could  amend  it.  The  Lord  Chief  Baron  Bury  and 
Baron  Montague  were  of  opinion  the  sheriff  might  amend 
his  return,  and  an  order  was  made  for  that  purpose, 
which  was  what  the  sheriff  wanted  to  indemnify  him  in 
case  any  thing  had  been  moved  against  him  in  the  Com- 
mon Pleas  on  the  return  of  the^.  fa.  There  is  a  note 
to  that  case  in  these  terms :  —  N.  B.  It  was  taken  for 
granted,  that  though  the  goods  were  levied  by  virtue  of 
iheJLJa.  three  days  before  the  teste  of  tlie  extent,  yet 
that  was  no  bar  to  the  crown.  But  query,  if  they  had 
been  sold,  for  then  execution  had  been  executed.  Stringe- 
fellaafs  case  has  also  been  very  much  relied  upon  on  this 
part  of  the  case,  as  an  authority  on  the  part  of  the  crown. 
That  case  is  thus  reported  in  Dyer  67  &.,  Stringefellow  v. 
Brawnesoppe  (a).  One  Stringefelk/w  sued  a  writ  o( extendi 
facias  out  of  Chancery,  to  have  execution  of  a  statute 
staple  against  Brawnesoppe^  directed  to  the  sheriff  of 
Berksy  who  made  extent  of  the  lands  of  Brawnesoppe^ 
and  took  his  goods  accordingly  into  the  hands  of  the 
king,  according  to  the  writ,  but  did  not  make  livery; 
and  afterwards  a  writ  of  the  king's  prerogative  issued 
oat  of  the  Exchequer,  reciting  the  prerogative  which 
the  king  ought  to  have  to  be  first  served  and  paid  by 
his  debtors,  and  commanded  the  sheriff  to  levy  the  debt 
to  the  king  which  Brawnesoppe  owed  him,  100/.,  of  the 
goods  of  the  debtor,  and  if  he  had  not  sufficient,  then  to 
extend  the  land.  And  this  writ  was  delivered  to  the 
sheriff  after  the  day  of  the  return  of  the  first  writ;  but 
the  first  writ  was  not  returned  at  the  day:  and  the 
sheriff  returned  this  special  matter  upon  the  writ  of  the 
Hxchequer,  and  that  he  had  returned  the  writ  into 
chancery,  served  as  above,  and  averred  in  his  return 
that  the  debtor  had  no  goods  or  lands  to  be  extended 

besides 
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besides  the  goods,  chattels,  lands,  and  tenements  above 
extended ;  and  it  was  holden  in  the  Exchequer  for  law, 
that  the  sheriff  should  be   amerced   if  he  would  not 
amend  his  return,  viz.,  to  return  the  extent  into  the 
Exchequer  for  the  service  of  the  king's  debt.     And 
Justices  Hales  and  Bromley  were  of  the  same  opinion, 
because  the  property  of  the  goods  and  land  were  not  in 
Stringefellaw  before  they  were  delivered  to  him  by  the 
writ  of  liberate.    The  distinction,   however,   between 
that  case  and  the  case  of  nji.ja.  has  not  only  been  very 
fully  pointed  out  in  the  opinions  of  some  of  the  Judges 
in  the  case  of  Clerk  v.  Withers^  above  cited,  but  is  also 
very  pointedly  observed  upon  by  Mr.  Baron  fVood^  ia 
the  case  now  in  judgment,  in  S  Price  Sl4f.     It  is,  that 
*the  extent  is  not  the  execution,  and  gives  no  authority 
to  the  sheriff  to  sell  or  deliver  over  to  the  party :  it 
merely  authorizes  the  sheriff  to  seize  the  property,  but 
not  to  do  any  thing  with  it  until  the  liberate  issues, 
which  is,  in  fact  the  execution.     TheJl.Ja.  commands 
the  sheriff  to  make  the  money  of  the  goods ;  and  no 
further  authority  is  requisite  to  empower  the  sheriff  to 
sell,  and  to  pay  the  money  over  to  the  plaintiff.     This 
distinction  is  also  shewn  in  Plar/nei's  case,  in  Cro,  Eiiz.  47. 
A  lessee  for  years  was  obliged  to  pay  bis  rent.     In  debt 
upon  it,  be  pleaded  that  the  lessor  was  bound  in  a 
statute^  and  upon  that  an  extendi  facias  was  awarded  to 
seize  the  lands  and  tenements  of  the  lessor  into  the 
queen's  hands,  which  was  executed  accordingly;    and 
upon  that  a  liberate  was  awarded;    and  in  the  mean 
time,  between  the  extendi  facias  returned  and  liberate 
awarded,  the  rent  was  incurred  for  which  he  was  charge 
able    to    the    queen,   and    demands  judgment     The 
opinion  of  the  whole  court  was  clear  to  the  contrary. 
Before  the  liberate  awarded,  nihil  operatur^  for  he  re- 
mains always  tenant  to  the  lessor,  and  chargeable  to 

him 
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him  for  the  rent;  and  the  writ  before,  is  but  of  form        1832. 
when  it  speaks  of  the  seising  into  the  queen's  hands ; 
for  it  was  never  seen  that  lands  were  seized  upon  that 
writ.     So  that  here,  upon  an  extendi  facias^  it  is  clearly 
held  that  nothing  was  divested  out  of  the  debtor  until 
the  liberate.     In   SmaUcombe  v.   Cross  {a)^    which  has 
been  cited  on  the  part  of  the  crown,  there  is  the  fol- 
lowing note :  -^In  this  case  Mr.  Northly  said,  arguendo^ 
that  it  is  the  common  practice  at  this  day,  that  if  a 
Jt»Jiu  be  delivered,  and  the  goods  appraised  and  sold, 
and  the  writ  is  not  returned,  and  an  extent  for  the  king 
comes  out  of  the  Exchequer,  it  will   over-reach  the 
former  sale.     But,  per  Curiam^  it  is  a  very  dangerous 
practice.     It  is,  however,  now  admitted,  that  the  sale 
would  bar  the  crown  ;  and  I  only  mention  this  note  to 
shew  how   far   the   argument  has,   in   earlier    times, 
been  carried  in  support  of  the  alleged  rights  of  the 
crown.     A  passage  at  the  end  of  the  case  of  7%e 
Attamey^General  v.  Capel{b)   was  also  cited  on  the 
other  side;   viz.   ^^  extents  have  been  upon  goods  ac-> 
tually  levied  by  virtue  of  a  Ji.  fa.  and  in  the  sheriffs 
custody,  the  extent  coming  before  a  bill  of  sale  made^ 
so  as  the  property  was  not  altered.''     This  passage  does  ^ 
not  appear  to  be  part  of  the  judgment  of  the  Court  in 
the  Attome^General  v.  Capely  in  which  the  question 
was,  whether  the  extent  was  too  late,  coming  after  the 
commission  of  bankruptcy,  but  before  the  assignment. 
There  is  nothing  in  the  case,  wanting,  or  in  any  way 
calling  for  the  inference ;  which,  as  Mr.  Baron  Wood 
says  in  his  judgment,  is  a  mere  gratis  dictum  of  the  re- 
porter of  that  case. 

The  result  of  a  due  consideration  of  the  forgoing 
cases  seems  to  me  to  be,  that  the  property  is  altered, 
and  the  crown  barred  by  the  levy  under  the^.^.     It 

(a)    \  Ld,  Rajm.  %$i.  (b)  %Sb9<w.i%i. 
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1832.  is  not  necessary  to  go  the  length  of  shewing  that  the 
sheriff  has  the  general  property  in  the  goods.  There 
are  several  cases  which  shew  that  where  the  general 
property  remains  in  the  debtor,  yet  if  another  has  any 
special  property  in  or  lien  upon  the  goods,  the  crown 
shall  not  take  the  goods  but  subject  to  that  lien. 
Thus,  an  equitable  mortgage ;  which  binds  the  crown, 
and  against  which  the  crown  is  entitled  only  upon 
satisfaction  of  the  lien  of  the  mortgagee  to  its  full  ex- 
tent ;  Casberd  v.  The  Attorney-General  {a) :  or  the  lien 
of  a  factor,  who  has  accepted  bills  to  the  amount  of  the 
value  of  the  goods  consigned  to  him ;  The  King  v. 
Lee  {J}) :  or  of  a  wharfinger,  on  the  goods  of  his  customer 
in  his  possession,  for  his  general  balance,  which  has  been 
decided  to  be  available  against  the  crown ;  The  King  v. 
Humphrey,  {c)  Mr.  JVest^s  Treatise  on  Extents,  p.  98. 
He  says  the  plaintiff  in  an  execution  may  be  said  to 
have  an  interest  in  goods  which  have  been  taken  under 
bis  execution,  the  goods  being  in  the  custody  of  the  law, 
and  the  sheriff  having  the  special  property  in  them, 
the  general  property  remaining  in  the  defendant  tinder 
the  execution.  But  it  is  said  that  that  rule  cannot 
apply  to  the  case  in  question,  because  at  any  time  before 
sale,  and  after  the  seizure,  the  debtor  may,  by  pay- 
ment of  the  debt,  suspend  the  sale  and  stay  execution. 
The  same  answer  would  apply  to  the  case  of  the  factor, 
wharfinger,  and  other  persons  above  named,  in  all 
which  the  debtor,  upon  payment  of  the  debt,  regains 
the  property. 

If  the  decision  on  this  part  of  the  case  is  in  favour  of  the 
Plaintiff  in  error,  the  remaining  question  will  not  arise ; 
but  if  not,  I  am  of  opinion  that  the  statute  33  if.  8.  c.  39. 
5. 74.  abridges  the  prerogative  process  of  the  crown,  and 
prevents  it  from  taking  effect  in  this  case,  the  king's  suit  not 

(a)  6  Price  411.  (c)  1  M'Clell.  &f  Toung,  173. 

\b)  dPrice^z^^* 

having 


IK  THE  Second  Year  of  WILLIAM  IV.  221 

having  been  taken  or  commenced,  or  process  awarded  at  1832. 
his  suit  before  judgment  given  for  the  plaintiff  on  iheji.fa. 
The  following  are  the  words  of  that  section :  —  "  And 
be  it  also  enacted,  by  the  authority  aforesaid,  that  if  any 
suit  be  commenced  or  taken,  or  any  process  be  hereafter 
awarded  for  the  king  for  the  recovery  of  any  of  the  king's 
debts,  that  then  the  same  suit  and  process  shall  be  pre- 
ferred before  the  suit  of  any  person  or  persons :  and 
that  our  said  sovereign  lord  the  king,  his  heirs  and  sue* 
cessors,  shall  have  first  execution  against  any  defendant 
or  defendants  of  and  for  his  said  debts  before  any  other 
person  or  persons,  so  always,  that  the  king's  suit  be 
taken  or  commenced,  or  process  awarded  for  the  said 
debt  of  our  sovereign  lord  the  king,  his  heirs  or  succes- 
sors, before  judgment  given  for  the  said  other  person  or 
persons."  Before  proceeding  to  the  further  consider- 
ation of  this  part  of  the  case,  I  should  call  your  Lord- 
ships' attention  to  the  fact,  that,  in  the  present  case,  so 
far  from  the  king's  suit  being  taken  or  commenced,  or 
process  awarded  before  the  judgment  was  given  for  the 
other  person,  the  debt  was  not  due  to  the  king,  but  to 
the  debtor  of  the  king's  debtor,  and  was  not  put  on  the 
record  until  after  the  giving  the  judgment,  the  issuing  of 
the  Jil  fa.j  and  the  actual  seizure  of  the  goods  under  it 
In  the  case  of  The  Attorney  General  v.  Andrew  (a),  it  was 
determined  by  all  the  Court,  that  the  statute  did  abridge 
the  prerogative.  The  case  was.  Sir  William  Harrison 
acknowledged  two  judgments  in  debt  to  one  Andrexo 
upon  bond,  and  was  bound  to  one  Fielder  on  a  bond 
bearing  date  before  the  judgments.  Fielder  assigned 
his  debt  to  the  king :  Andrew  takes  out  execution  upon 
his  judgments,  viz.  two  elegits :  by  one  he  has  the  moiety, 
by  the  other,  the  other  moiety  of  Sir  fV.  Harrisorfs  lands 
extended.     Then  process  issued  out  of  the  Exchequer 

(a)  Hardr.  23.  in  1665. 

for 
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1832.  for  the  debt  assigned  to  the  king,  and  the  principal 
question  was,  whether  or  no  the  king  shouki  be  prefer* 
red  in  this  case.  After  argument,  the  Court,  in  TVinity 
term  1656,  gave  judgment  for  defendant  Baron  Parker 
uUf  ^*  The  king  has  many  prerogatives  pro  bono  pub* 
Uco^  but  in  the  case  in  questicHi  the  statute  33  Hen,  8* 
abridges  the  prerogative,  and  controls  the  common  law* 
Affirmative  statutes  do  not  alter  the  common  law,  but 
negative  statutes  do;  and  here  is  a  negative  implied. 
See  SiringefeUaafs  case  in  Dyer^  67  b.;  also  LasseFs  case 
in  Z)y^,  S6^J'  Baron  Nicholas  agreed :  "  Before  the  sta* 
tute  33  Hen.  8.  the  king  was  not  bound,  but  the  statute 
has  made  an  alteration,  though  it  sounds  in  the  affirm- 
ative; for  it  enacts  a  new  thing,  and  ita  quod  makes  a 
condition  precedent,  and  a  limitation."  He  then  refers 
to  certain  authorities  as  shewing  how  such  statutes  are 
to  be  expounded,  and  that  the  clause  would  else  be 
idle.  Chief  Baron  Steel:  ^^The  subject's  title  is  prior 
to  the  king's,  and  is  executed :  the  words  of  the  statute 
of  33  Hen.  8.  are  introductivc.  Cecirs  case  (a)  and 
StringefeUaafs  case  are  unanswerable."  It  is  observaUa 
that  although  so  much  stress  is  laid  upon  StringefeUom^s 
case  on  the  part  of  the  crown  on  this  occasion.  Chief 
Baron  Steel  and  Baron  Parker,  in  the  above  case  of 
The  Attorney  General  v.  Andrew,  cite  it  as  being  con* 
elusive  in  favour  of  the  subject.  The  case  of  Uppom  v. 
Sumner  {b)  is  precisely  the  same  as  the  present  Uppom^ 
the  plaintiff,  in  Easter  term  17  G.  3.,  recovered  a  judg* 
against  Cann  in  the  King's  Bench,  in  debt  for  1020/., 
and  on  the  16th  oi  April  1777  sued  out  BiJLfa.,  return- 
able  on  Monday  next  after  the  morrow  of  the  Ascension, 
12tli  of  May ;  a  warrant  on  which  was,  on  the  18th  of 
April,  delivered  to  the  officer,  who  on  the  same  day  took 
the  goods,  and  kept  possession  of  the  same  by  virtue  of 

{a)  yRfp.jZb.  (b)  a  ^/^r^/.  135 1.  1394. 
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the  warrant.  On  the  24th  o(  Aprily  before  any  sale  of  1839. 
the  goods,  an  extent  was  sued  out  and  delivered  to  the 
sheriff  against  the  goods  of  Cann,  to  levy  621/.  4^.  £d»j 
a  debt  to  the  king;  and  a  warrant  was  on  the  Monday 
delivered  to  the  same  officer,  who  then  had  the  goods  in 
his  possession  under  the  former  warrant,  and  who,  two 
days  after,  had  the  goods  appraised,  and  on  the  SOth  of 
April  took  an  inquisition  on  the  extent.  The  plaintiff 
Uppom'»  attorney  attending  and  putting  in  his  claim, 
the  goods  were  sold  the  23d  of  May^  and  the  sheriff 
being  called  upon  by  Uppom  to  return  the  writ,  re- 
turned nulla  bona.  When  the  cause  was  first  called  on, 
the  plaintiff's  counsel  thought  they  could  not  support 
their  case,  and  accordingly  judgment  was  given  without 
ai^^ment.  It  was,  however,  afterwards  argued,  and 
after  time  to  consider,  Mr.  Justice  Gould  delivered  the 
unanimous  opinion  of  Chief  Justice  De  Grey^^  who  was 
present  at  the  argument,  himself  and  Justices  Blackstone^ 
and  Nares,  that  in  this  case  the  extent  did  not  take 
place  of  the  execution,  the  king's  suit  being  commenced 
after  the  judgment.  It  had  been  contended  in  argu- 
ment by  Mr.  Serjt  Grose,  who  afterwards  was  one  of 
the  Judges,  and  agreed  with  the  rest  of  the  Court  in 
the  judgment  in  Rorke  v.  Dayrellj  that  the  statute  Hen.  8. 
only  restricts  the  prerogative  in  the  particular  revenue 
courts  erected  by  and  mentioned  in  that  act.  But  in 
{[iving  judgment,  Mr.  Justice  Gould^  after  stating  the 
particular  parts  of  the  act,  says,  about  seven  sections 
only,  viz.  sections  50.  74,  75,  76,  77,  78.  and  80.  con- 
tain general  provisions  extending  to  all  the  king's  sub- 
jects, and  are  applicable  to  all  the  king's  courts  as  well 
as  to  the  courts  of  revenue,  where  the  subject  of  them 
falls  under  consideration.  Indeed,  he  says  it  would 
have  been  absurd  to  have  one  law  prevail  in  the  King's 
Bench  and  Common  Pleas,  and  another  in  the  Ex- 
chequer 
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chequer  and  Duchy,  with  regard  to  such  questions  as 
the  present,  the  priority  of  the  king*s  debts  before  those 
due  to  a  subject.  The  learned  Judge,  after  stating  the 
seventy-fourth  section  of  the  act,  says,  **  The  former 
part  of  this  clause  is  declaratory  of  the  old  prerogative 
law,  the  latter  is  a  new  restriction  of  it,  so  that  it  shall 
not  take  place  after  judgment  given  for  the  subject'' 
With  respect  to  the  case  of  Lechmere  v.  TTioroughgood^ 
upon  which  so  much  has  been  said,  he  says,  ^^  In  Leek' 
mere\.  Thoroughgood^  it  appears  by  Comberbachj  123.  and 
3  Modern^  236.  that  first  Herbert  and  then  HcU  were 
clearly  of  opinion,  that  after  execution  begun,  but  not 
completed,  (and  of  course  after  judgment  signed,)  the 
king's  extent  came  too  late.  This  case  is  a  little  obscure^ 
from  its  being  reported  only  piece-meal,  and  in  different 
books:  but  with  some  attention  it  will  be  found  to  be 
clear  and  consistent,  by  reading  the  several  parts  of  it 
in  order  of  time   as   they  occur,  viz.  the   pleadings, 

2  James  2.^  2  Ventrisl59.;   first  argument,  4f  James  2.^ 

3  Mod.  236. ;  second  argument  and  judgment,  1  William 
and  Mary^  Comberbach  123.,  1  Shower  12.:  and  a  subse- 
quent action,  between  the  same  parties  in  effect,  in  the 
Common  Pleas,  viz.  Lechmere  v.  Toplady.  {a)  In  the 
Attorney-General  v.  Andrew  (6),  it  was  held  by  the 
Court  of  Exchequer,  that  when  there  was  a  judgment 
and  an  execution  by  elegit^  a  debt  of  the  king  prior  to 
the  judgment,  but  the  process  thereon  sued  out  after  it, 
should  be  postponed  to  the  judgment.  And  from  these 
authorities  Lord  Chief  Baron  Comyns  in  his  Digest  col- 
lects this  doctrine,  that  if  execution  be  upon  a  judgment 
against  the  debtor,  and  before  venditiotii  exponas^  an 
extent  comes  at  the  king's  suit  (which  is  the  very  case 
at  bar,)  those  goods  cannot  be  taken  on  the  extent 

(a)  %  Fent.  169,  (b)  Hardr.  23. 

And 
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And  this  opinion  is  also  supported  by   The  King  v« 
Dickinson,  (a)     The  case  of  The  King  y.  Dickinson  was 
this;  A.  was  indebted  by  judgment  to  B.^  by  bond  to 
C.  and  Z>.,  and  by  simple  contract  to  E,,  and  died. 
E.  being  a  debtor  to  the  king,  caused  the  debt  due 
to  him  to  be  seized  into  the  king's  hands,  and  upon 
this   a  scire  Jacias  issued  against  Dickinson,  executor 
of  A.,   and  before  the  return  of  it,    C  and  D.9  the 
bond-creditors,  obtained  judgment,  and  then  Dickinson 
pleaded  to  the  scire  facias  the  prior  and  the  subsequent 
judgment      The   Attorney-General    demurred.      The 
points  argued  in  Hilary  term  1691,  were,  first,  whe- 
ther the  subsequent  judgment  should  be  preferred  to  the 
king's  debt ;  for  it  was  admitted  that  the  preceding  judg- 
ment should  be  preferred.    The  second  is  unnecessary  to 
state.     This  case  was  adjourned  to  this  term,  {Easter, 
4  W.^  M.  1692.)  when  it  was  adjudged  for  the  king, 
that  his  debt  should  be  preferred  before  the  subsequent 
judgment,  viz.  before  any  bond ;  Hardres,  2S.;  but  a  pre- 
cedent judgment  should  be  preferred  before  it,  upon  the 
words  of  the  twenty*sixth  section  of  33  H.  8.  c.  39.   *^  So 
always  that  the  king's  suit  be  taken  and  commenced,  or 
process  awarded  for  the  debt  of  the  king  before  judg- 
ment given  for  the  other  persons." 

In  Rorie  v.  Dayrell  (6),  the  plaintiff  had  obtained  a 
judgment,  in  Hilary  term  1787,  against  Clark  for  727^. 
Plaintiff  sued  out  aJLJa.,  tested  28th  of  November  1787, 
returnable  12th  of  January  1788.  Writ  delivered  to  the 
sheriff  7th  of  January  1788,  who,  on  the  8th,  seized  the 
goods.  Before  the  salcj  viz.  11th  of  January  1788,  a 
writ  of  extent  tested  that  day  issued  out  of  the  Ex- 
chequer on  a  bond  to  the  crown  under  the  seal  of 
Clark,  dated  5th  of  April  1782,  for  300/.  payable  at  a 
day  before  the  issuing  of  the^.^.,  and  then  unpaid.    On 


183^. 


(a)  1694 ;  Parien  963. 
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the  12th  of  January^  extent  delivered  to  the  sheriff. 
The  sheriff  acted  under  the  extent,  and  returned  nulla 
bona  to  the  writ  of  J?,  fa.  The  case  was  argued  upon 
the  statute  of  33  i/.  8.  c.  39.  s.  74.  The  Court  were 
unanimously  of  opinion  the  extent  was  too  late.  Lord 
Kenyan  states,  "  Where  the  king  and  a  subject  stand  in 
equal  degree,  there  is  no  doubt  but  that  the  king's  pre- 
rogative must  prevail;  and,  therefore,  where  the  pro- 
perty in  the  goods  remains  in  the  king's  debtor  at  the 
time,  and  an  execution  at  the  suit  of  the  king,  and 
another  at  the  instance  of  the  subject  are  sued  out,  the 
former  will  be  preferred.  On  thii>  principle,  the  case  of 
The  King  v.  Cotton  {a)  proceeded ;  that  was  not  the  case 
of  an  execution,  but  a  distress;  the  goods  taken  were  in 
custodid  legis  as  a  pledge,  to  answer  the  demand  of  the 
landlord,  and  the  property  in  the  goods  was  not  divested 
out  of  the  tenant.  Now,  in  this  case,  the  sheriff  had 
actually  seized  the  goods  under  the  Plaintiff's  writ  of  ex- 
ecution ;  and  an  execution  once  begun  shall  proceed ;  it;, 
shall  not  stop  on  the  issuing  of  a  commission  of  bankrupt 
against  the  debtor :  and  in  this  respect  I  know  no  dis- 
tinction between  the  case  of  the  crown  and  that  of  a 
subject.  As  to  the  statute  33  H.  8.  c.  39.  s.  74.,  either 
it  did  or  it  did  not  give  some  new  privilege  to  the 
crown.  If  the  counsel  for  the  crown  contend  that  it 
did,  they  must  take  the  word  execution  as  referring  to 
personal  chattels,  and  then  the  words  are  against  the 
king,  because  here  there  was  a  judgment  by  the  plain- 
tiff. If  it  did  not  introduce  some  new  benefit,  then  the 
crown  must  be  referred  to  its  ancient  prerogative,  which 
only  extends  to  the  case  I  stated  at  first,  namely,  when 
the  king  and  a  subject  stand  in  equal  degree,  and  the 
property  is  not  altered,  there  the  former  shall  prevail. 
With  respect  to  what  is  supposed  to  have  been  said  by 


(a)  Parker,  iia. 
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Lord  Mansfield  in  Cooper  v.  Chitty^  of  Comberbach  having 
mistaken  Lord  Holfs  opinion  in  Lechmere  v.  Thorough" 
good,  it  is  ns  probable  that  the  report  of  that  observ- 
ation is  mis-stated."  Justice  Ashhurst  says,  "  The  case 
of  Uppom  V.  Sumner  certainly  underwent  a  great  deal  of 
consideration  before  it  was  decided ;  all  the  prior  au- 
thorities were  thoroughly  examined  at  that  time.  Unless, 
therefore,  it  could  be  shewn  that  the  case  proceeded 
upon  wrong  principles,  it  ought  to  govern  the  present. 
The  words  of  the  statute  oi  Henry  VIII.  are  clear  and 
decisive,  that  the  king's  suit  shall  be  preferred  to  that  of 
any  other  person,  *  so  always,  that  the  king's  suit  be  taken 
or  commenced,  or  process  awarded  before  judgment 
given  for  the  said  other  person  or  persons.'  Now,  this 
act  of  parliament  gave  a  new  prerogative  to  the  king, 
in  various  instances,  which  he  had  not  before;  by  that 
he  b  enabled  to  issue  immediate  execution  in  cases 
where  he  could  not  before ;  for  before  he  had  only  a 
right  to  such  execution  when  the  debt  was  upon  record. 
And  as  this  was  a  new  prerogative,  the  legislature 
had  a  right  to  restrain  him ;  and  they  have  in  express 
terms  restrained  him,  where  the  subject's  judgment  is 
prior  to  the  inception  of  the  king's  execution."  Mr. 
Justice  Buller  says,  "  This  case  arises  on  the  statute  of 
SS  Hen*  8.;  for  previous  to  that  act  the  crown  could  not 
issue  immediate  execution  on  a  bond  debt.  Though  the 
cases  that  have  already  happened  on  this  statute  shew 
that  the  act  is  not  to  be  confined  to  bond  debts  only, 
but  that  it  extends  to  all  debts  and  executions:  it  is  so 
stated  in  express  terms  by  Lord  Coke  in  Sir  T.  Cecil's 
case,  (a)  If  this  act  of  parliament  be  restrictive  on 
the  crown,  it  goes  a  great  way  to  determine  this  ques- 
tion; for  if  it  be,  it  expressly  requires  that  the  king's 
suit  shall  be  commenced  before  judgment  is  given  for 
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the  subject.     Now,  that  was  expressly  decided  in  the 
case  in  Hardres^  where  the  whole  Court  were  of  opinion 
that   the   statute  does  abridge  the  king's  prerogative. 
And  there    Chief    Baron   Steel  said,    *  The   subject's 
title  is  prior  to  the  king's,  and  is  executed.'     On  thb 
ground  I  put  the  question  to  the  counsel  in  argument, 
*  What  effect  a  judgment  obtained  by  a  subject  would 
have,  where  he  lay  by  till  the  king's  extent  was  exe- 
cuted ?'     I  am  inclined  to  think  that  in  such  a  case  the 
execution  by  the  subject  would  be  postponed;  but  it  is 
not  necessary  to  decide  that  point  in  the  preseqt  case. 
As  to  the  effect  of  the  statute  of  33  H.  8.  c.  89.  it  is  im- 
possible to  have  a  more  direct  authority  for  the  re- 
striction on  the  king's  prerogative  than  that  in  7  Rep* 
19.  b.y  where  it  is  said,  ^  The  act  hath  given  a  benefit 
and  advantage  to  the  king ;  first,  in  making  every  bond 
made  to  the  king  in  nature  of  a  statute  staple;  secondly, 
in  giving  remedy  to  the  king   himself  for  obligations- 
made  to  others  to  his   use;   thirdly,  to  recover  costs 
and  damages ;  fourthly,  in  suing  of  execution  for  all  his 
debts;   fifthly,  in  charging  the  issue  in  tail,  and  the 
heir,  who  hath  the  land  of  the  gift  of  his  ancestor :  andy 
therefore,  it  was  the  intent  of  the  act  to  gratify  the 
subject,  that  where  a  new  provision  was  made  for  the 
levying  of  the  king's  debt  in  a  more  speedy  and  bene- 
ficial manner  than  the   king  had   before,   the   subject 
also  should  have  some  new  benefit  which  he  had  not 
before.'     Now,  that  new  benefit  was  to  give  him  a  pre- 
ference in  cases  where  his  judgment  was  obtained  before 
the  extent  of  the  king  issued."     Mr.  Justice  Grose  says, 
"  The  simple  question  is  this,  whether  the  king's  right  of 
issuing  an  extent  upon  a  bond  supersedes  a  prior  judg- 
ment of  a  subject.    If  the  crown  have  such  a  right,  it  must 
arise  upon  the  statute  of  33  Hau  8.  c.  39.  s.  74. :  GUb. 
Hist.  Exch.  165.    Now,  the  words  of  this  clause  in  the  act 
are  extremely  pointed  to  shew,  first,  what  the  king's  pre- 
rogative 
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rogative  was  before ;  secondly,  how  far  the  prerogative 

was  intended  to  be  assisted  in  these  cases,  and  how  far 

to  be  limited.     But  it  is  said  that  *  execution'  in  this 

act  was  intended  only  to  affect  lands.     But  there  is  no      CrRovEa, 

reason  why  it  should  be  so  confined:   it  must  mean 

every  kind  of  execution  to  which  the  king  was  entitled 

before  the  passing  of  this  act,  otherwise  the  king  would 

be  bound  in  cases  where  he  had  a  prerogative  before. 

Thus,   this  case  stands  on   the  words  of  this  statute. 

The  authorities  also  are  decisive.     First,  the  case  in 

Hardres  is  very  pointed:    and  there  it  was  not  even 

fainted  that  execution  in  this  act  ought  to  be  confined  to 

an  execution  against  land.     Then  came  the  case  of  TTie 

King  V.  Dickinson,     And  Lord  Chief  Baron  Comyns  {a) 

drew  this  conclusion  from  the  cases,  that,   *  if  execution 

be  upon  a  judgment  against  the  king's  debtor,  and  before 

a  venditioni  exponas^  an  extent  comes  at  the  king's  suit, 

those  goods  cannot  be  taken  upon  the  extent.'   Therefore, 

as  well  on  the  decisions,  as  on  the  construction  of  the 

statute  33  H.  8.,  the  Plaintiff  is  entitled  to  recover." 

After  the  decision  of  these  two  cases  of  Uppom  v. 
Sumner^  and  Rorke  v.  Dayrell^  came  the  case  of  The 
King  V.  fVells  and  AllntUt  in  the  Court  of  Exchequer, 
which,  as  to  the  point  upon  which  the  Court  delivers 
Aeir  judgment,  for  there  was  another  upon  which  the 
case  might  have  been  put,  was  precisely  similar  to 
the  present  The  Court  of  Exchequer  gave  judg- 
ment for  the  crown.  And  such  has  been  the  practice 
of  that  Court  ever  since.  That  case,  however,  was 
principally  founded  upon  the  case  of  The  King  v.  Cotton. 
The  principle  on  which  that  case  was  decided  being 
stated  in  the  judgment  of  the  Lord  Chief  Baron  in 
The  King  v.  Wells  and  AUnult  to  be,  that  if  the  king's 
execution  bore  teste  before  the  property  was  altered,  it 

(a)  %  Com.  Dig.  53^*  648.  (G  8.) 
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bound  that  property.  The  case,  however,  of  Ute 
King  V.  Cotton  arose  upon  a  distress,  and  not  upon 
an  execution,  which,  I  apprehend,  —  and  it  is  so  stated 
by  Lord  Kenyon  in  his  judgment  of  Rorke  v.  Day- 
rellj  —  makes  a  material  difference;  the  sheriff  in  the 
case  of  seizure  under  an  execution  having,  in  my  judg- 
ment at  least,  a  special  property  in  the  goods.  In  the 
case  of  The  King  v.  IVells  and  Allnutty  the  Lord  Chief 
Baron  relied  much  on  Stringefellow^s  case,  the  difference 
between  which  and  the  present  case  I  have  already 
pointed  out,  viz.  that  in  that  case  the  liberate  is  the 
execution,  and  was  not  issued  until  after  the  issuing  of 
the  crown  process.  The  question  was  afterwards 
brought  before  the  Court  of  King's  Bench  in  T^urstoH 
V.  Mills  (a),  and  twice  argued,  and  the  Court  were  pre- 
pared to  give  their  judgment,  but  on  the  day  on  which 
it  was  to  have  been  given,  they  suggested  a  doubt  as  to 
the  form  of  the  action,  and  directed  a  third  argument 
upon  that  point  only ;  upon  which  they  gave  their  judg- 
ment against  the  plaintiff.  What  the  judgment  was 
which  the  Court  was  prepared  to  give  upon  the  general 
question,  it  is  impossible  to  say.  It  is  not  probable 
that  it  was  in  favour  of  the  defendant,  or  at  least,  una- 
nimously so,  for  if  so,  they  would  probably  have  put 
the  question  at  rest  for  ever.  It  is  not  likely  the  Court 
would  have  raised  another  question,  and  have  given  their 
judgment  upon  the  question  so  newly  raised.  With 
respect  to  the  observation  which  has  been  made,  that  if 
the  statute  were  to  be  construed  literally  the  crown 
would  be  in  a  worse  situation  than  the  subject,  if  the 
king's  suit  must  be  commenced  befoi^  judgment  given 
for  the  subject,  for  then,  if  the  subject's  judgment  be 
first,  he  would  have  precedence  though  his  execution 
were  last,  which  is  not  the  case  even  between  subject 


(a)   i6  Eajt,  274. 
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and  subject;  I  apprehend  the  true  answer  to  that  ob-  18S2. 
servation  is  what  was  suggested  by  Mr.  Justice  BuUer 
in  his  judgment  on  Rorke  v.  Dayrcll,  He  thought  it 
unnecessary  to  decide  on  that  particular  case,  viz.  that 
in  case  of  a  laches  or  delay  on  the  part  of  the  subject, 
his  execution  would  be  postponed.  I  believe,  by  look- 
ing to  the  writ  of  extent  itself,  it  will  appear,  by  the 
terms  of  it,  that  it  is  issued  by  virtue  of  this  statute. 
Without  trespassing  further,  therefore,  upon  your  Lord- 
ships' time,  my  humble  answer  to  your  Lordships'  ques- 
tions are,  first,  that  this  writ  of  extent  shall  not  be 
executed  by  the  sheriff  by  extending  the  same  goods, 
seizing  them  into  the  king's  hands,  and  selling  them 
to  satisfy  the  crown  debt,  without  regard  to  the  writ  of 
^fieri  facias  under  which  he  had  at  first  seized  them ; 
and,  secondly,  that  all  other  things  remaining  the  same, 
it  makes  no  difference  whether  the  extent  was  in  chief 
or  in  aid. 

LiTTLEDALE  J.  The  qucstiou  is,  whether,  under  the 
particukr  circumstances  of  this  case,  the  execution  of 
the  crown  or  that  of  the  subject  is  to  prevail  ?  Con- 
nected with  these  questions,  the  case  of  Uppom  v. 
Sumtier  (a)  came  before  the  Court  of  Common  Pleas  in 
1779,  and  was  decided  against  the  crown.  Rorke  v. 
Daj/rell  {b)  afterwards  came  before  the  Court  of  King's 
Bench,  and  was  also  decided  against  the  crown.  Then 
Tke  King  v.  JVcUs  and  AllnuU  (c)  came  before  the  Court 
of  Exchequer,  and  was  decided  in  favour  of  the  crown. 
After  that  Thurston  v.  Mills  {d)  came  before  the  Court 
of  King's  Bench,  in  order  to  have  the  question  set- 
tled; but  after  hearing  the  case  argued  twice  upon  the 
principal   point,  it  went  off  on  a  point  of  form,  that 

(a)   %  Black,  1%$!.  1394.  (c)  i6Eastf2jS. 

{h)  4  T.  jR.  40a.  (d)  16  East,  »54. 
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an  action  for  money  bad  and  received  would  not  lie, 
and  therefore  the  question  remained  as  it  was.  As  no 
opinion  was  delivered,  it  is  immaterial  to  conjecture 
what  the  opinion  of  the  Judges  was.  After  that  The 
King  V.  Sloper  and  Allen  {a)  came  before  the  Court  of 
Exchequer,  and  the  Court  there  acted  upon  the  case  of 
The  King  v.  Wells  and  Allnutt  in  favour  of  the  crown. 
In  this  case  an  information  in  the  nature  of  an  action 
for  a  false  return  was  filed,  and  after  judgment  for  the 
crown  in  the  Court  of  Exchequer,  the  court  of  error, 
after  it  had  been  twice  argued,  determined  that  an  in- 
formation for  a  false  return  would  not  lie,  as  the  return 
was  true  in  fact  though  false  in  law.  In  giving  my 
opinion  I  shall  not  consider  whether  the  Judges  on 
these  occasions  were  more  or  less  competent  to  decide 
them  from  having  filled  one  situation  or  another,  or 
whether  any  of  them  laid  too  much  or  too  little  stress 
upon  former  authorities ;  such  a  discussion  would  pro- 
tract the  case  into  a  very  great  length  without  any  bene- 
ficial result  The  present  case  is  brought  forward  to 
settle  the  law  where  there  have  been  contrary  decisions ; 
and  I  shall  consider  the  case  as  it  would  have  stood  if 
none  of  these  later  cases  had  occurred. 

In  ascertaining  what  is  the  king's  prerogative  two  ques* 
tions  arise :  first,  as  to  its  extent  independently  of  the 
statute  83  Hen.  8.  c.  39. ;  and,  secondly,  upon  the  effect  of 
that  statute.  The  crown  by  its  prerogative  has  some  pri- 
vil^s  and  advantages  by  the  common  law  beyond  what 
a  subject  has,  and  a  reason  for  this  is  given  in  Gilberfs 
History  of  the  Exchequer,  p.  90.,  "  because  the  public 
ought  to  be  preferred  to  the  private  property ;  and  the 
rather,  because  the  king  is  supposed  by  public  business 
not  to  be  able  to  take  care  of  every  private  affair 
relating  to  his  revenue,  and  therefore  no  time  occurs  to 
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be  king;  and  if  he  was  to  be  prevented  of  his  exe- 
rtion by  another  person  coming  in  before  him,  laches 
nust  be  imputed  to  him,  which  the  law  does  not  allow/' 
\nd  in  Co.  Litt.  \Slb.  Lord  Coke  gives  as  a  reason,  *^  that 
haaurus  regis  est  Jundamentum  bellij  et  Jbrmamentum 
Hicis"  And  there  is  no  doubt  that  where  the  king  and 
labject  stand  in  an  equal  degree,  the  king's  prerogative 
nust  prevaiL  One  of  the  advantages  which  the  king 
lod  was  by  giving  protection  to  his  debtor  that  he 
should  not  be  sued  or  attached  till  he  paid  the  king's 
lebt  But  inconvenience  being  felt  from  that,  it  was 
macted  by  25  Ed.  S.  c.  19.  **  That  notwithstanding  such 
>rolections,  the  parties  which  have  actions  against  their 
iebtors  shall  be  answered  in  the  king's  court  by  their 
lebtors;  and  if  judgment  be  thereupon  given  for  the 
)laintiff  as  demandant,  the  execution  of  the  same  judg- 
nent  shall  be  put  in  suspense  till  gree  be  made  to  the 
ung  for  his  debt;  and  if  the  creditors  will  undertake 
or  the  king's  debt,  they  shall  be  thereunto  received, 
md  shall  have  execution  against  the  debtors  of  the  debt 
lue  adjudged  to  them,  and  also  shall  recover  against  them 
s  much  as  they  shall  pay  to  the  king  for  them."  No 
[oestion  can  arise  upon  this  act  of  parliament,  because 
:  only  applies  to  those  cases  where  protection  had  been 
;ranted  to  the  king's  debtors,  which  has  not  been  done 
lere;  and  indeed  it  appears  from  Co.  Utt.  \S\b.  that 
hese  protections  are  now  entirely  fallen  out  of  use. 

On  the  part  of  the  crown  it  is  contended  that  the  king 
ly  his  prerogative  has  a  right  to  be  first  served  and  paid 
)y  his  debtors,  provided  his  process  issues  at  any  time 
before  there  is  a  complete  divesting  of  the  property  out 
)f  the  debtor.  And  that  although  upon  the  seizure  by 
the  sheriff  under  an  execution  there  is  a  special  property 
vested  in  him,  yet  that  the  general  property  remains  in 
the  debtor  till  there  is  an  absolute  alteration,  which  can 

only 
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only  be  by  sale.  This  extent  of  prerogative  is  denied 
by  the  judgment-creditor,  and  he  says,  that  upon  the 
seizure  by  the  sheriff  the  property  is  divested  out  of  the 
debtor;  and  whether  it  be  so  or  not,  yet  that  the  exe- 
cution is  executed  by  the  seizure,  and.  that  the  crown, 
process  comes  too  late. 

The  first  case  in  the  order  of  time,  relied  on  by  the^ 
crown,  is  that  of  StriTigefellow  v.  Brownesoppe  (a),  which^ 
as  it  has  been  already  stated,  it  is  not  necessary  for  me 
to  go  through  again.  The  same  case  is  also  to  be  found 
in  Roll,  Abr.  528.  tit.  Prerogative  le  ray.  Some  doubt 
seems  to  have  been  expressed  at  the  time  as  to  the  pro* 
priety  of  the  decision ;  but,  assuming  it  to  be  right,  I 
don't  think  it  trenches  on  the  grounds  on  which  I  form 
my  opinion,  because  that  was  an  extendifacias  on  a  statute 
staple,  under  which  the  goods  are  by  the  writ  directed 
to  be  seized  into  the  hands  of  the  crown ;  and  after  that 
is  done,  and  so  returned  by  the  sheriff,  another  writ, 
called  a  liberate^  issues,  commanding  the  sheriff  to  de- 
liver them  to  the  creditor  to  hold  until  he  shall  be  satis- 
fied his  demand.  The  property,  therefore,  does  not  pass 
out  of  the  debtor  till  the  liberate^  and  the  execution  cannot 
be  considered  as  executed  till  the  liberate  is  executed. 
And  in  BLayn^s  case  (i),  where  a  question  arose  whe- 
ther a  lessee  was  liable  for  rent  incurred  before  the  time 
of  a  writ  of  extendifacias  and  a  liberate^  it  was  held  that 
before  the  liberate  awarded  nihil  operatur ;  and  the  writ 
of  extendifacias  is  but  of  form  when  it  speaks  of  seizing 
into  the  queen's  hands,  for  it  never  was  seen  that  lands 
were  seized  upon  that  writ  The  King  v.  Afidrew  (c)  is 
relied  upon  on  the  part  of  the  crown,  for  what  Chief 
Baron  Steel  says  as  the  reason  of  his  judgment  against 
the  crown,  that  the  title  of  the  subject  was  prior  to  that 


(a)  Dyer,  67  b*  (b)  Cro.  Eliz,  47«  (0  ^rdr.  23. 
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of  the  king,  and  was  executed.  Whatever  effect  that 
opinion  of  Chief  Baron  Sicel  may  have  upon  the  statute 
33  Uefi.  8.,  it  can  have  none  to  support  the  doctrine  of 
prerogative  contended  for  on  the  part  of  the  crown,  be- 
cause, as  the  title  of  the  subject  was  complete  on  the 
delivery  of  the  land  on  the  elegit^  the  question  of  prero- 
gative could  not  arise-  The  case  of  Smailcombe  v.  Cross 
and  Buckingham  {a)  has  also  been  mentioned.  That 
arose  on  two  writs  oi Jieri  facias^  at  the  suit  of  different 
creditors,  delivered  to  the  sheriff  on  the  same  day,  and 
be  executed  the  last  the  first,  and  therefore  proves  no- 
thing as  to  the  point  of  prerogative.  And  as  to  any 
question  arising  whether  the  execution  was  executed,  it 
is  to  be  observed,  that  there  was  no  seizure  under  the 
first  writ.  In  the  report  in  5  Mod.^  Shower  says,  in  ar- 
gument as  to  the  prerogative,  '^  that  if  the  king's  writ  of 
extent  came  out  after  execution,  yet  the  execution  is 
superseded,  and  the  king's  extent  shall  take  up  the 
goods;  but  if  the  sheriff  had  sold  the  goods  by  bill  of 
sale,  8cc.  the  property  is  altered,  and  shall  not  be  di- 
vested by  the  king's  writ"  This  does  not  reach  the 
point  under  consideration ;  for  he  does  not  state  at  what 
stage  of  the  execution  the  king's  extent  is  supposed  to 
come  in :  and  if  it  did  bear  upon  the  point,  it  is  only 
the  statement  of  counsel.  In  Sir  Edward  Cook's  case  (i) 
Mr.  Justice  Doddridge  says,  in  page  296.,  "  If  a  writ 
comes  for  the  king  before  the  execution  is  finished,  the 
king  shall  be  preferred,  as  is  to  be  seen  in  the  case  of 
BrauDJiesoppe  in  4  &  5  -M."  But  the  question  is,  when 
the  execution  is  in  point  of  law  finished;  and  as  he 
takes  his  authority  from  Brownesoppe's  case,  his  opinion 
carries  it  no  further  than  that  case.  Chief  Justice  Uo- 
bartf  in  page  299.  of  the  same  case  says,  "  It  is  certain 

(a)  I  Ld,  Rajm.  275.    i  Salk.  {b)   a  RoiPj  Rep.  394< 

320.     5  Mod,  376.  and  in  other 
books. 
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18S2.  that  where  a  man  is  debtor  to  the  king  the  king  shall 
never  lose  his  debt,  but  where  there  is  nothing  to  satisfy 
him."  This  expression  of  Hobart  does  not,  however,  ad- 
vance the  point  contended  for  by  the  crown,  for  nobodjr 
could  have  any  doubt  about  that  The  Attomey^GenerdP 
V.  Capel{a)  was  a  question  between  the  crown  and  the 
assignees  of  a  bankrupt ;  and  in  the  conclusion  of  the 
case  it  is  said,  *'  Extents  have  been  held  good  that  have 
been  made  upon  goods  actually  levied  by  virtue  of  a 
Jkrifadasy  and  in  the  sheri£P's  custody,  the  extent  com- 
ing before  bill  of  sale  made,  so  as  the  property  was  not 
altered.''  As  far  as  that  statement  goes,  it  is  in  point 
for  the  crown ;  but  it  does  not  appear  how  that  state- 
ment came  to  be  introduced.  Sir  Bartholomew  Shower 
argued  the  case  as  counsel  for  the  assignees,  and  after 
his  argument,  he  says  that  it  was  answered,  8cc.  &C., 
by  which  I  understand  that  it  was  answered  by  the 
counsel  for  the  crown.  Then  a  case  in  the  Exchequer 
is  cited,  and  then,  at  the  end  of  the  case,  the  statement 
above  mentioned  is  added,  and  which,  therefore,  I  pre- 
sume was  added  by  the  counsel  for  the  crown  by  way 
of  illustration;  and  if  so,  it  is  only  the  statement  of 
counsel.  The  King  v.  Cotton  {b)  is  also  relied  upon  as 
in  favour  of  the  crown ;  but  that  was  the  case  of  a  dis- 
tress for  rent,  which  had  been  seized  and  appraised 
before  the  extent  came  in ;  but  there  is  a  great  difference 
between  a  distress  and  an  execution.  Chief  Baroa 
Parker,  in  page  121.  says,  that  a  distrainor  neither  gains 
a  general  nor  a  special  property,  nor  even  possession  in 
the  cattle  or  the  things  distrained.  He  cannot  maintain 
trover  or  trespass,  for  they  are  in  the  custody  of  the  law 
by  the  act  of  the  distrainor,  and  not  by  the  act  of  the 
party  distrained  upon.  In  page  125.  he  says,  ^<  Though 
a  sheriff  may  maintain  trover  or  trespass  for  goods  taken 

(«)  a  A&ow.  480.  (b)  Parker^  11%. 
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in  execution  by  him  against  a  wrong  doer,  because  he  is        1882. 
answerable  over  for  the  value»  yet  goods  so  taken  in 
execution  and  remaining  unsold,  are  liable  to  seizure 
upon  an  extent."    This  opinion  of  Chief  Baron  Parker 
is  in  point  for  the  crown ;  and  though  it  was  not  upon 
the  questjpn  in  the  case,  yet  it  is  illustrative  of  it,  and 
IS  certainly  entitled   to  great  attention.     The  King  v. 
Peck  (a)  is  in  point  for  the  crown,  if  it  can  be  relied 
upon.     That  was  a  question  whether  the  sheriff  should 
amend  his  return,  and  upon  an  order  being  made,  it 
appears  to  have  been  what  the  sheriff  wanted.     At  the 
end  of  the  case  there  is  a  N.  B.  ^'  it  was  taken  for 
granted  that  though  the  goods  were  levied  by  virtue 
of  the  ^fieri  facias  three  days  before  the  teste  of  the 
writ  of  extent,  yet  that  was  no  bar  to  the  crown :  but 
quare^  if  they  had  been  sold,  for  then  execution  had 
been  executed."     If  the  last  reason  be  the  only  one  that 
can  be  adduced,  I  think  it  cannot  be  supported,  as  I 
think  the  execution  is  executed  by  the  seizure  under 
the  ^eri  facias.      What  is  said  in  Chief  Baron  Gil- 
berfs  History  of  the  Exchequer^  p.  89.  may  also  be 
cited  £or  the  crown.     He  says,  '<  But  goods  were  bound 
at  common  law  from  the  teste  of  the  writ,  whether  it 
was  a  levari  or  a  fieri  facias^  because  otherwise  the 
debtors  by  alienation  of  the  chattels  might  disappoint 
the  executions  of  their  lords ;  who  having,  by  their  pro- 
cess, a  right  to  distrain  goods,  there  arose  a  lien  on  those 
goods  from  the  time  the  levari  was  taken  out ;  and  the 
king's  prerogative  could  not  be  less  than  the  right  of  the 
aubgect,  and,  therefore,  bound  the  goods  from  the  teste 
of  the  writ     But  this  was  found  inconvenient,   and, 
therefore,  by  29  Car.  2.  c.  8.  no  execution  shall  bind  the 
property  of  goods  but  from  the  time  of  the  delivery  of 
the  writ  to  the  sheriffs :  but  this  act  seems  not  to  ex- 
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1832.  tend  to  the  king,  for  an  extent  of  a  later  teste  supersedes 
an  execution  of  the  goods  by  a  former  writ,  because  by 
the  king's  prerogative  at  common  law,  if  there  had  been 
an  execution  at  the  subject's  suit,  and  afterwards  an. 
extent,  the  execution  was  superseded  till  the  extent  wass 
executed,  because  the  public  ought  to  be  preferred  U^ 
the  private  property ;  and  the  rather  because  the  king;- 
is  supposed  by  public  business  not  to  be  able  to  take 
care  of  every  private  aifair  relating  to  his  revenue; 
and  therefore  no  time  occurs  to  the  king ;  and  if  he 
was  to  be  prevented  from  his  execution  by  another 
person  coming  in  before  bim,  laches  must  be  imputed 
to  him,  which  the  law  does  not  allow;  and  since  the 
king's  debt  is  preferred  in  the  execution,  therefore  an 
executor  is  obliged  by  the  law  to  pay  the  king's  debt 
on  record  before  a  debt  on  record  to  a  subject." 
Where  the  Chief  Baron  is,  as  above  speaking,  of  the 
king's  prerogative  as  to  priority  of  execution,  it  does 
not  appear  what  particular  circumstances  of  the  sub- 
ject's execution  he  alludes  to.  He  afterwards  goes  on 
to  point  out  instances  where  the  king's  extent  shall  be 
preferred  where  the  subject's  execution  is  running  at 
the  same  time ;  but  they  appear  to  apply  to  cases  of  the 
subject's  execution  on  a  statute  staple ;  as  to  which  no 
doubt  can  be  entertained  but  that  it  is  not  complete  till 
the  liberate.  The  expression  of  Lord  Mansfield,  that  no 
inception  of  an  execution  shall  bar  the  crown,  is  also 
relied  upon  for  the  crown ;  but  the  question  is,  what  is 
an  inception  of  an  execution,  and  whether  this  exe- 
cution has  not  gone  beyond  an  inception,  and  whether 
the  execution  is  not  executed. 

These  appear  to  be  the  principal  authorities  for  the 
crown  as  to  the  general  extent  of  the  prerogative,  inde- 
pendent of  the  statute  Hen,  8.  There  can  be  no  doubt 
but  the  property  is  partially  divested  out  of  the  debtor, 
and  up  to  the  extent  of  enabling  the  sheriff  to  carry  the 
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irrit  into  efifect  he  has  a  special  property  in  the  goods,  and 
50  far  the  property  is  changed ;  and  the  sheriif  may  main- 
tain either  trespass  or  trover  against  persons  who  take 
the  goods  from  him  without  lawful  excuse,  as  appears  by 
the  cases  of  Tyrell  v.  Bash  (a),  Wilbraham  v.  Sn&w  (J), 
and  is  taken  for  granted  in  Clerk  v.  Withers^  to  which  I 
shall  presently  refer,  and  in  The  King  v.  Cotton  already 
cited.  The  property  is  not  vested  in  the  creditor,  though 
the  contrary  is  laid  dowa  in  some  cases,  because  the 
sheriff  is  not  to  deliver  the  goods  to  the  Plaintiff;  he  is 
to  make  of  the  goods  the  sum  recovered  by  the  judg- 
ment, and  which  sum  is  to  be  paid  to  the  Plaintiff,  and 
whoj  by  the  mere  seizure,  has  nothing  to  do  with  the 
;oods ;  and,  in  that  respect,  a  Jieri  facias  differs  from 
in  elegit y  where  the  sheriff  is  to  deliver  goods  as  well  as 
lands  to  the  Plaintiff  at  a  reasonable  price.  But  I  think 
that  the  property  is  not  wholly  divested  out  of  the  De- 
fendant by  the  act  of  seizure,  because,  if  a  second  exe- 
cution come  in  before  sale  under  the  first,  the  sheriff 
may  seize  under  that,  which  he  could  not  do  if  the  pro- 
perty was  wholly  out  of  the  debtor ;  and  so,  if  upon  a 
writ  of  Jieri  facias^  the  sheriff  has  sold  as  much  as  will 
satisfy  the  first  writ,  and  he  continues  to  go  on  to  sell 
other  goods,  the  debtor  may  have  an  action  of  trover 
against  the  sheriff  for  such  sale,  as  appears  by  the  case 
of  Stead  v.  Gascoigne.  (c)  And,  so  also,  the  debtor 
may,  I  apprehend,  maintain  trover  against  the  sheriff 
in  case  of  his  selling  after  the  debtor  has  tendered  him 
the  amount  of  the  money  to  be  levied  under  the  writ ; 
vide  The  King  v.  Bird,  (d)  The  crown  contends,  that 
as  it  is  only  a  special  property  which  is  divested  out  of 
the  debtor,  and  the  general  property  remains  in  him, 
the  execution  of  the  crown  is  to  attach  upon  the  whole 
property,  as  much  as  if  there  had  been  no  special  pro* 


1832. 


id)  Cro.  Eliz.  639. 
ih)  %  Saund.  47. 


{c)  8  Taunt.  5^7. 
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1832.        perty  divested.     But  I  do  not  assent  to  that,  and  I 
think  that  the  execation  of  the  crown  cannot  have  anjr 
greater  effect  upon  the  property  which  remains  in  tbe^ 
debtor,   than   the  execution    of  a    private    individual 
upon  it. 

It  will  be  propter  to  see  what  is  the  e£Eect  of  the 
seizure,  whether  it  constitutes  a  change  of  property  or 
not,  in  case  of  other  conflicting  creditors,  whether  under 
executions  or  commissions  of  bankrupt,  or  otherwise,* 
and  I  think  that,  generally  speaking  as  between  subject 
and  subject,  the  execution  is  executed  by  the  mere  act 
of  seizure,  and  as  the  execution  is  begun,  the  sale 
cannot  be  stopped  by  any  subsequent  proceedings.  It 
is  so  in  case  of  a  writ  of  error,  which  operates  as  a 
supersedeas  from  the  time  of  the  allowance  of  the  writ 
of  error.  If  it  be  allowed  before  the  goods  are  seized, 
it  operates  as  a  supersedeas.  This  point  was  com- 
pletely settled  in  the  case  of  Meriton  v.  Stevens  {a); 
and  Chief  Justice  fVilles  enumerated  several  cases  on 
the  subject,  which  I  shall  here  state  from  his  judg- 
ment In  Cro.  Eliz.  597.,  the  case  of  Charter  v.  Puier^ 
W  Eliz.  in  the  King's  Bench,  was  this, — A  Jieri  facias 
was  awarded,  by  virtue  whereof  the  sheriff  took  the  De- 
fendant's goods,  and  before  sale  the  record  was  removed 
into  the  exchequer  chamber  by  writ  of  error,  and  a  super-^ 
sedeas  awarded.  The  sheriff  returned  a  seizure  of  th» 
goods,  and  that  they  remained  in  his  hands  pro  defectu 
emptorum :  a  restitution  was  prayed,  but  denied ;  and  it 
was  holden  per  totam  curiam^  that  as  the  sheriff  had 
begun  the  execution  regularly,  he  must  complete  it  as 
far  as  he  had  gone,  and  a  venditioni  exponas  was  awarded 
to  perfect  it.  It  is  there  said,  it  was  so  held  in  the  case 
of  Sir  Miles  Corbert  v,  Roofcwood^  39  jB&z.,  though  the 
record  was  removed  by  a  writ  of  error ;  and  in  Lh/er  98  a. 

{a)  mikj,i7u 
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99  &9  there  is  a  case  exactly  to  the  same  purpose.  In 
Moore  54>2,  Hilary  40  Eliz. ;  if  the  sheriff  take  goods  in 
execution  on  v^Ji.fa.  and  has  them  in  his  hands  not  sold, 
and  then  a  supersedeas  comes  to  the  sheriff,  yet  he  shall 
not  deliver  the  goods,  but  shall  proceed  to  the  sale  of 
them,  because  the  beginning  of  the  execution  was  before 
the  supersedeas  delivered,  and  the  execution  being  entire, 
shall  not  be  divided.  In  Tocock  v.  Honyman  (a),  a  writ 
of  error,  and  supersedeas  to  the  sheri£P  after  n,Ji.fa.:  he 
shall  proceed  to  the  sale  of  the  goods  which  he  has  levied 
before  the  stipersedeas,  but  shall  levy  no  more :  per  totam 
curiam.  In  the  case  of  Baker  v.  Bulstrode  {Jb)  it  was 
held,  that  if,  before  the  writ  of  error,  the  sheriff  returns 
fieri  feci  et  non  invent  emptorjes^  the  execution  is  not  to 
be  undone.  And  in  the  case  of  Clerk  v.  Withers  (c),  it 
is  said  that  the  execution  is  one  entire  thing,  and  is  not 
to  be  superseded  after  it  is  begun.  The  only  case  to 
the  contrary  is  in  2  Roll.  Abr.  491.,  where  it  was  said, 
that  if  the  supersedeas  comes  before  the  sale,  the  goods 
shall  not  be  sold ;  because  (as  it  is  said  there),  the  pro- 
perty is  not  altered  by  the  seizure,  which  reason  not 
being  a  true  one.  Chief  Justice  Willes  says,  I  give  no 
credit  to  this  case.  Now,  from  the  determinations  above 
cited,  it  appears  that  the  execution  is  considered  as  exe- 
cuted by  the  seizure  under  the  Jieri  Jacias  ;  and  though 
the  writ  of  supersedeas  forbids  the  sheriffs  from  executing 
any  process  of  execution,  he  may,  nevertheless,  proceed 
to  sell  goods  already  seized. 

I  shall  now  state  other  cases,  in  which  it  appears  to 
be  considered,  that  the  execution  is  complete  by  the 
seizure  under  the  ^fieri  Jacias.  Lechmere  v.  Thorough^ 
good  and  Another^  Sheriffs  of  London  (d),  was  an  action 
of  trespass  by  the  assignees  of  a  bankrupt  for  taking 
their  goods:  on  a  special  verdict  it  was  stated,  that 
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1832.  one  Tcpladt/j  on  28th  of  Aprils  became  bankrupt, 
against  whom  a  judgment  was  formerly  obtained.  The 
judgment  creditor  sued  out  a  Ji.  fa.^  and  the  sheri£^ 
on  the  29th  of  Aprilj  seized  the  goods  of  ToplaJhf. 
After  the  seizure,  and  before  any  venditioni  exponas 
that  is,  on  the  4th  oi  May^  an  extent  issued  against 
two  persons  who  were  indebted  to  the  king,  and  by 
inquisition  Toplady  was  found  indebted  to  them,  where- 
upon parcel  of  the  goods  were  seized  by  the  sheriffi 
upon  the  extent  and  sold ;  but  before  the  sale,  or 
any  execution  of  the  Exchequer  process,  a  commission 
of  bankrupt  issued  against  Toplady^  and  the  commis* 
sioners,  on  the  2d  of  June^  assigned  the  goods  to  the 
plaintiff.  The  question  was,  whether  the  extent  did  not 
come  too  late,  and  it  was  held  it  did ;  or,  whether  the 
Ji*  fa.  was  well  executed,  so  that  the  assignees  of  the 
bankrupt's  estate  could  have  a  title  to  those  goods 
which  were  taken  before  in  execution,  and  so  in  custodia 
legiss  and  it  was  held  they  had  no  title.  The  same 
case  is  reported  in  1  Shower ^  12.;  and  it  is  said  in  a 
note  in  Shower^  that  it  was  decided  entirely  with  refer- 
edce  to  the  liability  of  the  officers.  It  is  also  reported 
in  Comberbachi  123.,  'and  Lord  Holt  there  says,  '^  that 
the  property  of  the  goods  is  vested  by  the  delivery  of 
the,/£?n  facias^  and  the  extent  afterwards  for  the  king 
comes  too  late,  and  that,  on  the  statute  of  frauds  and 
perjuries."  The  reason  given  is  not  a  correct  one.  It 
is  most  likely  a  mistake  of  the  reporter ;  and  taking  into 
consideration  the  whole  of  the  various  reports  of  this 
case  o{  Lechmere  v.  Thoroughgood^  I  do  not  consider  it  as 
having  decided  this  precise  point,  but  only  as  shewing 
a  general  opinion  of  the  Judges  of  that  day,  that  the 
extent  of  the  crown  should  not  be  preferred  to  that  of 
the  subject  in  a  case  like  the  present.  Clerk  v.  Withers^ 
though  it  does  not  relate  to  an  extent,  yet  it  shews  in 
what  light  the  seizure  under  v^Ji.fa.  is  considered,  and 
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t  the  execution  is  thereby  in  effect  considered  to  be 
cnted.  It  is  reported  also  in  6  Mod.  290. ;  2  Lord 
ymondj  1072.;  1  Salk.  322.  This  was  a  writ  of  error 
a  judgment  in  the  Common  Pleas  upon  a  scire  facias 
Clerk  against  the  defendant,  sheriff  of  Middlesex. 
e  case  appeared  to  be,  that  one  Divesj  as  administra*- 
ofJ.S.f  had  recovered  a  judgment  for  304/.  against 
rib,  and  sued  out  SLjl.Ja.  directed  to  the  defendant, 
mScf  Middlesex,  and  upon  that  writ  the  defendant 
(imed  that  he  had  seized  goods  to  the  value  of  the 
1^  and  that  they  remained  in  his  hands  for  want  of 
«rs*  Afterwards,  and  before  the  goods  were  sold, 
ie$  died,  and  Clerk  sued  out  this  scire  facias  to  the 
aidant  to  shew  cause  why  the  goods  should  not  be 
ored  to  him,  as  supposing  that  now  that  Dives  was 
d,  there  was  nobody  could  have  the  fruits  of  the  exe- 
on :  and  upon  demurrer  to  this  writ,  judgment  was 
sn  for  the  defendant  in  the  Common  Pleas.  The 
It  determined  is,  that  the  death  of  a  party,  who  has 
d  out  ^  fieri  facias^  after  the  seizure  of  goods,  but 
3re  the  sale  of  them,  will  not  abate  the  execution,  or 
itle  the  party  against  whom  the  execution  was  sued 
to  a  restitution.  In  Lord  Raymond  Lord  HoU  says, 
ifter  seizure  of  the  goods  there  is  nothing  to  be  done 
the  sheriff  but  to  bring  the  money  into  court."  And 
.  Justice  Gotdd  says,  ^^  the  substantial  part  of  the 
cution  is  executed  in  the  lifetime  of  the  executor, 
there  is  nothing  wanted  to  complete  it  but  the  formal 
U  For,  as  soon  as  the  sheriff  seizes  the  goods  by 
ae  of  the  writ  officii  facias,  he  gains  a  special  pro- 
ty  in  them,  and  may  maintain  trespass  against  the 
ffidant  if  he  takes  them  away."  So  it  is  said  in  Cro. 
u  635.,  he  may  maintain  trover  against  a  stranger 
I  takes  them  away.     Wilbraham  v.  Snowe.  (a)     Mr. 
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(a)  %  Sound.  47.     z  Lev.  %%%* 
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1832.  Justice  Pott)^// says,  <<  An  execution  is  an  entire  thing, 
and  that  sheriflP  that  takes  tlie  goods  in  execution  ajhali 
go  on  and  sell,  though  he  is  out  of  his  office,  and  not 
the  now  sheriff."  And  in  the  report  in  6  Mod.  Mr. 
Justice  Pcfwis  says,  that  the  selling  is  but  the  formal 
part  of  the  execution.  In  the  judgment  of  the  Court  in 
Salkeld  it  is  said,  '*  An  execution  Ls  an  entire  thing,  and 
cannot  be  superseded  after  it  has  begun." 

I  shall  now  state  in  what  cases  the  execution  has 
been  considered  as  executed,  arising  upon  questions  of 
the  construction  and  operation  of  the  bankrupt  laws.  By 
9,1  Jac.  1.  r.  19.  5.9.  it  is  enacted,  that  *'  all  and  every 
creditor  and  creditors  having  security  for  their  several 
debts  by  judgment,  statute,  recognizance,  specialty,  or 
other  security,  or  having  made  attachments  of  the 
goods  and  chattels  of  the  bankrupt,  whereof  there  is 
no  execution  or  extent  served  and  executed  upon  any 
of  the  lands,  tenements,  hereditaments,  goods,  chattels, 
and  other  estate  of  the  bankrupt  before  such  time  as 
he  shall  become  bankrupt,  shall  not  be  relieved  upon 
any  such  judgment,  statute,  &c.  for  any  more  than  a 
rateable  part  of  their  just  and  due  debts  with  the 
other  creditors  of  the  bankrupt,  without  respect  to  any 
such  penalty  or  greater  sum  contained  in  such  judg- 
ment, statute,  &c.,  or  other  security."  Upon  this  sta- 
tute it  has  been  determined  that  where  a  creditor 
has  obtained  a  judgment,  and  sued  out  a  fieri  facias^ 
and  a  seizure  has  been  made  under  it,  if  before  sale 
an  act  of  bankruptcy  intervenes,  the  judgment-creditor 
shall  not  be  obliged  to  come  in  under  the  commission, 
but  the  sheriff  may  proceed  to  sell  the  goods.  The  words 
of  the  act  being,  *^  whereof  there  is  no  execution  or 
extent  served  or  executed,"  it  might  be  contended  that 
the  execution  under  which  the  sheriff  has  seized,  but 
not  sold,  is  not  an  execution  executed,  because  there 
has  been  no  sale;   but  the  determinations  upon  the 
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statute  of  James  shew  that  as  soon  as  goods  have  been 
seized  under  ihejleri  facias^  that  is  considered  in  law  as 
betog  an  execution  executed,  and  the  sale  is  but  a  formal 
part  of  the  execution  of  the  process,  and  has,  therefore, 
no  further  eflfect  on  the  goods  in  respect  of  the  alteration 
of  the  property  in  them.     It  cannot  be  necessary  to 
quote  any  authority  for  this  position,  because  the  con- 
stant practice  at  "Sisi  PritiSy  in  disputes  between  the 
assignees  of  a  bankrupt  and  the  judgment-creditor,  is  to 
enquire  whether  the  act  of  bankruptcy  or  the  seizure  of 
goods  under  aji.  Jo,  was  first,  and  to  consider  the  exe- 
cution as  executed  by  the  seizure  under  the^fierijacias. 
I  think,  therefore,  it  appears  quite  clear  that  in  all  cases 
between  subject  and  subject  the  execution  is  considered 
as  executed  by  the  mere  seizure  of  the  goods  under  ajleri 
facias.     Then  the  material  question  is,  whether  under 
the  process  of  the  crown  the  same  rule  is  to  hold  as 
between  subject  and  subject  ?     There  is  no  doubt  but 
the  interest  of  the  crown  is  to  be  preferred,  all  things 
being  alike  in  the  two  cases.     The  crown  has  a  prefer- 
ence by  having  the  goods  bound  from  the  tesle  of  the 
extent,  which  is  an  advantage  which  the  subject  has 
not;   and  if  the  extent  be  tested  before  the  seizure 
under  the^n'  facias  the  extent  will  prevail ;  but  there 
seems  no  reason  upon  principle  why  if  a  rule  be  per- 
fisctly  well  established  as  between  subject  and  subject, 
that  the  execution  is   executed   by  the  seizure   under 
JL  fa^  the  same  principle  should  not  be  applied  in  all 
cases  even  where  the  crown  is  concerned.     There  is  no 
doubt  a  sort  of  property  remaining  in  the  debtor,  upon 
which,  as  a  second  execution  may  attach,  the  extent  may 
attach  also ;  but  it  does  not  therefore  follow  that  it  is 
not  only  to  attach,  but  also  to  do  away  with  the  exe*> 
cution  in  the  sheriffs  hands.     And  it  should  seem  that 
the  extent  ought  only  to  afi*ect  that  portion  of  the  pro- 
perty which  remains  in  the  debtor,  in  the  same  way  as  the 

R  S  seeond 


18S2. 


d46 


CASES  IN  TRINITY  TERM  and  VACATION 


1832. 


second  execution  of  a  private  creditor  does*  In  the 
case  of  a  pledge  of  goods  by  the  owner,  the  crown's 
extent  can  only  take  the  goods  subject  to  the  pledge,  as 
is  admitted  by  Chief  Baron  Parker  in  the  The  King  ▼• 
Cotton^  p.  118.  So  also,  in  The  King  v.  Ijee  (a),  it  was 
held  that  if  a  factor  has  a  lien  upon  goods  in  respect  of 
acceptances,  it  was  held  that  the  crown  could  only  take 
the  goods  subject  to  the  claim  of  the  factor.  So  also, 
according  to  the  case  of  Casberd  and  Another  v.  Ward 
and  Others  (i),  a  deposit  of  tide-deeds  by  a  simple  con- 
tract debtor  of  the  crown  is  an  equitable  mortgage,  and 
binds  the  crown.  So,  a  wharfinger  has  a  lien  against 
the  crown  for  his  general  balance.  And  if  by  the  charge 
upon  the  property  by  the  contract  of  the  party,  the 
crown  only  takes  it  subject  to  the  charge,  the  same 
reason  ought  to  apply  where  a  creditor  has  obtained  a 
claim  upon  the  property  by  the  process  of  the  law. 

I  shall  now  consider  what  effect  the  SS  Hen.  8.  c.  89. 
has  upon  the  case.  By  the  fiftieth  section  of  the  act^ 
bonds  to  the  king  are  put  upon  the  same  footing  as 
statutes  staple;  and  in  the  fifty-second  and  following 
sections,  up  to  and  including  the  fifty-seventh,  pro- 
visions are  made  for  the  course  of  proceeding  for 
the  king^s  debts.  A  further  provision  is  made  in  the 
seventy-third  section;  and  then  comes  the  seventy- 
fourth,  upon  which  the  question  arises,  — "  That  if 
any  suit  be  commenced  or  taken,  or  any  process  be 
hereafter  awarded  for  the  king  for  the  recovery  of 
any  of  the  king's  debts,  then  the  same  suit  or  pro- 
cess shall  be  preferred  before  the  suit  of  any  person 
or  persons,  and  our  said  sovereign  lord,  his  heirs  and 
successors,  shall  have  first  execution  against  any  de- 
fendant or  defendants  of  and  for  his  said  debt  before 
any  other  person  or  persons,  so  always  that  the  king's 


(a)  6  Pricff  269. 


{6)  6  Price,  4  m. 
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said  suit  be  taken  or  conunencedi  or  process  awarded  1889. 
for  the  said  debt  at  the  suit  of  our  said  sovereign  lord 
the  Jungf  his  heirs  or  successors,  before  judgment  given 
for  the  said  other  person  or  persons."  And  in  my 
opinion,  as  there  was  no  award  or  process  for  the  king's 
debt  till  after  judgment  was  obtained  for  the  private 
creditor,  and  till  after  the  goods  were  seized  under  the 
JUrifadaif  the  execution  at  the  suit  of  those  creditors 
most  prevail  over  the  extent  In  construing  acts  of 
parliament,  it  is  a  safe  rule  to  follow  the  very  words  of 
the  act,  unless  so  strict  an  interpretation  be  not  recon- 
cileable  with  other  clauses,  or  be  contrary  to  the 
general  intent  of  the  act,  or  be  inconsistent  with  some 
established  principle  of  law,  which  it  may  be  supposed 
it  was  not  intended  to  interfere  with.  But  general 
objections  are  made  to  this  right  of  the  creditors  falling 
within  this  act  of  parliament.  It  is  said,  first,  that  this 
proceeding  by  extent  is  not  a  taking  or  commencing  a 
suit,  or  awarding  process.  It  is  certainly  not  taking  or 
commencing  a  suit,  but  I  think  it  is  awarding  process* 
An  extent  is  a  writ,  and  so  constantly  called.  It  com- 
mands the  sheriff  to  take  the  body  of  the  debtor,  and  so 
£ir  that  part  of  the  execution  is  complete.  It  is  true 
that,  as  to  goods,  it  is  not  complete  till  a  venditioni 
exponas  issues;  as  it, is  part  of  the  command  of  the 
writ,  that  the  goods  are  not  to  be  sold  till  a  writ  of 
venditioni  issues :  and  so,  in  the  case  of  a  subject,  the 
execution  on  a  statute  staple  is  not  complete  till  a 
liberate  issues ;  but  then,  when  the  writ  of  liberate  is 
sued  out,  it  has  relation  to  the  writ  of  extent,  and 
they  become  but  one  extent,  as  is  said  by  the  court  in 
Audley  v.  Halsey.  {a)  But  I  cannot  doubt  that  a  writ 
of  extent  is  process,  —  not  only  immediate  extents  in 
chief,  but  also  extents  in  aid ;  —  and  as  soon  as  a  debt 

{a)  Cro.  Car.  148. 

R  4  from 


2«:  CASES  IN  TRINITY  TERM  and  VACATION 

1832.  from  a  third  person  to  the  king's  debtor  is  found  by 
inquisition  and  recorded,  it  falls  within  the  55th  and 
56th  sections  of  33  Hen.  8.,  and  an  extendi  Jadas^  as 
there  mentioned,  may  be  awarded.  The  common  course 
of  proceeding  upon  a  record  debt  to  the  crown,  whe- 
ther it  be  originally  of  record,  or  whether  it  be  not 
originally  of  record,  but  recorded  by  inquisition  under 
a  commission,  is  by  scire  facias^  where  the  debt  is  not 
in  danger  of  being  lost ;  and  in  that  case  the  extendi 
facias  is  the  ultimate  process  of  execution ;  but  if  the 
debt  be  in  danger  of  being  lost,  then  an  extent  may 
issue  in  the  first  instance.  But  no  extent  in  the  first 
instance,  either  against  the  immediate  debtor  to  the 
crown,  or  against  persons  indebted  to  the  crown  debtor, 
ever  issues,  unless  there  be  an  affidavit  that  the  debt  is 
in  danger.  In  The  King  v.  Pearson  (a).  Chief  Baron 
Thomson  says,  **  In  the  case  of  an  extent,  an  affidavit  of 
the  insolvency  of  the  debtor  is  made ;  but  if  that  cannot 
be  done  the  scire  facias  is  the  only  course."  The 
crown  has  not  an  election,  except  in  cases  of  insol- 
vency. And  the  rule  in  the  Exchequer,  of  15th  Charles^ 
requires  that  he  who  desires  any  debt  to  be  proved 
by  inquisition  in  his  aid,  shall  make  oath,  amongst 
other  things,  that  the  debtor  is  much  decayed  in  his 
trade,  as  that  unless  a  speedy  course  be  taken  against 
him,  the  debt  is  in  great  danger  to  be  lost.  But  it  can 
make  no  difference  as  to  the  nature  of  the  extent, 
whether  it  issue  upon  a  judgment  obtained  upon  a  scire 
facias^  or  whether  it  issue  in  the  first  instance.  The 
proceeding  by  extent  in  the  first  instance  is  alluded  to 
in  the  fifty-fifth  section  of  the  statute  of  Hen.  8.,  as 
one  way  of  proceeding  by  the  various  modes  there  men- 
tioned, and  amongst  others  by  extendi  facias  if  need  shall 
require ;  and,  in  this  very  record,  the  extent  is  said  to 
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be  according  to  the  form  of  the  statute  made  for  the  re-  183$. 
covery  of  the  debts  of  our  lord  the  king;  as  is  thS  com- 
mon form.  But  I  do  not  think  it  material,  whether  the 
extent  in  aid  be  in  strictness  an  execution  or  not ;  for, 
at  all  events,  it  is  a  process  for  the  recovery  of  the  king's 
debt,  which  is  all  that  the  statute  mentions;  for  it  is 
something  sued  out,  by  which,  in  the  usual  course  of  the 
Court,  the  king's  debt  will  eventually  be  paid.  It  is  said, 
the  seventy-fourth  section  applies  only  to  land,  and  not 
to  goods.  I  see  nothing  in  the  clause  so  to  restrict  it. 
The  fifty-sixth  section  speaks  of  execution  upon  the 
body,  lands,  and  goods  of  the  party,  and.  there  seems  no 
reason  to  suppose  that  the  seventy-fourth  section  should 
be  less  extensive  in  its  operation. 

Assuming^  then,  that  the  seventy-fourth  section  ap- 
plies to  the  case  of  extents  in  aid,  and  also  to  goods, 
it  is  to  be  considered  whether  it  increases  or  abridges 
the  prerogative  of  the  crown,   and  in   what  degree. 
Upon  this  statute,  it  was  held   in   Sir   ThomcLS  CeciPs 
case  (a),  that  the  act  has  given  a  benefit  and  advantage 
to  the  king.     First,  in  making  every  bond  made  to  the 
king  in  the  nature  of  a  statute  staple.     Secondly,  in 
giving  remedy  to  the  king  himself  for  obligations  made 
to  others  to  his  use.     Thirdly,  to  recover  costs  and 
damages.     Fourthly,  in  suing  of  executions  for  all  his 
debts.     Fifthly,  that  the  king  shall  be  preferred  in  his 
execution  before  common  persons.     Sixthly,  in  charg- 
ing the  issue  in  tail,  and  the  heir  who  hath  the  land 
of  the  gift  of  his  ancestor.     And,  therefore,  it  was  the 
intent  of  the  act  to  gratify  the  subject,  that  where  a 
xiew  provision  was  made  for  the  levying  of  the  king's 
debt  in  a   more  speedy   and   beneficial   manner  than 
the   king  had   before,    the   subject   also  should   have 
new  benefit  which  he  had  not  before.     And  it  may  be 
said  here,  that  one  of  the  new  benefits  was  to  give  the 

(a)  TRep.gzb. 
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183£.  subject  a  preference  in  cases  where  bis  judgment  was 
obtained  before  the  extent  of  the  king  issued.  In  The 
King  V.  Andrew  (a),  Mr.  Baron  Parker  says,  "  The  king 
has  many  prerogatives,  pro  bono  publico  ;  but,  in  the  case 
in  question,  the  statute  S3  Hen.  8.  abridges  the  pre- 
rogative and  controls  the  common  law.  AfBirmative 
statutes  do  not  alter  the  cx)mmon  law,  but  negative 
statutes  do,  and  here  is  a  negative  implied."  And  Mr. 
Baron  NichoUs  says,  *^  Before  the  statute  33  Hen.  8.  the 
king  was  not  bound,  but  the  statute  has  made  an  alter- 
ation though  it  sounds  in  the  affirmative ;  for  it  enacts 
a  new  thing  and  ita  quodj  which  makes  a  condi- 
tion precedent  and  a  limitation."  Here  are,  there- 
fore, opinions  expressed  in  different  cases  as  to  the 
general  effect  of  the  statute  in  abridging  the  king^s 
prerogative.  And  The  King  v.  Dickenson  {b)  is  a  con- 
firmation of  this  doctrine  as  to  the  effect  of  the  stap 
tute  of  Henrys.  A.  was  indebted  by  judgment  to  B^ 
and  by  bonds  to  C.  and  D.,  and  by  simple  contract  to 
£.,  and  died.  E.  being  a  debtor  to  the  king,  caused  the 
debt  due  to  him  to  be  seized  into  the  king's  hands,  and 
upon  this  a  scire  facias  issued  against  Dickenson^  exe- 
cutor of  ^.,  and  before  the  return  of  it,  Cand  D.,  the 
bond  creditors,  obtained  judgment,  and  then  Dickenson 
pleaded  to  the  scire  facias  the  first  judgment  and  the  sub- 
sequent judgments.  The  Attorney-General  demurred. 
The  Court  held,  that  the  king's  debt  should  be  prefer- 
red before  the  subsequent  judgments;  before  any  bond; 
but  a  precedent  judgment  should  be  preferred  before 
it,  upon  the  words  of  the  statute  of  Henry  8.  And 
Chief  Baron  Cortyns^  in  his  Digest^  tit.  Debt  (G  9.),  says, 
"  By  the  statute  33  Hen.  8.  c.  39.,  suit  or  process  for 
the  king's  debt  shall  be  preferred  before  other  persons, 
so  always  as  that  the  king's  suit  be  commenced  or  pro- 

{a)  Hardr.Rep.%1.  [h)  Parker^ s  Rep.  %62. 
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cess  awarded  before  judgment  for  the  said  other  per-  18S2. 
sons."  *And  in  the  next  placitum  he  says,  '^  and  there- 
fore^ if  execution  be  upon  a  judgment  against  the  king^s 
debtor,  and  before  a  venditioni  exponas^  an  extent  comes 
at  the  king^s  suit,  the  goods  cannot  be  taken  upon  the 
extent"  And  he  refers  to  3  Mod.  236.  and  Hardresy  27. 
The  former  of  these  cases  is  Lechmere  v.  Thoroughgood^ 
and  the  latter  is  The  King  v.  Andrew^  upon  which  I  have 
already  remarked,  and  I  only  quote  this  passage  from 
Comynis  Digest  to  shew,  in  a  general  way,  in  what  light 
he  considered  the  statutes  of  33  Hen.  8.  The  meaning 
o£  the  seventy-fourth  section  seems  to  me  to  be,  that  if 
the  crown  proceeds  to  execution  it  shall  have  the  first 
execntion ;  but  in  order  to  be  entitled  to  that  privilege, 
the  suit  must  be  commenced,  or  process  be  awarded  at 
the  suit  of  the  king  before  judgment  obtained  by  the  ' 
creditor;  and  that  unless  it  be  so,  the  crown  shall 
have  no  such  priority.  By  the  first  execution  I  under- 
stand the  prerogative  privilege  of  execution,  whatever 
that  privilege  may  be,  and  of  which  the  crown  may  avail 
itself  if  there  be  process  from  the  crown  before  judgment 
by  the  creditor.  But  if  the  process  be  not  awarded 
b^re  such  judgment  be  obtained,  then  the  crown  stands 
in  no  other  light  than  a  common  creditor.  The  cases  of 
Btdlcr  v.  Butlerj  and  The  Attorney-General  v.  Aldersey^ 
there  cited  (a),  may  be  mentioned  as  in  favour  of  the 
crown  on  the  construction  of  the  statute  of  Henry  8. ; 
but  there  the  only  question  was,  whether  a  penalty  con- 
stituted a  debt,  which  the  Courts  held  it  did ;  but  in 
both  those  cases  the  proceedings  on  the  part  of  the 
crown  were  commenced  before  the  judgments  were  given 
for  the  subject,  and  therefore  they  could  not  avail  them- 
selves of  the  provisions  of  the  statute. 

Upon  the  best  consideration  I  have  been  able  to  give 

(a)  I  EoiU  33'* 
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1882.  to  this  case,  I  think  that  this  writ  of  extent  should  not 
be  executed  by  the  sheriff  by  extending  and  seizing  the 
goods  into  the  king's  hands,  and  selling  them  to  satisfy 
the  king's  debt;  and  I  think  it  makes  no  difference 
whether  the  extent  be  in  chief  or  in  aid. 

Bayley  B.  The  question  proposed  for  the  con* 
sideration  of  the  judges  is  in  substance  this :  —  Whe- 
ther, if  the  sheriff  has  seized  the  goods  of  a  debtor 
under  tijieri  facias^  and  those  goods  remain  unsold  in 
the  sheriff's  hands,  they  are  liable  to  an  extent  of  the 
crown  tested  after  such  seizure,  and  may  be  seized  and 
sold  to  satisfy  the  crown's  debt,  without  r^ard  to  the 
writ  oi  Jieri  facias  /  and  I  am  of  opinion  that  they  are 
so  liable. 

The  writ  of  extent  directs  the  sheriff  to  enquire 
what  goods  and  chattels  the  king's  debtor,  against  whom 
it  issued,  had  in  his  bailiwick  at  the  time  it  issued,  and 
to  take  and  seize  the  same  into  his  hands,  there  to  re- 
main until  the  king's  debt  be  satisfied.  The  question 
then  is,  whether,  by  the  seizure  under  Kjieri  facias^  the 
goods  so  seized  cease,  as  against  the  crown,  to  any  and 
what  extent,  to  be  the  goods  and  chattels  of  the  debtor, 
or  whether  the  crown  is  not  entitled  to  treat  them  as 
the  goods  and  chattels  of  the  debtor,  to  all  intents  and 
purposes,  and  to  the  same  extent  as  if  there  had  been 
no  seizure  under  the  Jieri  facias. 

The  command  to  the  sheriff,  by  a  writ  oi  fieri  facias^ 
is,  that  of  the  goods  and  chattels  of  the  defendant  he 
cause  to  be  made  the  sum  for  which  judgment  is  giveUf 
Till  money  is  made  the  execution  is  in  progress  only* 
The  seizure  of  goods  is  only  in  order  that  money  may 
be  made.  The  goods  are  still  the  debtor's  goods.  If 
he  satisfies  the  execution,  it  is  matter  of  right  that  they 
shall  be  returned  to  him :  he  has  no  occasion  for  a  bill 
of  sale  from  the  sheriff:  he  is  entitled  to  them  upon  the 

footing 
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footing  of  his  original  ownership.     If  the  act  of  God        1892. 
destroys  them,  he  has  no  remedy.     That  the  crown  is 
entitled  to  consider  lands  and  goods  as  continuing  the 
lands  and  goods  of  the  king's  debtor,  notwithstanding  a 
seizure  thereof  into  the  king's  hands  upon  an  extendi 
facias  out  of  Chancery  upon  a  statute  staple,  is  clear 
from  Stringefellaufs  case,  which  has  been  cited ;  and  the 
foundation  of  that  right  may  be  collected  from   the 
recital  in  the  writ ;  that  is,  the  prerogative  of  the  crown 
to  be  first  paid  and  served  by  its  debtors ;  and  if  the 
prerogative  is  to  prevail  against  a  seizure  into  the  king's 
band  upon  an  extendi  facias^  why  is  it  not  to  prevail 
against  a  seizure  into  the  hands  of  the  sherifl^  who  is 
the  king's  minister,  upon  d^Jieri  facias  f     Can  any  satis- 
factory reason  be  given  for  a  distinction  ?    The  found- 
ation of  the  king's  right,  in  the  one  case,  is,  that  the 
property  remains  in  the  original  owner  till  liberate  ;  and 
I  apprehend  it  remains,  as  against  the  crown,  in  the 
other,  in  the  original  proprietor,  till  the  things  are  sold. 
That  the  crown  is  entitled  to  consider  property  as  con- 
tinuing to  belong  to  the  king's  debtor,  notwithstanding  a 
commission  of  bankruptcy,  which  has  been  called  a  sta- 
tuteable  execution,  until  a  conveyance  is  made  thereof 
under  the  commission,  is  established  by  iZer  v.  Han^ 
hunfy  in  1668,  and  Rex  v.  Capel^  in  1686(a) ;  and  Brassey 
T.  Dawson  6),  in  1 733 :  and  that  it  is  equally  entitled, 
notwithstanding  a  seizure  upon  a  distress  for  rent,  is 
taken  for  granted  in  Rex  v.  Dale{c\  in  the  year  1719; 
and  was  solemnly  adjudged  in  Rex  v.  Cotton  {d\  in 
1751.     But  I  forbear  stating  these  cases  at  length  to 
the   house,  notwithstanding  the  strong  "Analogy  they 
bear  to  the  case  supposed  in  your  Lordships'  question, 
because  they   have  been  already  stated,  and  because 
the  authorities  directly  upon  the  point  are  so  numerous 

{a)  %  Sbow.  481.  (c)  Bun&urjf  4»« 

(i)  StrangCf  ^'jZ.  (d)  ParMcn  11%, 
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and  strong.  The  first  authority  I  am  aware  of  upon  the 
point  is  the  dictum  of  Mr.  Justice  Doddridge  in  Sir  Ei^ 
ward  Cook^s  case,  (a)  He  lays  down  this  position :  '*  If 
a  writ  come  from  the  king  before  the  execution  of  the 
subject  be  finished,  the  king  shall  be  preferred,  as  may  be 
seen  in  Brcnsnesopp^s  case,  and  in  Stringefellcfufs  case; 
and  though  there  be  sufficient  for  you  and  for  the  khi^ 
yoa  must  wait  till  the  king  is  satisfied ;  and  if  there  be 
not  enough  for  both,  you  must  sufier  not  only  delay  bat 
loss,  for  when  the  public  and  private  interests  are  pot 
in  the  balance  of  justice,  the  public  shall  weigh  down 
the  private,  because  the  public  is  better  than  the  pri«* 
vate."  In  the  Attomey^General  v.  Capely  in  the  Ex- 
chequer (i).  Shower  says,  "  Extents  have  been  held 
good  that  have  been  made  upon  goods  actually  levied 
by  virtue  of  a  Jieri  faciasj  and  in  the  sheriff's  custody, 
the  extent  coming  before  a  bill  of  sale  made,  so  as  the 
property  was  not  altered."  In  SmaUcombe  v.  Bucking- 
ham (c),  where  the  question  was,  which  of  two  subjects' 
writs  of  Jieri  facias  should  have  the  priority,  it  had 
been  said,  arguendo^  that  if  the  king's  writ  came  after  a 
sale  by  the  sheriff  under  a  Jieri  facias  the  goods  migbt 
be  seized  again  for  the  king:  Shower  sets  the  matter 
right :  **  If  the  king's  writ  of  extent  comes  out  after 
execution,  yet  the  execution  is  superseded,  and  the 
king's  extent  shall  take  up  the  goods ;  but  if  the  sheriff 
had  sold  the  goods  by  bill  of  sale,  the  property  is 
altered,  and  shall  not  be  divested  by  the  king's  writ.** 
In  B£x  V.  Peck{d),  1716,  the  sheriff  seized  upon  &  Jieri 
facias  from  C.  B.  in  April :  but  before  he  sold  an 
extent  was  delivered  to  the  sheriff,  tested  2d  of  May.  A 
motion  was  made  to  amend  his  return  to  the  extent. 
Bunbury  makes  this  note :    "  N.  B,  Ic  was  taken  for 


{a)  %  Roll.  295. 


(c)  5 -Mb^/.  376,  377. 

(d)  Bunbury^  Z. 
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granted  that  though  the  goods  were  levied  by  ^fieri  1882. 
facias  three  days  before  the  teste  of  the  extent,  yet  that 
was  no  bar  to  the  crown ;  but,  quaere^  had  they  been 
sold,  for  then  execution  had  been  executed."  At  no 
great  distance  of  time,  viz.  9th  of  June  1722,  Gilbert 
was  made  a  Baron,  and  on  the  1st  o^June  1725,  Chief 
Baron ;  and  his  treatise  upon  the  Court  of  Exchequer 
will  shew  what  was  his  opinion  upon  this  point.  He 
bad  just  been  stating  that  the  king's  prerogative  could 
not  be  less  than  the  right  of  the  subject,  and  that  the 
letxtri  or  Jieri  facias  of  the  subject  bound  his  debtor's 
goods  from  the  teste  of  the  writ.  This,  he  says,  was 
found  inconvenient,  and  occasioned  the  provision  in 
29Car.2.  that  no  execution  should  bind  the  property 
in  goods  but  from  the  delivery  of  the  writ  to  the  sheriff. 
<*  But  this  act,"  he  continues,  *^  seems  not  to  extend  to 
the  king,  for  an  extent  of  a  later  teste  supersedes  an 
execation  of  the  goods  by  a  former  writ,  because  by  the 
king's  prerogative  at  common  law  if  there  had  been  an 
execution  at  the  subject's  suit,  and  afterwards  an  extent, 
the  execution  was  superseded  till  the  extent  was  exe- 
cuted, because  the  public  ought  to  be  preferred  to  the 
private  property;  and  the  rather  because  the  king  is 
supposed  by  public  business  not  to  be  able  to  take  care 
of  every  private  afiair  relating  to  his  revenue;  and,  there- 
fore, no  time  occurs  to  (f.  e.  hinders  or  obstructs)  the 
king;  and  if  he  was  to  be  prevented  from  his  execution 
by  another  perison  coming  in  before  him,  laches  must  be 
imputed  to  him,  which  the  law  does  not  allow."  Here, 
therefore,  you  have  the  deliberate  opinion  of  a  man  of 
great  industry  and  research  upon  a  point  it  was  peculiarly 
his  duty  to  investigate,  relative  to  what  was  the  course 
of  proceeding  in  his  own  Court,  and  likely  to  be  of 
frequent  occurrence;  and  he  speaks  of  it  without  the 
least  d^ree  of  doubt,  and  gives  what  has  the  ap- 
pearance of  a  satisfactory  reason  for  the  prerogative 
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1832.        priority.     In  a  few  lines  afterwards  he  puts  the  case 
where  the  subject  has  a  statute  staple,  or  a  judgment 
prior  to  the  debt  of  the  king,  and  seizes  the  debtor's 
lands  before  any  seizure  by  the  king,  and  considers 
the  question,  what  shall  be  the  effect  of  a  subsequent 
extent  by  the  crown  :  and  he  lays  down  this  distinction; 
that  if  the  subject  has  the  possession  delivered  to  him 
by  a  liberate  before  the  extent  from  the  crown,  the  sub- 
ject shall  hold  the  land  discharged  from  the  king^s  debt; 
but  if  the  king's  extent  come  before  the  possession  by 
liberate^   the  king's  debt   shall   be   preferred,   and  the 
subject  wait  till  the  king's  debt  is  satisfied.     In  Rex  t. 
Cotton^  in  the  able  and  elaborate  judgment  Lord 
Baron  Parker  there  delivers,  (in  which  he  treats  Stringt 
JelUm^s  case  as  good  law,  and  considers,  as  the  line  oC 
distinction  in  those  cases,  whether  the  property  remains 
in  or  is  divested  out  of  the  king's  debtor,)  he  says  upon 
the  point  now  under  consideration,  **  goods  taken  in 
execution  and  remaining  unsold,  are  liable  to  seizure 
upon  an  extent." 

I  now  come,  chronologically,  to  the  case  of  Uppom 
V.  Sumner  in  the  Common  Pleas  in  1779,  and  of  Borie 
y.   Dayrell  eighteen    years   afterwards,    1797,    in   the 
King's  Bench.     They  are  both  in  point ;  and  if  they 
be  law,  the  judgment  in  this  case  ought  to  be  against 
the  crown.     I  am  of  opinion  they  are  not  law.     When 
Uppom  V.  Sumner  first  came   before   the   Court,  the 
counsel  for  the  execution  creditor  (Serjt  Walker)  de- 
clared he  could  not  support  the  case,  and  gave  it  up. 
He  afterwards  desired  to  argue  it,  and  put  it  (upon  what 
it  had  never  before  been  put)  the  statute  of  Hen.  8.,  and 
said  (with  what  truth  the  authorities  I  have  just  been 
mentioning  will  shew),  it  had  always  been  understood 
that  an   extent  was  to  be   postponed   to  a  judgment 
Seijt  Grose,  on  the  other  side,  does  not  appear  to  have 
brought  under  the  notice  of  the  Court  any  of  the  directs 
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Huthorities  I  have  mentioned,  but  contented  himself  with        1832. 
relying  on  Rex  v.  Cotton^  and  the  dictum  it  contained^ 
and  upon  Rex  v.  Badin  {a\  in  which  I  can  find  nothing 
bearing  upon  the  present  point :  the  Court  took  .time  to 
consider,  and  then  decided  for  the  execution  creditor, 
upon  the  construction  they  put  upon  33  /7.8.  r.S9.  5.74., 
and  upon  the  authorities  of  Lechmere  v.  T7ior(mghgood{b), 
TJie  Attomey^General  v.  Andrew  (c\  and  Rex  v.  Dtckin-- 
son  {d)y  all  of  which  I  shall  consider  by  and  bye.     In 
Rorke  T.  Dayrell  the  counsel  for  the  execution  creditor 
again  put  the  case  upon  the  statute  33  Hen,  8.  c.  39. 
5.  74.,  and  relied  upon  The  Aitomey^General  v.  Andrew^ 
Lechmere  v.  Thoroughgood^    Uppom  v.  Sumner^  and  the 
passage  in  Comyns^  Digest.     The  counsel  for  the  crown 
brought  forward  many  authorities  not  noticed  in  Uppom 
▼•  Sumner;  viz.  Gilb.  Exc/t,  SO. ;  Doddridge's  dictum  in  Sir 
Edward  Cook's  case ;   the   dictum  in  Petit  v.  Benson^ 
Cdmb.^52.;  the  dictum  in  2  Shower,  481.,  and  the  de« 
dsion  in  Rex  v.  Peck.     It  cannot  be  said,   therefore, 
that  the  bulk  of  the  authorities  were  brought  before  the 
Court  in  Uppom  v.  Sumner.     Lord  Kenyoft  lays  it  down^ 
**  that  wherever  the  property  in  goods  remains  in  the 
king's  debtor  at  the  time,  and  one  execution  at  the  suit 
of  the  king,  and  another  at  the  suit  of  the  subject,  are 
sued  out,  the  former  will  prevail."     But  he  proceeded 
on  the  ground,  (now  generally  admitted  to  be  erroneous,) 
diat  by  the  delivery  of  the  writ  to  the  sheriff  the  pro- 
perty in  the  goods  was  bound  and  altered  so  that  there 
remained  no  property  in  the  debtor  upon  which  the 
Icing's  prerogative  could  attach.     The  other  three  Judges 
founded  tlieir  judgment  upon  33  Hen.  8.,  and  upon  Up- 
jpom  V.  Sumner,  but  did  not  notice  or  discuss  any  of  the 
aathorities  cited  for  the  crown.     After  these  two  deci- 

(fl)  Sbofw.  P.  C.  7».  (c)  Hardr,  13.      %   Corny ns* 

ijb)  Comb.1%^.     s  Mod.  2^6,      Digest i  a Z^* 
^Fent.  169.     I  Show.  J%.  146.  (d)  Parker^  a6a. 

Vol.  IX.  S  sions,    * 


^58 


CASES  IN  TRINITY  TERM  and  VACATION 


1882. 


sionsy  the  point  came  again  under  consideration  in  Hex 
v.  Peckham  (or  Rex  v.  Wells  and  AllmUt\  in  the  Exche- 
quer in  1805 ;  and  after  iuU  consideration  of  ail  the 
authorities,  the  Court  adopted  the  principle  laid  down 
in  the  earlier  cases,  and  over-ruled  the  cases  of  Uppom 
V.  SumneTf  and  Barke  v*  Dayrell.  This  is  mentioned  in 
3  Wms.  Sound.  70.  e. ;  and  the  minutes  of  Lord  C  B. 
McDonald's  judgment  are  to  be  found  in  16  Easl.  278. 
This  decision  was  adhered  to  in  Bex  v.  Slcper  and 
Allen  (a\  in  the  Exchequer,  in  1818,  dubitante  Wood  B* 
This  being  the  state  of  the  authorities  upon  the  direct 
point,  I  shall  not  trespass  further  upon  the  patience  of 
the  House,  except  to  shew  that  the  cases  relied  upon 
in  Uppom  v.  Sumner  (with  the  exception  of  the  passage 
in  Comyns)  will  not  support  the  judgment,  and  to  state  it 
as  my  opinion  that  the  statute  of  33  Hen.  8.  applie8> 
only  to  cases  in  which  the  subject's  execution  is  com<- 
plete  before  the  crown  extent  is  issued,  not  to  cases 
where  it  was  in  progress  only.  In  The  Attorney^ 
General  v.  Andrew  {b)  it  is  obvious,  upon  an  atteptive 
consideration  of  the  report,  tliat  the  execution  was  com- 
plete before  the  teste  of  the  king's  extent;  that  the 
land  was  not  in  the  king's  hands,  as  in  StringefdUni^ 
case,  but  in  Andrew^  the  execution  creditor.  The  form 
of  proceeding  implies  it.  It  is  stated  as  a  fact,  that 
Andrew  had  taken  the  land.  Steel  B.  says  distinctly 
the  subject's  title  was  prior  to  the  king's,  and  executed; 
and  he  and  the  other  judges  could  not  have  relied  upon 
Stringefellaafs  case,  as  they  did,  as  an  authority  against 
the  crown,  unless  the  land  had  been  delivered  over  to 
the  execution  creditor,  and  the  execution  had  been 
completed :  but  for  that  fact,  StringefeUow^s  case  would 
have  been  an  authority  the  other  way.  The  Attorney^ 
General  v.  Andrew^  therefore,  does  not  bear  upon  the 
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question  now  under  consideration ;  viz.,  the  right  of  the 
crown  against  an  incomplete  execution ;  an  execution 
which  is  in  progress  only,  and  not  perfected.  Lechmere 
▼•  Thortmgl^ood{a)  was  trespass  by  the  assignees  of  a 
bankrupt  against  the  sheriffs  of  London  for  seizing  the 
goods  after  the  bankruptcy,  and  before  the  commis- 
sion, llie  sheriffs  seized  under  2LjLfa.y  on  the  29th  of 
AprUj  and  on  the  4th  of  May  an  extent  issued.  The 
qoestioDy  therefore,  was  not  between  the  execution  cre- 
ditor and  the  crown,  but  between  the  assignees  and 
both;  for  if  either  the  Ji.  fa.  or  the  extent  were  good 
■gainst  the  assignees,  it  was  an  answer  to  the  action. 
Whatever  fell  from  the  Court,  therefore,  was  wholly 
extrajudicial,  and  its  weight  may  be  appreciated  by 
what  Comberbach  represents  to  have  fallen  from  Lord 
(Xi^HcIt^  "  The  property  of  the  goods  is  vested  by 
the  delivery  of  the  Jl.  fa.  and  the  extent  afterwards^ 
fiyr  the  king  comes  too  late,  and  that,  on  the  statute  of 
finands.'*  Now,  that  the  statute  of  frauds  does  not,  in  this 
respect,  bind  the  crown,  is  clear  l)eyond  all  doubt;  and  a 
reliance  upon  this,  as  one  of  the  grounds  of  decision  in 
Ifypom  V.  Sumner,  materially  diminishes  the  authority 
of  that  judgment.  Rex  v.  Dickenson  {b)  was  a  case  not 
between  conflicting  executions,  but  between  the  claim 
of  the  crown  as  assignee  of  a  simple  contract  debt 
on  the  one  hand,  and  the  claim  of  a  judgment  cre- 
ditor of  the  testator  upon  the  other.  The  testator 
was  indebted  by  judgment  to  A.,  and  by  simple  con- 
tEBCt  to  J3.,  and  died ;  B.  caused  the  debt  to  him  to 
be  seized  into  the  king's  hands;  and  upon  a  scire  facias 
against  the  executors,  one  question  was,  whether  the 
judgment  should  be  preferred  to  the  simple  contract 
debt  the  king  had  seized ;  and  the  opinion  was  that  it 
nhould,  upon  the  words  of  the  statute  SB  Hen.  S.  ^^so 
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always  that  the  king's  suit  should  be  taken  and  com- 
mencedy  or  process  awarded  for  the  king's  debt,  before 
judgment  given  for  the  other  persons ; "  but  how  this 
bears  upon  the  question  between  concurrent  and  coq^ 
flicting  executions,  I  do  not  see.  Now  this  was  an  old 
case;  in  1692;  Lord  Chief  Baron  Parker^ s  Reports 
begin  in  1743. 

This  brings  me  to  the  statute  dS  Hen.  8.  r.  39.  5.  74. 
The  provision  in  that  statute  is,  "  That  if  any  suit 
be  commenced  or  taken,  or  any  process  be  hereafter 
awarded  for  the  king  ibr  the  recovery  of  any  of  the 
king's  debts,  that  then  the  same  suit  and  process 
shall  be  preferred  before  the  suit  of  any  person  or  per- 
sons ;  and  that  our  said  sovereign  lord,  his  heirs  and 
successors,  shall  have  first  execution  against  any  de- 
fendant or  defendants  of  and  for  his  said  debts  before 
any  other  person  or  persons,  so  always  that  the  said 
king^s  suit  be  taken  and  commenced,  or  process  awarded, 
for  the  said  debt  at  the  suit  of  the  king,  his  heirs  or  suc- 
cessors, before  judgment  given  for  the  said  other  person 
or  persons."  To  form  a  judgment  what  construction  is 
to  be  put  upon  this  provision,  it  is  necessary  to  see  how 
the  law  stood  when  this  statute  passed.  At  the  com- 
mon law  the  king  could  protect  his  debtor,  so  that 
he  could  not  be  sued  at  all.  By  25  Edw,  3.  c.  19.  a 
creditor  might  sue  his  debtor,  notwithstanding  the  king^s 
protection,  as  far  as  to  obtain  judgment;  and  if  he 
would  undertake  for  the  king's  debt,  he  might  sue 
out  execution ;  but  without  such  undertaking  tlie  exe- 
cution of  the  judgment  was  to  be  put  in  suspense  till 
gree  were  made  to  the  king  of  his  debt.  The  provisicm 
then  in  33  Hen,  8.  c,  39.  s.  74.  seems  to  me  merely  to 
narrow  the  prerogative,  that  whereas  before,  the  creditor 
might  be  restrained  from  suing  out  execution  till  the  king's 
debt  was  agreed  for,  whether  the  king  was  suing  for  his 
debt  or  not^  that  from  thenceforth  the  right  of  restrain- 
ing 
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ing  the  creditor  from  suing  out  execution  should  be  1832*. 
confined  to  those  cases  in  which  the  king  was  suing  or  ^  ^  ^ 
had  process  awarded  for  his  debt,  but  that  that  right  _  v. 
should  nevertheless  continue  if  the  king  was  suing  or 
had  process  awarded.  This  construction  appears  to  me 
to  satisfy  all  the  words  of  the  clause,  and  is  consistent 
with  all  the  early  authorities  upon  the  point  in  question, 
and  leaves  untouched  the  common  law  prerogative  of 
the  crown  over  an  execution  whilst  it  is  in  progress.  / 
Upon  the  whole,  therefore,  considering  that  the  pro- 
perty in  goods  is  not  altered  merely  by  a  seizure  under 
ajlmjiicias  i  considering  that  SSH.S.  c.  39.  5.  74.  does 
not  apply  to  the  case  of  conflicting  executions  between 
the  crown  and  a  subject  where  the  crown's  extent  is 
issued  whilst  the  goods  are  in  the  hands  of  the  sheriff 
under  ajlerijacias  at  the  suit  of  a  subject;  considering 
that,  according  Lord  Chief  Justice  Trebi/s  note  in  Ifyerf 
6?  b^  this  very  point  is  described  as  having  been  acted 
upon  in  24  Eliz.  (1582) ;  considering  that  Doddridge  J, 
lays  it  down  as  clear  law,  20jac.  1.  (1624),  and  that  it 
is  noticed  as  such  in  1686  and  1697,  in  the  Attometf^ 
Qeneral  v.  Capel  (a),  and  SmaUcombe  v.  Buckingham  {b) ; 
considering  Bunburr/s  note  upon  the  point,  reported 
1716,  in  B£x  v.  Peck;  that  Lord  Chief  Baron  Gilbert 
refers  to  it  as  settled  and  indisputable  in  his  Exchequer 
Treatise;  that  Lord  Chief  Baron  Parker  considers^ 
it  as  law  in  his  elaborate  judgment  in  B£x  v.  Cotton^ 
and  that  it  has  since  been  solemnly  decided  in  B£x  v. 
Peckhanif  or  Bex  v.  Welk  and  AUmilij  and  acted  upon 
in  Rex  v.  Sloper  and  AUen ;  considering  that  33  H.  8. 
is  never  mentioned  as  bearing  upon  the  point  until 
Vppom  V.  Sumner^  and  is  shewn  to  be  inapplicable  by 
Hex  V.  Peckham  ;  considering  the  analogy  furnished  by 
Siringefellaafs  case,  by  Bex  v.  Dale  and  Bex  v.  Cotton^ 

(a)  iSbow.A^i*  {6)  5  Mod,  3 J 6, 
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183^.  ^  in  cases  of  distress,  and  by  the  Attomey^Qeneral  ▼• 
CapeU  and  the  Attomey^General  v.  Hanbury^  and  Brassy 
T.  Dawsorij  in  cases  of  bankruptcy ;  —  I  am  of  opinion 
that  if  the  sheriff  seizes  goods  under  9i  Jieri  facias  at  the 
suit  of. a  subject,  and  if,  whilst  the  goods  he  seized  re- 
main in  his  hands,  an  extent  issues  at  the  suit  of  the 
crown,  those  goods  are  liable  to  the  crown's  extent. 
Upon  the  second  question,  '^  does  it  makes  any  difference 
whether  the  writ  of  extent  was  in  chief  or  in  aid  ?"  I  atfi 
of  opinion  it  does  not.  The  Aitortuy'General  ▼•  Capd 
was  an  extent  in  aid. 

TiNDAL  C.  J.  The  questions  proposed  by  your  Lord* 
ships  have  been  so  often  adverted  to  by  the  learned 
JudgiBS  who  have  preceded  me  in  delivering  their 
opinions,  that  it  is  altogether  unnecessary  to.  refer  to 
them.  I  shall  content  myself  therefore  with  saying, 
that  upon  the  first  question  proposed  by  yotir  Lord- 
ships, I  agree  in  opinion  with  the  majority  of  the 
Judges,  that  the  extent  in  aid,  tested  and  delivered  to 
the  sheriff  after  the  seizure  by  the  sheriff  under  the 
JLfa.^  but  before  the  sale  under  such  writ,  is  by  law  to 
be  first  executed  by  the  sheriff,  without  regard  to  the 
writ  diJLfa. 

It  appears  to  me,  my  Lords,  that  the  whole  question 
depends  upon  the  determination  of  two  points,  and  two 
points  only.  First,  Whether  the  property  of  the  crown 
debtor  is  altered  by  the  seizure  of  the  sheriff  under  the 
Ji.fa,  And,  secondly,  supposing  such  property  to  re- 
main unaltered,  Whether  the  statute  33  Hen.  8.  applies 
to  the  present  case,  by  restraining  that  which  before  the 
statute  was  the  undisputed  prerogative  of  the  crown, 
namely,  the  preference  of  the  crown,  where  the  execution 
of  the  crown  comes  in  competition  with  that  of  the  sub- 
ject :  for  if  the  property  in  the  goods  seized  under  the^. 
fa.  remains  still  in  the  debtor  unaltered  by  such  seizure, 

then 
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then  the  execution  of  the  subject's  writ  is  begun  only^        1832. 
not  completed)  at  the  time  of  the  issuing  the  crown        q^ 
process;  both  the  writs  are  then  in  conflict  and  com-       _  v, 
petition  together,  and  the  goods  of  the  subject  are  then 
within  the  exigency  of  the  writ  of  extent,  which  calls 
upon  the  sheriff  <<  to  take  and  seize  into  the  king's 
hands  all  the  goods  and  chattels  which  the  defendant 
Aen  has,  (that  is,  at  the  time  of  the  teste  and  issuing  of 
the  extent,)  t^  satisfy  the  king's  debt,"  unless  indeed 
the  statute  of  Hen.  8.  has  interposed  a  restriction  ap- 
plicable to  the  present  case. 

That  the  determination  of  these  two  points  does  in 

» 

fact  involve  the  whole  of  the  present  enquiry,  appears 
from  this,  that  the  only  two  direct  authorities  for  the 
preference  of  the  subject's  execution  are  grounded  on 
those  two  points  alone;  the  case  of  Uppom  v.  Sumtierj 
resting  on  the  application  of  the  statute  of  Hen.  8.,  and 
the  case  of  Borke  v.  Dayrell  being  decided  by  Lord 
Kewfon  oti  the  alteration  of  the  property  in  the  goods, 
and  by  the  other  three  Judges,  on  the  authority  of  the 
abocve-mentioned  statute.  And  upon  the  first  of  these 
points  it  appears  to  me  that  the  property  in  the  goods 
seized  under  the^.^^.  is  not  in  any  manner  altered  by 
the  seizure,  but  that  it  still  continues  in  the  debtor, 
until  the  actual  transfer  thereof  by  the  sheriff's  sale 
under  the  writ  to  a  stranger.  If  the  property  is  changed 
by  the  seizure,  it  must  be  transferred  either  to  the  judg- 
ment-creditor or  to  the  sheriff;  but  there  are  no  words 
in  the  writ  to  give  it  to  either.  The  sheriff  is  directed 
by  the  writ  oi  Jl.fa.  "  to  cause  to  be  made  of  the  goods 
and  chattels  of  the  defendant  the  debt  or  damages  re- 
covered by  the  plaintiff; "  in  this  respect  the  language 
of  the  jC.^.  differing  from  that  of  the  ^fcgiV,  by  which 
be  is  directed  ^^  to  deliver  to  the  plaintiff  all  the  chat- 
tels of  the  debtor,  and  a  moiety  of  the  land,  until  the 
debt  be  levied."      So  far,  indeed,  is  the  property  in 
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18S2.        the  goods  from  being  transferred  to  the  plaintiff  in  the 
suit,  that  the  sheriff  cannot  deliver  the  goods  to  die 
plaintiff  in  satisfaction  of  the  debt :  Thomson  v.  Clerk,  (a) 
Again,  if  the  defendant  in  the  action,  after  seizure  of 
his  goods  under  the  Jl.  fa.^  ipeiy  the  debt  to  the  sberifl^ 
he  retains  his  goods,  and  is  discharged  from  the  exe* 
cution,  and  any  further  remedy  of  the  plaintiff  is  against 
the  sheriff  only.    Cro.  Eliz.  209.     But  if  the  property  in 
the  goods  had  been  altered,  if  it  had  v^ted  either  in 
the  plaintiff  himself  or  the  sheriff,  or  had  become  an 
actual  pledge  or  security  for  the  payment  of  the  debt,  it 
is  difficult  to  see  upon  what  principle  the  defendant 
should  hold  his  goods  again,  discharged  of  the  debt, 
before  actual  payment  thereof  has  been  made  to  the 
plaintiff.     Again,  if  the  goods,  after  seizure  under  the 
writ,  but  before  sale,  are  destroyed  by  any  unavoidable 
means  without  the  sheriff's  default,  the  loss  does  not  fidl 
either  upon  the  plaintiff  or  upon  the  sheriff^  but  upon 
the  debtor,   on  whose  goods  a   second   levy,  may  be 
made ;  Hob.  Sep.  60. ;  but  if  the  property  in  the  goods 
had  been  altered  by  the  seizure,  why  is  not  the  loss  to 
fall  upon  that  party  whose  property  they  have  becoine: 
as,  undoubtedly  after  the  sale,  the  loss  would  be  that  of 
the  purchaser  ?     Again,  if  the  sheriff,  having  received 
two  writs  o[Ji.Ja.j  sell  under  that  which  is  last  delivered 
to  him,  although  he  make  himself  liable  to  the  plaintiff 
who  delivered  the  first  writ,  the  property  of  the  goods 
is  bound  by  the  sale  under  the  second  writ,  and  the 
party  cannot  sell  them  by  virtue  of  his  execution  first 
delivered :  SmaUconibe  v.  Cross,  {b)     And  yet  if  the  pro- 
perty was  altered  by  the  delivery  of  the  first  writ  to  the 
sheriff,   upon  what  principle   can  the   sale  under  the 
second  convey  the  property  to  a  stranger  ?     The  case 
of  HtUchinson  v.  Johnston  (c)  decides  the  converse  of  this 

(a)  Cro.  Elfz,  soA*       (^)  x  Ld.Ra^m,2S2.       (c)  i  T.R.yag. 
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i  proposition  ;  viz.  that  if  the  sheriff  seizes  under  the 
it  last  delivered  to  him,  but  before  sale  discovers  that 
»tber  writ  has  been  delivered  to  him  at  an  earlier 
le^  and  sells  under  the  writ  first  delivered,  and 
isfies  thle  debt  of  the  plaintiff  in  the  earlier  writ,  he 
justified  in  so  doing;  though  if  he  had  sold  under 
s  second  writ  he  could  not  have  done  so.  These  two 
thorities  seem  decisive,  that  it  is  the  sale,  not  the 
izure^  which  alters  the  property.  It  has,  however, 
en  aigued  that  the  rule  of  the  common  law  by  which 
e  property  in  the  goods  is  bound  by  the  award  of  the 
It  o£  execution,  altered,  as  it  has  since  been,  by  the 
itote  of  frauds,  so  as  to  become  bound  only  by  the 
livery  of  the  writ  to  the  sheriff,  implies  that  the 
qperty  is  divested  out  of  the  debtor  by  such  delivery 

the  writ.  But  the  meaning  of  those  words  has  been 
plained  and  defined  by  various  decisions.  It  will  be 
fficient  to  cite  the  case  of  Payne  v.  Drewe  (a),  in  which 
r  the  former  cases  are  considered,  and  in  which  Lord 
Uet^arough  C.  J.  lays  down  the  rule  to  be,  that  ^^  the 
lods  are  bound  by  the  delivery  of  the  writ  to  the  sheriflf 

i^ainst  the  party  himself^  and  all  claming  by  assigfi- 
mijrom,  or  representation  through  or  under  him**  In 
b  sense,  and  to  this  extent,  therefore,  may  the  goods 
'  the  defendant  be  hound  by  the  delivery  of  the  writ  to 
e  sheriff  without  the  consequence  contended  for,  that 
e  property  in  the  goods  is  in  any  manner  altered 
ereby.  It  has  further  been  contended,  that  as  the 
leriff  may  maintain  an  action  of  trespass  or  trover 
jaintt  any  wrongdoer  for  taking  goods  which  he  has 
(ized,  it  therefore  follows  that  he,  and  not  the  de- 
ndant,  has  the  property  in  the  goods  so  seized.  But 
»  this  argument  it  appears  sufficient  to  answer,  that 
ly   person   who  has   the   legal  possession  of  goods. 
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1^32.  though  not  the  property,  may  maintain  this  action 
against  a  wrongdoer ;  for  a  mere  wrongdoer  cannot  dis- 
pute the  title  of  the  party  who  is  in  the  possession  of 
the  goods  with  any  colour  of  legal  title.  The  sheriff 
no  doubt,  has  the  l^al  custody  and  possession  of  the 
goods;  after  seizure  he  has  a  special  property  in  him 
for  that  purpose,,  for  the  law  has  directed  him  to  seize 
end  make  sale  thereof  But  this  affords  no  argument 
that  the  absolute  property  in  the  goods  is  altered  and 
divested  from  the  defendant;  for  the  very  same  action  is 
maintainable  by  the  finder  of  goods  against  the  person 
who  wrongfully  takes  them  from  him ;  or  by  the  carrier 
of  goods  for  hire ;  or  by  the  bailee  of  goods,  against  a 
trespasser;  and  yet  in  the  three  cases  last  pul,  the 
absolute  property  is  not  divested  from,  but  still  remains 
in  the  true  owner. 

But  It  Is  argued  at  the  bar,  and  that  appears  to  be 
lihe  main  ground  of  ai^ument,  that,  the  sheriff  having 
such  special  property,  the  extent  can  only  take  the 
goods  of  the  debtor  subject  to  such  special  property; 
just  as  goods  in  pawn  can  only  be  taken  subject  to  the 
pledge ;  and  lands  mortgaged  can  only  be  taken  sobfect 
to  the  claims,  both  legal  and  equitable,  of  the  mort- 
gagee. In  those  cases,  however,  the  property  has 
actually  been  altered  by  the  act  of  the  debtor  himsdf, 
under  an  express  contract  made  between  himsdf  and 
the  other  party  for  the  benefit  of  such  other  contracting 
party.  It  is  a  contract  complete  and  consommate 
before  the  seizure  under  the  extent.  It  is  alienation 
of  the  property  which  amounts,  pro  tanto^  to  a  sale^ 
As,  therefore,  the  crown  process  could  not  seize  npon 
property  actually  parted  with  and  sold,  so  neither  can. 
it  seize  property  so  partially  sold,  except  subject  to  th^ 
rights  of  the  partial  purchaser.  But  in  the  case  under* 
consideration,  no  property  has  been  parted  with  by  th^ 
crown   debtor,   under  any  contract  previously  made* 

The 
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The  goods  are  not  sold,  they  are  only  in  the  way  to  be        18S2. 

sold.     It  would  be  a  better  definition  of  the  8heriff''s     ^T^ 

Giles 

relation  to  these  goods  to  say,  be  has  them  in  his  cus-  _  v. 
tody  under  a  power  to  sell  them,  than  any  actual  in- 
terest or  property  in  them.  His  situation,  indeed, 
cannot  be  better  defined  than  by  saying  the  goods  are 
in  custodid  Ugis ;  a  phrase  which  plainly  distinguishes  a 
iDere  OQstody  and  guardianship  of  the  goods,  from  a 
change  in  the  property.  So  far,  therefore,  as  a  special 
property  in  the  goods  is  necessary  for  their  safe  custody 
agaiDit  wrong  doers ;  and  to  render  tlie  execution  of 
bis  poUic  duty  useful  to  the  judgment-creditor,  so  far 
he  OMy  be  said  to  have  the  property;  but  beyond 
this,  and  as  against  the  rights  of  adverse  claimants, 
there  is  no  authority  that  he  has  any  property  at  all. 
The  only  question  can  be,  has  the  property  passed  from 
the  debtee  to  any  other  person  ? 

It  has  been  further  contended,  that  the  decbions  which 
have  taken  place  under  the  statute  21  Jac.  c.  29.  s.  9.  are 
an  authority  to  shew  that  the  execution  is  executed  upon 
the  mere  act  of  seizure  by  the  sheriff,  and  that  the  sub- 
sequent sale  is  no  more  than  a  formal  completion  of  the 
execution.  By  that  statute  it  is  enacted,  **  that  the 
creditors  who  have  security  for  their  debts,  whether  by 
judgment,  statute,  &c.  whereof  there  is  no  execution  or 
extent  served  and  executed  upon  the  lands  and  tene- 
ments, goods  and  chattels  of  the  bankrupt,  shall  come 
in  rateably  with  the  other  creditors."  And  it  must  be 
admitted,  that  under  that  statute,  various  decisions  have 
determined,  that  if  the  sheriff  has  once  entered  and 
seized,  a  subsequent  act  of  bankruptcy  before  sale  comes 
too  late  to  vest  the  property  in  the  assignees.  It  is  con- 
tetided,  therefore,  that  by  the  seizure  of  the  sheriff,  the 
execution  is  executed.  And,  undoubtedly,  for  the  ob- 
jects and  purposes  of  that  statute,  the  seizure  must  be 
taken  to  be  a  complete  execution  of  that  writ.    That 

statute 
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1832;  statute  was  passed  before  the  statute  of  frauds,  at  a  time 
when  the  property  in  the  goods  was  bound,  as  against 
the  bankrupt  himself  and  all  claiming  under  bim,  by 
the  mere  suing  out  and  teste  of  execution.  In  order, 
therefore,  to  obviate  the  manifest  inconvenience  which 
would  result,  if  Plaintiffs  were  to  lie  by,  and  conceal 
their  writs,  and  afterwards  bring  them  forward  when- 
the  effects  of  the  bankrupt  had  been  disposed  of  by  the 
assignees  under  the  commission ;  by  which  means,  they 
would  give  a  false  credit  to  the  trader,  which  it  is  the 
direct  object  of  the  eleventh  section  of  that  statute  to 
prevent ;  tliat  statute  did,  for  that  purpose,  compel  tlie 
Plaintiff*  to  put  his  writ  into  immediate  operation,  by 
making  the  seizure  under  the  writ  the  utmost  limit  of 
any  preference  which  he  could  give.  But  this  affords 
no  argument  for  the  general  position,  that  the  seizure 
of  the  goods,  and  not  the  sale,  does  generally,  and  in 
all  cases,  and  for  all  purposes,  alter  the  property.  It 
was  a  particular  provision  made  to  obviate  a  particular 
inconvenience. 

It  has  further  been  contended,  that  the  seizure  under 
the  writ  is  the  completion  of  the  execution,  because 
it  has  been  held,  that  an  execution  is  an  entire  things 
and  cannot  be  superseded  after  it  is  once  begun ;  and, 
therefore,  if  a  writ  of  error  is  allowed  after  seizure, 
but  before  sale,  it  is  no  supersedeas  of  the  execution, 
but  the  sheriff*  must  notwithstanding  sell  the  goods 
levied  under  the  execution,  and  return  the  money  into 
Court  to  abide  the  event  of  the  writ  of  error :  Meriton 
v.  Stevens,  (a)  It  seems,  however,  to  me,  that  this  rule 
of  practice  in  the  courts  affords  no  grounds  for  such 
conclusion.  In  some  of  the  old  cases,  the  Judges  ap- 
pear to  have  doubted  whether  the  Defendant  should 
not  have  his  goods  again  when  the  writ  of  error  was- 

(a)  fTiIIejf  271. 

allowed 
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allowed  after  seizure,  but  before  sale;  and  the  reason  1832. 
assigned  for  the  affirmative  of  that  proposition  was, 
^  for  that,  before  sale,  the  property  remains  in  the  de- 
fendant.'' Shelton^s  case,  {a)  But  in  later  cases,  the 
courts  have  thought  it  a  better  exercise  of  discretion  to 
allow  the  money  to  be  made  under  the  writ  and  brought 
into  Court,  to  abide  the  event  of  the  writ  of  error.  In 
this  case  it  is  to  be  observed,  the  suing  of  the  writ  of 
error  is  the  act  of  the  defendant  himself,  and  the  ob- 
ject 4s  to  deprive  the  plaintiff  of  the  fruits  of  his  exe- 
cution, and  it  is  the  laches  of  the  defendant  himself 
that  be  did  not  bring  his  writ  of  error  before  the 
seizure;  circumstances  which  make  a  manifest  distinc- 
tion between  this  case,  and  that  of  persons  who  claim 
under  any  conflicting  rights. 

That  the  actual  sale  of  property  seized  under  the  writ 
issued  at  the  suit  of  the  subject  forms  the  dividing  line, 
so  that  where  the  sale  is  complete  before  the  awarding^ 
of  the  crown  process,  the  property  is  protected  there- 
iirotn,  but  where  it  is  not  completed,  the  property  may 
be  seized  thereunder,  appears  from  FleetwopcPs  case, 
wbere'the  sale  of  a  lease  belonging  to  the  crown  debtor, 

• 

bondjSde  and  without  covin,  before  the  award  of  exe- 
cution for  the  king's  debt,  which  is  analogous  to  the  teste 
of  the  writ  of  extent,  was  held  to  be  good  against  the 
crown,  and  that  the  crown  could  not  take  it  in  execution. 
8  Rep.  171.  2  Roll.  Abr.  153.  In  this  aise  no  argument 
is  offered  that  the  seizure  alters  the  property :  the  whole 
argument  and  the  judgment  of  the  Court  rests  on  the 
fact  of  the  actual  sale.  But,  independently  of  any  argu- 
ment upon  principle,  a  very  long  series  of  cases,  from 
the  earliest  time  down  to  the  present,  with  the  excep- 
tion of  the  two  cases  only  which  have  been  so  often 
referred  to,  viz.  Uppom  v.  Sumner ^  and  Rorke  v.  Dayrellf 

{a)  Dyer 9  67  ^.  in  margin. 

establish 
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1832.  establish  the  position,  that  if  the  suligect  seises  his 
^^^  debtor's  property,  eitlier  under  a  writ  of  execution,  a 
V.  distress,  or  any  other  mode  which  the  law  allows  fiir 

the  satisfaction  of  a  debt  or  demand,  and  an  extent 
issues  at  the  suit  of  the  crown  whilst  the  goods  remain 
in  specie,  and  before  any  thing  is  done  to  change  the 
ownership,  it  is  part  of  the  prerogative  of  the  crown  to 
treat  this  seizure  as  a  nullity,  and  to  proceed  to  the 
satbfaction  of  the  crown  debt  out  of  the  goods  so  seized* 
The  first  authority  is  Stringefdlaafs  case,  d  Edw.  6«,  the 
more  valuable  because  it  took  place  little  more  than  m 
years  after  the  passing  of  the  statute  dS  Hen*  8. ;  at  s 
time  consequently  when  the  object  and  intention  of  that 
statute^  and  the  meaning  of  its  provisions,  must  have 
been  familiar  to  all  the  Judges  who  were  poesent  at  its 
decision.  In  that  case,  the  four  Barons  of  the  Ex- 
chequer and  two  of  the  Judges,  namely,  Bromley^  <Hie 
of  the  justices  of  the  King's  Bench,  and  HaleSf  one  of 
the  justices  of  the  Common  Pleas,  were  of  opinion, 
that  the  actual  taking  of  the  goods  of  Brornncfoppey  the 
debtor,  by  the  sheriff,  under  an  extendi  Jacias  out  of 
Chancery  upon  a  statute  staple^  and  the  seizing  them 
into  the  hands  of  the  king,  but  without  delivering  them 
to  the  Plaintiff,  was  no  answer  to  a  prerogative  writ 
at  the  suit  of  the  crown  out  of  the  Exchequer,  but 
that  the  sheriff  was  bound  out  of  such  goods  to  satisfy 
the  king's  debt.  And  the  reason  assigned  by  the  re- 
porter for  the  opinion  of  the  Judges  is,  ^'  because  the 
property  in  the  goods  and  lands  was  not  in  StrifigrfeUaw 
before  they  were  delivered  to  him  by  the  liberate.**  It 
has  been  said,  however,  that  this  case  is  to  be  coQsi*^ 
dered  as  subject  to  doubt,  on  account  of  the  qmere  sqb— * 
joined  to  it  by  the  reporter*  But  it  is  to  be  observed^ 
on  the  other  hand,  that  BoUe  inserts  the  case  in  hi 
Abridgment  {a)    without   the  qtuere,   expressly   stating^ 

(a)  %  RoiU  Abr.  isZ* 

"  that 
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that  the  sheriff  ought  to  execute  the  extent  for  the  1832. 
kiog^s  debt,  because  the  property  of  the  goods  and  lands 
was  not  in  StringefeUaoD  before  they  were  delivered  to 
him  by  a  writ  of  liberate^  and  therefore  liable  to  the 
kiog^s  extent; ''  and  that  Lord  Hobatiy  in  Sheffield  v.  Hadn 
diffi  {a\  affirms  the  case  to  be  law.  Again,  Treby^  Chief 
Justice^  in  a  marginal  note  to  the  report,  states,  that  the 
Barons  of  the  Exchequer  agree  that  this  case  is  law ; 
and  the  case  itself  is  cited  and  relied  upon  as  law  in  the 
Khig  T.  Cotton  (6),  where  the  Chief  Baron,  in  the  very 
elaborate  and  able  judgment  upon  that  case,  stateSf 
^^  that  he  will  shew  Sfringefellcfafs  case  to  be  undoubt- 
edly law.**  And,  amongst  other  instances  ia  which  he 
states  it  to  be  recognized,  he  mentions  that  Lord  Horc^ 
wicitf  when  Chief  Justice,  in  delivering  the  resolution 
of  the  Court  of  King's  Bench  in  Brassey  v.  Dawson, 
Mich*  6  6. 2.,  cited,  and  relied  upon  Stringefelloa/s 
case  as  clear  law,  and  said  it  was  grounded  on  the  ge- 
neral rule  of  preference  allowed  by  law  to  the  king's 
ddits. 

The  case  itself  last  referred  to,  of  The  King  v.  Cotton, 

which  was  decided  in  1751,  was  determined  on  the  very 

same  principle  which  applies  to  the  present  case.     In 

tliat  case  the  goods  of  Ckapman,  the  king's  debtor,  were 

seised  under  the  distress  for  rent  on  the  12th  of  October* 

On  the  14th  of  October,  after  the  seizure,  but  before  the 

sale,  the  extent  issued.     The  Court  of  Exchequer  held, 

that  the  property  in  the  goods  was  not  altered  by  the 

distress,  but  until  the  time  of  actual  sale  remained  in  the 

kinsfs  debtor,  and  was  liable  to  the  operation  of  the 

writ  of  extent.     How  can  any  real  distinction  be  made 

between  the  landlord  seizing  the  goods  for  the  purpose 

of  making  his  rent  by  a  subsequent  sale,  and  a  sheriff 

seizing  under  ^JLfa.iov  the  purpose  of  making  the 

(tf)  Hob,  $29'  (^)  Parierfii%, 

plaintiff's 
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plaintiff's  debt  by  a  subsequent  sale?     Or,  if  there  i^ 
any  distinction,  is  it  not  stronger  in  favour  of  the  landlord, 
who  might  reasonably  be  supposed  to  have  acquired  a 
special  property  when  he   seized  for  his  own  benefit? 
Indeed,  both  the  argument  and  the  judgment  in  that 
case  proceed  on  the  assumption  that  the  present  case  is 
in  favour  of  the  crown,  and  that  it  could  not  be  dis- 
puted but  that  the  extent  would  operate  upon  goods 
seized  by  the  sheriff,  but  not  yet  sold.     Again,  in  The 
Attomey^General  v.  Capel^  determined  in  the  Exchequer 
in  1686  (a),  where  the  extent  was  tested  the  24th  of  De- 
cember,  after  a  commission  of  bankrupt  had  issued  against 
the  debtor,  but  before  the  assignment  made  by  the  coro-» 
missioners,  it  was  held  by  the  Court,  that  if  the  extent 
comes  before  the  assignment,  it  shall  and  must  be  pre* 
ferred ;  and  the  case  of  The  Kifig  v.  Crump  and  Hath 
bufy  is  cited  and  relied  upon  as  an  authority  in  pointy 
to  which  the  reporter  adds  this  observation :  ^^  Extents 
have  been  held  good,  that  have  been  made  upon  goods 
actually  levied  by  virtue  oi^Jienfaciasy  and  in  the  she- 
riff's custody,  the  extent  coming  before  a  bill  of  sale 
made,  so  as  the  property  was  not  altered." 

These  two  cases,  therefore,  are  direct  authorities ;  the 
one  that  in  the  case  of  a  distress,  where  goods  are  in 
custodi&  legiSf  after  the  seizure,  but  before  the  sale;  and 
again,  in  the  case  of  a  bankrupt,  where  goods  are 
also  in  custodia  legis  between  the  seizure  by  the  mes- 
senger, and  the  actual  assignment  by  the  commissioners ; 
still  the  goods  of  the  king's  debtor  are  subject  to  an 
extent  at  the  suit  of  the  crown,  tested  before  the  actual 
sale  under  the  distress,  or  before  the  actual  assignment 
to  the  assignees;  and  the  just  inference  would  seem  to 
be,  that  in  the  case  of  a  seizure  by  the  sheriff  under  a- 
Ji'fa.T,  where  the  goods  are  also  in  custodia  legis^  an  ex— 


(a)  a  Show*  481. 
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tent  tested  before  the  sale  ought  to  be  entitled  to  the  18S2. 
same  operation.  But  Stringefellaafs  case,  acknowledged 
as  it  has  been  in  various  and  repeated  instances,  and  by 
the  most  eminent  Judges,  is  a  direct  authority  on  the 
Tery  point  now  under  discussion.  And  since  that  deci- 
sion, various  other  cases  have  been  decided  in  the  same 
way,  and  after  great  argument,  by  the  Court  of  Exche- 
quer. I  refer  particularly  to  The  King  v.  WeUs  and 
AUnuH  (a)  in  1805,  and  to  the  case  of  Rex  v.  Sloper  and 
Allen  (i),  where  the  Exchequer  acted  on  the  authority  of 
the  latter  case. 

The  only  two  cases  which  have  received  a  contrary 
decision  are  those  before  referred  to,  viz.  Uppoin  v. 
Sumner  (c\  in  Easter  term  1779,  by  the  Ck>urt  of  Com- 
mon Pleas,  and  Rorke  v.  DcyreU  {d\  in  1793,  by  the 
Court  of  King's  Bench ;  cases  undoubtedly  entitled  to 
great  respect,  when  the  authority  of  the  eminent  per- 
sons by  whom  they  were  adjudged  is  taken  into  con- 
sideration. I  say  these  two  cases  only  have  received  a 
contrary  decision ;  for  I  cannot  consider  the  case  of 
Lechmere  v.  Thoraughgood  and  Another  {e)^  which  is 
sometimes  cited,  to  be  an  authority  upon  the  present 
question  between  the  crown  and  the  subject.  That 
was  an  action  of  trover  by  the  assignees  of  a  bankrupt 
against  the  sheriff  who  had  entered  under  2^JLfa. ;  and 
upon  a  special  verdict,  one  of  the  questions  was,  whe- 
ther atk^Ji.fa.  was  well  executed,  the  sheriff  having 
seized,  though  not  sold  under  the  writ  before  the  com- 
misdon  of  bankrupt  had  issued ;  and  upon  that  ques- 
tion it  was  held,  that  thej^^a.  was  well  executed,  so 
that  the  assignees  of  the  bankrupt's  estate  could  not 
have  a  title  to  those  goods  which  were  before  taken  in 
execution,  and,  therefore,  in  custodid  legts.    So  fiur,  un- 

(a)  1^  Batty  278.  in  a  note.  (d)  4  T.  JR.  409. 

\b)  t  Pricey  11  j^.  \e)  3  Mod.  %^6. 

[c)  %W.BLi%su 
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1832.  doubtedly,  the  case  is  an  authority.  But  it  was  farther 
stated  in  the  special  verdict,  that  after  seizure  under  the 
JLfa.^  and  before  any  venditioni  exponas,  viz.  4th  Magj 
an  extent  in  aid  issued,  whereupon  parcel  of  the  goods 
mentioned  in  the  declaration  was  seized  by  the  sheriffi 
upon  the  same  extent,  and  sold,  and  the  money  paid  to 
the  creditor.  And  one  question  stated  by  the  reporter  is, 
whether  the  extent  did  not  come  too  late  ?  And  he  says 
it  was  held,  that  it  did.  Now,  upon  this  point  the  case 
cannot  be  an  authority;  for  the  priority  between  the  ex* 
tent  and  the^.  Ja.  was  perfectly  immaterial  to  the  plain- 
tifis ;  in  that  action  they  were  out  of  court  upon  the  title 
x)f  the  judgment  creditor.  All  further  discussion  was  res 
inter  alios  acta*  No  one  appeared  for  the  crown.  No 
argument  took  place  before  the  Court  on  behalf  of  the 
crown.  The  only  inference,  therefore,  to  be  drawn 
from  that  case  is,  that  the  plaintiffs,  the  assignees,  had 
no  right  against  the  judgment  creditor;  but  whether 
the  crown,  who  had  received  payment  out  of  part  of  the 
goods  seized,  had  such  right  or  not,  is  left  undetermined, 
and,  indeed,  untouclied. 

The  question,  therefore,  is,  whether  the  two  cases 
above  referred  to  are  of  such  authority  as  to  overturn 
the  decisions  which,  both  before  and  since,  have  be^ 
given  by  the  Court  of  Exchequer.  These  two  cases,  as 
I  have  already  observed,  are  decided,  partly  upon  the 
ground  that  the  property  in  the  goods  is  altered  by  the 
seizure  under  theji^ja.,  and  partly  upon  the  ground,  that 
by  the  statute  SS  Hen.  8.  c.  39.,  such  a  restriction  was 
put  upon  the  king's  prerogative,  that  the  preference 
now  contended  for  ceased  to  exist.  And  these  are  the 
only  grounds  upon  which  these  cases  are  rested* 

As  I  have  already  stated  the  reasons  for  the  c^inioD 
which  I  have  formed,  that  no  alteration  takes  place  until 
the  actual  sale  under  the^.  Ja.,  I  shall  confine  my  re- 
maining observations  to  the  consideration  of  the  second 

point 
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poiot  in  this  case,  viz.  the  statute  of  ifen.  8.  By  the  I8S2. 
33  H.  8.  c.  39.  5.  74.,  it  is  enacted,  <<  that  if  any  suit  be 
commenced  or  taken,  or  any  process  be  hereafter  awarded 
finr  the  king^  for  the  recovery  of  any  of  the  king's  debts, 
the  same  suit  and  process  shall  be  preferred  before  the 
suit  of  any  person.  And  the  king  shall  have  first  exe- 
cution against  any  Defendant,  of  and  for  his  said  debts, 
before  any  other  person,  so  always  that  the  king's  said 
salt  be  taken  and  commenced,  or  process  awarded,  for 
the  said  debt  at  the  suit  of  the  king  before  judgment 
given  fiir  the  other  person." 

That  this  clause  of  the  statute  is  not  to  be  interpreted 
according  to  the  strict  letter  of  it,  has  been  at  all  times 
admitted.  Taken  literally,  it  would  give  the  subject  a 
greater  advantage  against  the  execution  at  the  suit  of 
the  crown,  than  he  possessed  against  that  of  any  sub* 
ject.  If  the  subject  has  obtained  judgment  before  the 
teste  of  an  extent,  such  judgment,  according  to  the  letter 
of  the  statute,  would  postpone  the  crown's  remedy  under 
the  extent  for  an  unlimited  time,  whereas  the  same 
judgment  would  have  no  operation  whatever  against  an 
execution  at  the  suit  of  a  subject,  even  though  issued 
in  a  suit  which  was  commenced  after  such  judgment  was 
signed.  In  the  case  of  the  crown,  the  subject's  judg^ 
ment  would  give  him  the  preference  though  his  execution 
were  last  in  point  of  time.  In  the  case  of  a  subject,  the 
first  execution  against  the  goods  must  be  preferred.  The 
exact  literal  sense  of  the  statute  must  therefore  be  de- 
parted firom ;  and,  if  that  sense  is  once  given  up,  we  are 
at  liberty  to  adopt  that  which  appears  to  be  the  nearest 
to  the  letter  of  the  statute,  and  at  the  same  time  which 
best  carries  into  effect  the  object  and  intendon  of  the 
legislature.  For  this  purpose  it  should  be  considered, 
what  the  exact  state  of  the  prerogative  of  the  crown  was 
at  the  time  this  statute  was  passed,  in  order  that  we  may 
be  the  better  able  to  judge  how  much  of  it  was  intended  to 

T  2  be 
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1 8S2.        be  abolished  by  the  statute.   By  the  ancient  prerogative  oS 
the  crown,  as  stated  by  Lord  Coke  in  1  List,  1 S 1  •  &.,  *^  The 
king  was  to  be  preferred  in  payment  of  his  duty  or  debts 
by  his  debtor,  before  any  subject,  although  the  king^s 
debt  or  duty  be  the  latter ;  and  the  reason  hereof  is,  for 
that  thesaurus  regis  est  fundamentum  belli  et  ^finnamenium 
pads.    And,  thereupon,  the  law  gave  the  king  remedy 
by  writ  of  protection  to  protect  his  debtor,  that  he 
should  not  be  sued  or  attached  until  he  paid  the  kmjfs 
debt."     So  the  law  remained  until  the  statute  25  Ed.  5. 
c.  19.,  which  was  introduced,  as  Lord  Coke  says,  *^  from 
the  inconvenience  that  grew,  that  for  to  delay  other  men 
of  their  debts,  the  king's  debts  were  the  more  slowly 
paid/'     By  that  statute  it  was  enacted,  ^'  That  notwitb- 
standing  such  protections,  the  parties  which  have  actions 
against  their  debtors  shall  be  answered  in  the  king's 
court  by  their  debtors ;  and  if  judgment  be  thereupon 
given  for  the  Plaintiff  or  demandant,  the  execution  of 
the  same  judgment  shall  be  put  in  suspense  till  gree  be 
made  to  the  king  of  his  debt;  and  if  the  creditors  will 
undertake  for  the  king's  debt,  they  shall  be  thereunto 
received,  and  shall  have  execution  against  the  debtors 
of  the. debt  due  and  adjudged  to  them,  and  also  shall 
recover' against  them,  as  much  as  they  shall  pay.to.tbe 
king  for  them."     The  law,  therefore,  at  the  time  of 
passing  the  statute   tien.  8.,  was,   that   although .  the 
king  granted  his  protection  to  his  debtors,  the  subject 
might,  nevertheless,  sue  his  debtor,  and  continue  his 
suit  to  judgment ;  but  still  the  execution  was  suspended 
until  the  king's  debt  was  paid.     The  crown,  therefore, 
might  still  postpone  the  execution  of  the  subject  to  an 
unlimited  time,  simply  by  delaying  to  take  out  executioii 
in  its  own  suit:  but  by  the  statute  of  Hen.  8..  this  power 
of  the  crown  to  postpone  the  execution  of  the  subject's 
judgment  to  an  unlimited  time  is  taken  away,  except  in 
one  single  case ;  viz.  where  the  suit  of  the  crown  b  com- 
menced 
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menced  before  the  judgment  has  been  obtained  by  the  1832. 
subject.  In  that  case,  I  consider  the  old  prerogative' 
still  remains.  Since  the  statute,  therefore,  where  the' 
crown  has  commenced  its  suit  before  the  subject's  judg- 
ment, there  can  be  no  race  between  the  crown  and  the 
subject^  which  shall  sue  out  the  first  execution ;  the  debt 
of  the  crown  must  be  first  satisfied,  before  the  subject 
can  execute  his  writ.  But  where  the  crown  has  not 
commenced  its  suit,  or  awarded  its  process,  before  the 
subjects  judgment  is  signed,  there  the  field  is  open  both 
to  the  crown  and  the  subject,  and  if  the  subject  can  first 
complete  his  execution  before  the  crown  issues  its  writ, 
he  may  enjoy  the  fruit  of  it.  Still,  however,  even  in  this 
case,  if  the  execution  of  the  crown  is  concurrent  with 
that  of  the  subject,  if  it  is  actually  issued  before  the 
subject's  execution  is  complete,  the  statute  of  Hen.  8. 
does  not  provide  for  the  case,  but  leaves  the  old  com- 
mon law  rule  to  operate,  "  qtiando  jm  domini  regis  et 
sMKti  concurrunt^  jus  domini  regis  preferri  debet i^  The 
rule  of  law  has  always  been,  that  the  prerogative  of  the 
crown  cannot  be  taken  away,  except  by  express  and 
unambiguous  words;  but  it  is  difficult  to  find  any 
words  in  the  statute  which  apply  to  two  writs  of  ex- 
ecution in  competition  with  each  other ;  one  at  the  suit 
of  the  crown,  the  other  at  the  suit  of  the  subject  It 
b  enough,  however,  to  say  it  is  left  in  doubt ;  for  at  the 
time  in  which  this  statute  passed,  it  is  impossible  to 
believe  such  a  prerogative  was  abandoned  by  the  crown, 
if  there  are  no  express  words  to  shew  the  intention. 

After  all,  the  important  point  is,  that  the  line  should 
be  distinctly  drawn  and  well  defined,  which  forms  the 
boundary  between  the  right  of  the  crown  and  the  right 
of  the  subject,  with  respect  to  executions  of  the  subject's 
judgments.  It  is  admitted  on  all  hands,  that  if  the 
extent  issues  before  the  seizure,  it  is  entitled  to  the 
preference.     Suppose  the  sheriff  actually  seizes,  and  the 

T  3  extent 
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1882.  extent  then  issues,  and  tbe  law  says,  that  as  it  issued 
b^re  the  sale  it  is  to  be  prefered  ?  The  expense  of  the 
entry  and  execution  will  not  fall  upon  the  plaintiff  in 
tbe  action,  for  his  debt  has  not  been  levied ;  those  ex- 
penses will  be  allowed  by  the  exchequer  upon  payment 
of  the  king's  debt  The  only  consequence  is,  that  the 
subject  discovers,  a  very  few  days  later,  that  his  execution 
cannot  be  satisfied  until  the  crown  debt  is  paid. 

For  these  reasons,  the  opinion  which  I  have  formed 
upon  the  first  question  proposed  to  us  is,  that  the 
actual  sale  under  the  j$l  fa*  forms  the  dividing  line 
between  the  right  of  the  crown  and  the  right  of  the 
subject;  and,  consequently,  that  the  extent  is  in  the 
present  case  to  be  preferred  to  the  writ  of  ^  Ja.  issued 
at  the  suit  of  the  subject 

Upon  the  second  question  proposed  by  your  Lord- 
ships I  shall  say  no  more,  than  that  it  appears  to  me 
to  make  no  difference  whether  the  extent  is  an  extent 
in  aid,  or  an  immediate  extent  at  the  suit  of  the  crown; 
all  the  authorities  agreeing  that  the  same  privileges  ex- 
tend to  the  one  which  belong  to  the  other. 

I  have  the  authority  of  Mr.  Justice  Park,  who  is  un- 
avoidably absent  on  this  occasion,  to  express  his  entire 
concurrence  with  the  opinion  formed  by  the  majority  of 
his  Majesty's  Judges. 

Lord  Tenterden  C.  J.     My  Lords,  —  In  the  case 
between  Daniel  Giles,  the  late  sheriff  of  the  county  o 
Hertford^   Plaintiff  in  error,   and   Harry  Graver  and 
James  PoUard,  Defendants  in  error,  which  was  argued 
some   time  ago   before  your   Lordships,    the   learned^ 
Judges  have  given  their  answer  to  certain    questions 
that  were  proposed  to  them  by  the  House.     By  these 
answers  a  very    great  majority  of  the  Judges   coin^ 
cided  in  that  opinion  upon  which  I  propose  to  submit 
to  your  Lordships,  that  the  judgment  of  the  Court  of 

Exchequer 
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Exchequer  should  be  affirmed,  two  only  being  of  a  dif-        18S2. 
ferent  opinion. 

The  case  may  be  shortly  stated  thus:  An  execution 
having  issued  at  the  suit  of  a  subject,  the  sheriff  took 
poasession  of  the  goods  of  the  debtor,  but  before  he 
made  any  disposition  of  those  goods  by  bill  of  sale  to  the 
creditor,  or  in  any  other  way,  an  extent  came  at  the 
suit  of  the  crown ;  and  the  question  is,  whether  an  ex- 
tent thus  coming  at  the  suit  of  the  crown,  while  the 
goods  remain  in  the  hands  of  the  sheriff  is  to  be  pre- 
{erred  to  the  execution  taken  out  by  the  subject.  The 
majority  of  the  Judges  on  the  question  proposed  are  of 
opinion  in  the  affirmative,  namely,  that  the  crown's 
extent  should  be  preferred.  It  is  in  conformity  with  that 
opinion,  in  which  I  most  heartily  concur,  and  have  long 
entertained,  —  for  the  subject  is  by  no  means  new  in  the 
courts  of  justice,  —  that  I  shall  take  the  liberty  of  deli- 
vering my  opinion,  that  the  judgment  of  the  Court  of 
Exchequer  should  be  affirmed. 

As  I  have  already  stated,  the  question  has  arisen 
more  than  once  in  courts  of  law,  and  there  are  two 
recorded  decisions,  in  two  cases  so  often  alluded  to, 
upon  the  subject;  one,  the  case  of  Uppam  v.  Sumner^ 
decided  in  the  Common  Pleas  several  years  ago,  and 
the  other,  the  case  of  Rorke  v.  Dayrelly  decided  in  the 
Court  of  King's  Bench  after  the  decision  of  the  other 
case.  Not  to  notice  the  prior  decisions  in  the  Court 
of  Exchequer,  it  may  be  sufficient  for  the  present  to 
say,  that  there  have,  since  the  last  of  those  decisions, 
namely,  the  decision  of  Rorke  v.  Dayrell  by  the  Court 
of  King's  Bench,  been  two  or  three  decisions  in  the 
Court  of  Exchequer  to  the  contrary  of  those  two  prior 
decisions. 

Your  Lordships  well  know  that  the  Barons  of  the 
Court  of  Exchequer  are  very  peculiarly  conversant  with 
the  revenue  of  the  crown.     It  is  their  peculiar  duty  to 

T  4  attend 
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18S2.        attend  to  and  enforce  the  rights  of  the  crown  against  the 
subject,  as  connected  with  that  revenue. 

The  two  cases  which  are  reported,  and  which  are 
against  the  rights  of  the  crown,  appear  to  have  pro- 
ceeded upon  two  grounds ;  one  ground  was,  that  by  the 
seizure  of  the  sheriff  the  property  of  the  goods  was 
divested  out  of  the  debtor;  another  ground  was,  that 
according  to  the  true  interpretation  of  the  statute  passed 
in  the  time  of  Henry  VIII.  the  execution  of  the  crown 
was  not  to  be  preferred. 

Now,  with  regard  to  the  first  point,  namely,  the  sup- 
posal  that  the  property  was  divested  out  of  the  debtor 
by  the  seizure  of  the  goods,  —  by  the  act  of  the  sheriff  in 
seizing  the  goods,  —  it  appears  to  me,  upon  due  consi- 
deration, and  so  tBe  majority  of  the  Judges  thought,  that 
the  proposition  could  not  be  maintained.      Property 
cannot  be  divested  out  of  one  person  without  being 
vested  in  another;  and  it  is  impossible  to  say  in  whom 
the  property  does  become  vested,  if  the  investment  be 
taken  out  of  the  debtor.     It  has  been  argued  that  the 
property  is  vested  in  the  sheriff,  because  there  are  au- 
thorities to  shew  that  the  sheriff,  if  the  property  be 
taken  out  of  his  hands,  may  maintain  an  action  of  trover 
against  the  wrongdoer.     These  actions  are  maintainable 
upon  a  ground  perfectly  distinct  from  the  right  of  pro- 
perty ;  they  are  maintainable  upon  the  ground  of  pos- 
session: any  man  in  possession  of  goods,  whether  as  the 
bailee  or  otherwise,  may  in  his  own  name  maintain  an 
action  against  any  party  who  shall  deprive  him  of  the 
possession.     The  power,  therefore,  of  bringing  an  action 
of  this  kind  does  by  no  means  prove  that  the  proper^ 
is  in  the  sheriff. 

It  has  been  supposed  by  some  that  the  property  is 
in  the  judgment-creditor:  but  it  is  perfectly  clear, 
upon  consideration  of  the  subject,  that  the  judgnient- 
creditor   has   no   property   in   the   goods   while   they 

remain 
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remain  in  the  hands  of  the  sheriff.     If  the  sheriff  exe*        1882. 
cutes  the  process  of  the  Court,  and  makes  a  bill  of  sale        q^^ 
to  the  plaintiff  in  the  action,  then  the  judgment-creditor  v. 

obtains  the  property;  but  until  that  is  done,  while  the  Obdvzr. 
goods  are  in  the  possession  of  the  sheriff  they  are  in  the 
custody  of  the  law,  but  still  remain  the  property  of  the 
dApar  to  whom  they  originally  belonged.  If  the  pro- 
perty were  divested,  some  ceremony  would  be  neces- 
sary to  revest  it;  but  there  is  no  such  ceremony.  If 
the  debtor  pays  the  money  to  the  sheriff,  the  sheriff 
withdraws;  he  executes  no  conveyance;  he  does  not 
even  go  through  any  ceremony;  but  all  he  does  is  to 
withdraw  and  leave  the  goods  where  they  were*  It 
appears  to  me,  therefore,  that  putting  the  case  shortly 
upon  that  ground  of  a  supposed  divesting  of  the  pro- 
perty,  it  can  by  no  means  sustain  the  two  cases  which  I 
have  referred  to,  and  which  were  decided  against  the 
right  of  the  crown. 

It  remains  to  consider  the  effect  of  the  statute  upon 
which  so  much  reliance  was  placed.      That  was   the 
statute  passed  in  the  relga  o(  HemyYllI.;  and  upon 
the ,  first  view  of  it,  considering  that  statute  by  itself, 
and  without  regard  to  the  state  of  the  law  as  it  pre- 
viously  existed,    it    might    seem    that    the    argument 
founded   upon   it  was   correct.     By  that  statute  it  is 
enacted,  ^*  That  if  any  suit  be  commenced,  or  any  pro- 
cess be  hereafter  awarded  for  the  recovery  of  any  of 
the  king's  debts,   the  same  suit  and  process  shall  be 
preferred   before  the  suit  of  any  person  or  persons, 
and  the  king,  his  heirs  and  successors,  shall  have  first 
execution  against  any  defendant  or  defendants  of  and 
for  his  said  debts,  before  any  other  person  or  persons, 
so  always  that  the  king's  suit  be  taken  and  commenced, 
or  process  awarded  for  the  said  debt  at  the  king's  suit, 
before  judgment  given  for  the  said  other  person  or 
persons." 

As 
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isse. 


As  I  have  already  intimated,  if  that  statute  were  read 
without  regard  to  the  state  of  the  law  as  it  existed  at 
that  time^  it  certainly  would  furnish  an  argument 
against  the  right  of  the  crown;  but  that  act  of  par« 
liamenti  like  every  other,  is  to  be  construed  with  rq^ard 
to  the  state  of  the  law  as  it  previously  existed ;  and  so 
construing  that  statute,  it  will  be  found  not  to  apply  to 
a  case  like  the  present 

By  the  common  law  the  king  had  a  right  of  pre- 
venting any  subject  from  suing  any  of  his  debtors; 
it  was  the  practice,  and  it  was  a  right  which  was  some- 
times exercised,  of  granting  to  those  who  were  his 
debtors  a  protection,  which  prevented  any  of  his  sub- 
jects from  bringing  any  suit  against  them.  Thus  the 
law  stood,  until  an  act  of  parliament  passed,  which  I 
shall  draw  your  Lordships  attention  to,  namely,  the 
statute  of  the  25  Ed.  3.  c.  19.  That  statute  shews 
what  the  law  was  before  it  was  passed,  and  introduces 
an  alteration  in  favour  of  the  suitor ;  and  it  is  in  these 
terms:  **  Forasmuch  as  our  lord  the  king  hath  made 
before  this  time  protections  to  divers  people  which  were 
bounden  to  him  in  some  manner  of  debt,  that  they 
should  not  be  impleaded  of  the  debts  which  they  owed 
to  other  till  they  had  made  satisfaction  to  our  lord  the 
king  of  that  which  to  him  was  due  by  them,  by  reason 
of  his  prerogative ;  and  so  during  such  protections  no 
man  hath  dared  to  implead  such  debtors ;"  —  your  Lord* 
ships  will  observe  that  the  preamble  recites  the  law  to 
be  as  1  have  stated  it,  namely,  that  the  king  by  his  pro- 
tection was  in  the  practice  and  had  a  right  to  prevent 
any  person  from  commencing  any  suit  against  his  debtor  ^ 
—  then  it  goes  on  to  enact,  ^^  It  is  accorded  and  assented, 
that,  notwithstanding  such  protections,  the  parties  which 
have  actions  against  their  debtors  shall  be  answered  in 
the  king's  court  by  the  debtors;  and  if  judgment  be 
thereupon  given  for  the  plaintiff  or  demandant,  the 

execution 
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execution  of  tbe  same  judgment  shall  be  put  in  sus-  1832. 
pense  till  satisfaction  be  made  to  the  king  of  bis  debt* 
And  if  the  creditors  will  undertake  for  the  king's  debt, 
tbey  shall  be  thereunto  received,  and  moreover  shall 
have  execution  against  their  debtors  of  the  debt  due  to 
them,  and  also  shall  recover  against  them  as  much 
as  they  shall  pay  to  the  king  for  them."  This  statute, 
tberefere,  so  far  altered  the  law  as  that  it  enables  the 
subject  to  bring  an  action  against  his  debtor,  although 
he  be  a  debtor  to  the  crown;  which  before  he  could 'not 
do:  but  nevertheless  it  prevents  him  from  taking  out 
execution  unless  he  first  satisfies  the  debt  of  the  crown. 

This  was  the  state  of  the  law  before  the  passing  of 
the  statute  to  which  I  have  referred ;  namely,  the  statute 
of  SS  Hen.  8.     The  subject  might  commence  an  action, 
and  might  have  proceeded  even  to  judgment,  but  could 
liave  no  execution  without  satisfying  the  king's  debt 
All,  therefore,  that  the  statute  of  Hen.  8.  does,  is  to 
allow  a  party  to  have  execution  without  satisfying  that 
debt ;  it  authorises  him  to  take  out  his  writ,  but  does 
not  apply  to  a  case  in  which  there  are  conflicting  exe- 
cutions, which  is  the  case  in  question*     If  it  should  be 
taken  literally  that  the  king  should  not  have  execution 
unless  his  suit  were  commenced  before  a  judgment  given 
fi>r  the  subject,  the  consequence  would  be,  that  the  sub- 
ject might  obtain  judgment  against  the  king's  debtor, 
and   forbear  taking  out  execution   for  a  considerable 
length  of  time,  and  during  all  that  time  prevent  the 
crown  from  recovering  its  debt  by  taking  out  execution : 
that  would  be  open  to  collusion  on  the  part  of  the 
sobject,  and  operate  to  the  great  prejudice  of  the  king's 
revenue  and  his  rights. 

I  am  therefore  of  opinion  that  the  true  eflect  of  this 
statute  is  to  allow  the  subject  to  obtain  judgment,  and 
even  to  sue  out  execution,  without  first  making  satis- 
faction to  the  king;  but,  nevertheless,  to  leave  the  law  in 

*    all 
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1832.  all  other  respects  as  it  stood  before ;  namely,  if  the  king's 
execution  comes  while  the  goods  remain  the  property  of 
the  debtor,  —  and,  as  I  have  already  stated,  my  opinion 
is,  that  they  do  remain  the  property  of  the  debtor,  al- 
though they  be  taken  possession  of  by  the  sheriff, — the 
king's  execution  shall  prevail.  The  contrary  of  that  has 
been  decided  in  the  two  cases  of  Uppom  v*  Sumner  and 
Borke  v.  DayreU;  but  there  are  two  or  three  decisions  of 
the  Court  of  Exchequer  in  accordance  with  my  view  of 
the  subject.  I  do  not  know  that  it  is  necessary  to  trouble 
your  Lordships  with  referring  to  those  cases ;  they  were 
very  much  considered  in  the  Court  of  Exchequer ;  and 
the  decision  in  one  of  them  afterwards  became  the  subject 
of  enquiry  in  the  Court  of  King's  Bench.  The  case  is 
reported  by  the  name  of  Thurston  v.  Milk :  the  point  of 
law,  which  is  the  question  in  the  present  case,  was  twice 
argued  before  that  Court,  and  a  third  time  upon  a  ques- 
tion, preliminary  to  the  question  argued  on  the  two 
first  occasions,  and  which  was  really  the  question  in  the 
cause.  Upon  that  preliminary  question,  which  regarded 
only  the  form  of  the  action,  the  Court  of  King's  Bench 
decided  against  the  Plaintiff.  The  main  question  was 
there  left  untouched ;  but  I  think  it  may  be  collected, 
though  not  very  clearly,  that  the  opinion  at  least  of 
some  of  the  Judges  who  sat  in  the  Court  at  that  time, — 
Lord  Ellenborough  being  at  the  head  of  them,  and  Mr. 
Justice  Le  Blanc  being  one  of  them,  —  was  in  favour  of 
the  crown.  I  cannot  assert  positively  that  it  was  so ;  but, 
in  reading  the  report  of  the  case,  and  from  my  own  re- 
collection of  the  questions  introduced  into  the  argument 
of  it,  I  am  strongly  inclined  to  think  that  it  was  so,  and 
I  formed  that  opinion  at  the  time. 

The  ground  upon  which  those  two  decisions  of  Up' 
pom  V.  Sumner  and  Bxn-Jce  v.  Dayrell  have  proceeded 
as  to  the  divesting  of  the  property  out  of  the  debtor  and 
vesting  it  in  another,  failing,  in  my  opinion,  and  the 

argument 
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argument  also  that  was  founded  upon  the  construction        I8S2. 

of  the  statute  o?  Hen.  8.,  failing,  on  a  due  consideration        ^  - 

of  that  statute  with  regard  to  the  law  as  it  existed  before,  v. 

my  opinion  is,  that  the  crown  has  a  right  of  priority  in      Grover. 

this  case  before  the  subject ;  and,  consequently,  that  the 

judgment  of  the  Court  of  Exchequer  must  be  affirmed. 

I  should  further  say,  that,  according  to  the  practice  at 
the  time,  although  the  law  has  since  been  altered,  the 
judgment  of  the  Court  of  Exchequer  in  this  case  was 
removed  by  a  writ  of  error,  and  argued  before  the  Chief 
Justices  of  the  King's  Bench  and  of  the  Common  Pleas, 
of  whom  I  was  one,  and  my  Lord  Wynford  the  other : 
we  did  not  come  to  the  same  conclusion  upon  that  oc- 
casion, and,  therefore,  we  affirmed  the  judgment,  under- 
standing and  meaning  that  the  question,  which  was  one 
of  great  importance,  should  be  brought  to  this  house :  I 
have  since  conferred  with  my  Lord  Wynford  upon  the 
subject,  and  I  have  learned  from  him  that  he  is  now 
perfectly  satisfied  with  the  opinion  which  I  have  ven- 
tured to  give  to  your  Lordships,  and  by  which  I  affirm 
the  judgment  of  the  Court  of  Exchequer. 

Lord  Brougham  C,  after  reviewing  the  cases,  said, 
I  certainly  entertain  a  strong  opinion,  that  the  judg- 
ment of  the  Court  of  Exchequer  in  this  case  is  right,  and 
ought,  by  your  Lordships,  to  be  affirmed.  I  entirely  go 
along  with  the  opinions  pronounced  by  the  majority  of 
the  learned  Judges  in  answer  to  the  questions  put  to 
them.  It  is  of  much  more  importance  that  this  question 
should  be  settled,  than  it  is  in  which  way  it  shall  be 
settled. 

Judgment  affirmed. 
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MEMORANDUM. 

John  Williams  and  C  C.  Pepys^  Esqaires,  having  re- 
signed their  respective  offices  of  Attorney  and  Solicitor- 
General  to  the  Queen,  were  succeeded  in  the  same  by 
Mr.  Seijeant  Taddy  and  Mr.  Seijeant  Merewether. 


END   OF  TRINITY  TERM. 


CASES 


ARGUED  AND  DETERMINED  18S2. 


IN  THI 


Ck)iirt  of  COMMON  PLEAS, 


AND 


OTHER    COURTS, 


IN 


Michaelmas  Term^ 

In  the  Third  Year  of  the  Reign  of  William  IV, 


Shaw  v.  Arden  and  Another,  Two,  &c.  iVow.  3. 

'T'O  an  acdon  for  the  recovery  of  19/.  85.  lld^  the  in contidering 

Defendants,  attomies,  pleaded  a  set-oiFof  2R  185, 6d.  *"  tttorney't 

for  business  done  for  the  plaintiff  in  the  palace  court,  ^  discard 

and  paid  3/.  10^.  into  court  an  item  for 

At  the  trial   before  Tindal  C.  J.,  the  Plaintiff  con-  ^  tD^h 

vtelest,  thoueji 

tended  that  the  business,  in  respect  of  which  the  De-  upon  an  item 

fendants  claimed  a  set-off,  ought  never  to  have  been  for  work 

done ;  and  that  the  Defendants,  therefore,  were  not  en-  Srm  respect 

titled  to  make  any  charge.  of  which 

That  transaction  was  as  follows  :  —  The  Plaintiff  had  ^^  ^.  ^^^ 

any  negu- 

employed  the  Defendants,  as  his  attomies,  to  sue  one  gence,  the 

dieat't  remedy 
it  only  by  «  cTOM-action 

Vol.  IX.  U  Cocper 
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Shaw 
Arden. 


Cooper  and  his  son,  in  the  palace  court,  upon  a  joint  and 
several  promissory  note.  The  Defendants  commenced 
two  actions. 

When  the  causes  were  on  the  eve  of  judgment,  Cooper^ 
the  father,  came  to  the  Plaintiff  and  offered  teriifis  of  com- 
promise ;  upon  which  it  was  agreed  that  a  deposit  should 
be  made  of  two  carts  as  a  security,  and  that  4/.  IO5.  should 
be  paid  towards  the  debt  and  costs  up  to  that  time.  Not- 
withstanding which,  the  Plaintiff  addressed  the  following 
letter  to  his  attornies,  the  Defendants :  —  **  Cooper  left 
with  me  4-/.  1  Qs.  on  Wednesday  evening,  and  was  to  have 
deposited  property  in  my  hands,  part  yesterday  and  part 
this  morning,  which  he  has  not  done ;  therefore,  I  now 
will  shew  them  no  more  indulgence." 

Upon  the  receipt  of  this  letter,  the  Defendants  signed 
judgment  and  issued  execution  against  the  Coopers^  who 
then  obtained  a  rule,  calling  on  the  Plaintiff  Sha'm  to 
shew  cause  why  the  judgment  should  not  be  set^aside  as 
having  been  signed  contrary  to  good  faith.  The  De- 
fendants, on  the  part  of  ShaWy  shewed  cause,  but  the 
rule  was  made  absolute  with  costs;  which  costs,  paid  by 
the  Defendants  to  Cooper^s  attorney,  together  with  the 
Plaintiff's  costs  of  opposing  the  rule,  and  the  charge  for 
signing  judgment,  constituted  the  Defendants'  set-off  in 
this  action. 

The  Chief  Justice   directed   the  ^ury  to  consider^ 
whether  the  judgments  had  been  signed  and  supported^ 
by  the  Defendants  in  the  exercise  of  a  proper  discretion, 
with  a  view  to  the  interest  of  their  client ;  or,  whether 
those  proceedings  were  unnecessary  and  improper. 

The  jury  having  found  a  verdict  for  the  Plaintiff  with 
16/.  damages. 


Adams  Serjt  now  moved  to  set  it  aside,  on  the  ground 
of  an  alleged  misdirection,  and  the  improper  admission  of 
evidence  touching  the  utility  of  the  proceedings  in  the 
palace  court 

The 
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The  claim  by  way  of  set-ofF  ought  to  have  been  dealt 
with  in  the  same  way  as  if  the  Defendants  had  brought 
an  action  to  recover  the  amount  of  their  bill.     To  such 
an  action,  allegations  of  negligence,  or  of  want  of  skill 
or  judgment,  would  be  no  answer,  but  musit  form  the 
subject-matter  of  a  cross  action ;  Templer  v.  M^Lach^ 
Ian*  (a)  The  Defendant  in  such  an  action  may,  perhaps, 
be  permitted  to  shew  that  the  whole  of  the  work  done 
was  useless ;  Hill  v.  FcalherstanJiaugh  {b) ;  but  he  can- 
not divide  the  bill,  admitting  some  of  the  items  and 
resisting  others,  on   the  ground  that  he  has  derived 
no  benefit  from  them.     Charges  must  often  be  made 
for  work  which  ultimately  turns  out  to  be  useless,  but 
which,   at  the  time,    the   attorney   may  have  entered 
on  in  the  exercise  of  a  sound  discretion,  or  honestly 
deeming  it  useful.     And  it  is  clear,   that  an  attorney 
is  liable  only  for  gross  negligence  or  gross  want  of 
skill,  and  not  for  a  mere  error  in  judgment :  it  would 
be  fatal  to  him  if  he  were  responsible  for  the  success 
of  every  step  in  a  cause.     Nor  is  it  necessary  for  the 
safety  of  the  client  that  he  should  be  let  into  such  a 
course  of  defence ;  for  the  officer  of  the  Court,  on  tax- 
ation of  the  bill,  will  strike  out  all  charges  for  work  im- 
properly undertaken.     Here,  after  the  Plaintiff's  letter, 
the  charge  for  signing  judgment,  at  least,  was  unexcep- 
tionable, whatever  may  be  thought  of  the  charge  for 
shewing  cause  against  the  rule  for  setting  judgment  aside: 
8o  that  the  whole  of  the  Defendants'  charges  cannot  be  re- 
jected as  improper,  and  therefore  the  whole  must  stand. 


Shaw 

v. 
Arden, 


TiNDAL  C.  J.     The  verdict  in  this  cause  having  been 

given  for  a  sum  under  20/.,  the  rules  of  the  Court  do  not 

permit  a  new  trial  unless  the  Judge  has  misdirected  the 

jury,  or  has  received  or  rejected  evidence  improperly. 

The  question,  therefore,  now  is,  whether  evidence  was 

improperly  admitted,  or  the  cause  was  improperly  left  to 


(a)  %  N.  R.  136. 


TT  2 


(^)   7  BingJb,  569. 


the 
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the  jury.  The  defence  to  the  action  was  a  set-off  to 
more  than  the  amount  of  the  Plaintiff's  demand.  The 
Plaintiff  denied  the  validity  of  the  claim  of  set-off,  and 
there  is  no  safer  way  of  determining  that  point  than  by 
considering  it  as  if  the  Defendants  were  suing  on  a  bill 
for  business  done* 

The  Defendants  were  retained  by  the  Plaintiff  to  sue 
the  Coopers^  father  and  son,  for  the  amount  of  a  pro- 
missory note.'  Two  actions  were  brought  in  the  palace 
court,  and  judgment  was  about  to  be  signed,  when  terms 
of  compromise  were  offered,  under  which  a  deposit  was 
to  be  made,  iEtnd  costs  paid  up  to  that  time,  by  the 
Cdopcrs.  The  Defendants,  however,  signed  judgment, 
as  Cooper  alleged,  against  good  faith ;  and  a  rule  to  set 
it  aside  on  that  ground  was  opposed  by  the  Defendants 
unsuccessfully.  The  claim  of  set"*dff  in  the  present 
action  was  made  up  of  the  charges  for  signmg  judgment; 
for  unsuccessfully  opposing  the  rule  to  set  it  aside ;  and 
for  the  costs  of  that  rule  paid  to  Cooper's  attorney. 
Would  the  Defendants  have  been  entitled  to  recover 
these  charges  in  an  action  on  their  bill  ? 

This  is  not  a  case  for  considering  whether  the  bill  be 
divisible  or  not,  for  the  whole  of  the  items  objected  to 
relate  to  one  transaction,  and  no  principle  of  law  i& 
more  clearly  established  than  this,  that  a  party  cannot, 
enforce  a  charge  for  doing  business  which  is  useless  to 
his  employer.      The  question   therefore  was,  whether 
this  work  was  necessary  for  the  Plaintiff,  or  was  entered 
on  from  the  Defendants  over-zeal,  and  a  view  of  making 
business  for  their  own  advantage.   That  it  was  useless  to 
the  Plaintifl^  appears  from  the  result.    The  result  alone^ 
would  not  indeed  be  conclusive  to  shew  it  was  improperly 
undertaken,  but  that  was  a  question  for  the  jury,  and  one 
on  which  the  evidence  was  conflicting.   Upon  these  ficts, 
therefore,  there  was  nothing  improper  in  leaving  it  to 
the  jury  to  consider,  whether,  in  signing  judgment,  the 
Defendants  acted  with  the  discretion  due  to  the  plain- 
tiff's 
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tiff's  interests,  or  whether  it  was  altogether  a  useless 
work.  That  was  the  direction  given  to  the  jury,  who 
by  their  verdict  disallowed  the  set-off.  Therefore,  even 
if  the  verdict  were  wrong,  the  case  falls  within  the  rule 
which  prohibits  a  new  trial  for  sums  under  20/. 

Gaselee  J.  The  jury  have  come  to  a  conclusion 
difierent  from  that  which  I  should  have  thought  correct ; 
but  the  jury  having  decided,  upon  a. proper  direction, 
the  case  falls  within  the  general  rule. 

BosANQUET  J.  I  abstain  from  entering  into  the  facts, 
because  a  rule  for  a  new  trial  cannot  be  granted,  unless 
the  jury  were  misdirected,  or  evidence  improperly  re- 
ceived or  rejected.  Here  the  case  was  properly  left  to 
the  jury,  and  even  admitting  one  of  the  charges  to  have 
been  justifiable,  the  jury  had  a  right  to  discriminate 
between  the  items,  and  reject  charges  for  work  useless 
to  the  Plaintiff. 
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Shaw 
Aroen. 


Alderson  J.  I  am  of  the  same  opinion.  The  first 
question  is,  whether  the  jury  are  authorized  to  dis- 
criminate between  the  items,  and  decide  which  con- 
stitute charges  for  useful  work,  and  which  for  useless. 
And  I  am  oF  opinion  they  are  so  authorized.  If,  indeed, 
an  entire  item  be  for  work,  partly  useful,  the  jury  would 
be  precluded  from  reducing  that  item,  in  an  action:  to 
recover  the  amount  of  the  bill,  and  the  client  must,  in 
such  a  case,  resort  to  a  cross  action  ;  but  entire  items 
for  useless  work  may  be  discarded  by  the  jury.  .That 
was  established  in  Hill  v.  Featherstonhaughy  which  is 
an  express  authority  for  dividing  an  attorney's  bill. 

The  next  question  is,  whether  this  case  was  properly 
left  to  the  jury  ?  I  have  no  doubt  that  it  was ;  and  if 
80^  we  cannot  enquire  into  the  propriety  of  the  verdict, 
the  amount  recovered  being  under  20/. 

Rule  refused* 
U  3 
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Nov.  7.  Williamson  and  Another  v.  Dawes. 


To  a  plea  of  'T'O  a  plea  of  coverture  the  Plaintiffs  replied,  that 
PuS'i^^''  Jrtwi^5  Daives,  the  husband  of  the  Defendant,  long 
plied,  that  before  the  making  of  the  several  promises  and  under- 
before  the  takings  in  the  declaration  mentioned,  and  continually 
action  accrued  afterwards,  until  the  suing  out  of  the  commission  of 
the  defend-  bankrupt  thereinafter  mentioned,  was  a  dealer  and  chap- 
ant  8  usband  j^^^  ^^^  sought  his  trade  of  living  by  buying  and  sell- 
became  bank*  ^  '  ®  f>  j  j  o 
nipt,  ab-  ing.     That  afterwards,  to  wit,  on  the  7tb  of  October 

•condedwjth-    1324.,  the  said  J.  Dawes  being  indebted  to  one  James 

to  his  com-  ^^^  ^^  ^^®  amount  of  100/.,  and  more,  committed  an 
mission,  and  act  of  bankruptcy  within  the  meaning  of  the  several 
continued  to  statutes  then  relating  to  bankrupts ;  and  thereupon,  to 
foreign  parts:  wit,  on,  &c.  at,  &c.  a  certain  commission  of  bankruptcy 
Held,  ilL  under  the  great  seal,  bearing  date  at  Westminster  the 

day  and  year  last  aforesaid,  was  duly  awarded  and 
issued  against  the  said  J.  Dawes  upon  the  petition  of 
the  said  J.  Poolj  a  creditor  then  and  at  the  time  of  the 
act  of  bankruptcy  of  the  said  J.  Dawes  to  the  amount  of 
100/.  and  more,  according  to  the  form  of  the  several 
statutes  then  in  force  concerning  bankrupts.  That  by 
virtue  of  the  said  commission,  and  by  force  of  the  said 
several  statutes,  the  said  J.  Dawes  was,  afterwards,  to 
wit,  on,  &c.  at,  &c.  in  due  form  of  law  fouud  and  de- 
clared bankrupt  by  the  major  part  of  the  commissioners 
named  in  the  said  commission,  within  the  true  intent 
and  meaning  of  the  said  several  statutes,  upon  an  act  of 
bankruptcy  committed  before  the  date  and  issuing  forth 
of  the  said  commission,  to  wit,  at,  &c.  That  after- 
wards, to  wit,  on,  &c.  at,  &c.  due  notice  was  given  to  the 
said  J.  Dawes,  and  was  also  given  and  published  in  the 

London 
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jLondon  Gazette^  that  such  commission   of  bankruptcy         1832. 
had  been  and  was  awarded  and  issued  forth  against  him    ^^^^V^ 
the  said  J.  Dawesy  and  that  he  had  been  declared  a  v. 

bankrupt  thereon,  and  was  required  to  surrender  him-       Dawes. 
self  to  the  major  part  of  the  commissioners,  in  and  by 
the  said  commission  named  and  authorized.     That  the 
several  meetings  were  duly  appointed  for  the  said  JT. 
Dawes^s  surrendering  himself  and  making  a  full  dis- 
closure and  discovery  of  his  estate  and  effects,    and 
finishing  his  examination  under  the  said  commission 
according  to  the  form  of  the  statutes  in  such  case  made 
and  provided,  and  then  in  force,  to  wit,  on  the  6th  and 
1 3th  days  of  November^  and  on  the  11th  of  December  in 
the  said  year  ISS^,  and  finally  on   the  29th  day  of 
January  1825,   until  which  last  day  the  time  for  the 
said  c7.  Dawes  surrendering  to  the  said  commission  had 
been  duly  enlarged,  and  notice  thereof  duly  published 
in  the  London  Gazette^  to  wit,  on  the  7th  of  December 
1824  aforesaid.     But  that  the  said  J.  Dawes  after  the 
issuing  of  the  said  commission,  to  wit,  on  the  8th  of 
October  1824>,  absconded  and  departed  from  and  out 
of  this  kingdom,  and  went  and  resided  in  parts  beyond 
the  seas,  to  wit,  in  the  kingdom  of  France ;  and  that 
be  the  said  J,  Dawes  never  surrendered  himself  to  the 
major  part  of  the  said  commissioners  in  and  by  the  said 
commission  named  and  authorized,  nor  suffered  himself 
Co  be  examined  by  them  touching  the  disclosure  and 
discovery  of  his  estate  and  effects,  although  warned  by 
proclamation  to  surrender  himself  according  to  the  form 
^f  the  statute  in  such  case  made  and  provided,  and  then 
in  force  concerning  bankrupts.    Which  said  commission 
Diras  still  in  full  force,  to  wit,  at,  &c.    And  the  Plaintiffs 
further  said,  that  J.  Dawes  had  always  from  the  time  of 
his  so  absconding  and  departing  from  and  out  of  this 
kingdom  as  aforesaid,  hitherto  lived  in  exile  in  parts 
beyond  the  seas  as  aforesaid,  and  that  during  all  the 

U  4>  time 
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V, 


1832.  time  aforesaid  the  Defendant  had  lived  in  this  kingdom 
separate  and  apart  from  the  said  J,  Dawesy  and  traded 
and  carried  on  business  as  a  single  woman  and  a  sole 
Dawes.  trader,  to  wit,  at,  &c.,  and  that  the  Plaintifis  did  not 
give  credit  to  the  said  J.  Dawes,  but  traded  and  dealt 
with  the  Defendant  as  a  feme  sole,  and  on  her  sole 
credit;  and  that  she  the  Defendant  made  the  said 
several  promises  and  undertakings  in  the  declaration 
mentioned  as  such  Jeme  sole  as  aforesaid :  and  that,  they 
the  Plaintifis  were  ready  to  verify,  &c. 
Demurrer  and  joinder. 

Bompas  Serjt.  appeared  for  the  Defendant,  but  the 
Court  called  on 

Taddy  Seijt.  to  support  the  replication.  Where  the 
husband  is  abroad  with  no  probable  expectation  of  re- 
turn, the  wife,  with  a  view  to  her  necessary  support, 
must  be  considered  in  the  situation  of  a  feme  sole.  Thb 
was  the  principle  laid  down  in  De  Gaillon  v.  UAigl€{a\ 
SpatTcno  V.  CamUhers  (i),  and  Waljbrd  v.  Duchess  De 
Pienne  (c),  and  recently  confirmed  in  Ex  parte  Franks  (rf), 
where  the  wife  of  a  felon,  sentented  to  transportation 
for  seven  years  only,  was  held  competent  to  cany 
on  trade  as  Vifeme  sole,  although  her  husband  still  re- 
mained in  the  hulks.  In  Belknaph  case(e)  the  wife 
was  held  entitled  to  sue,  although  her  husband  was  only 
banished  till  he  should  obtain  the  king's  favour;  Year 
Book,  \  H.4i.  \a.i  and  Margery  Weyland^s  case  (g)  b 
to  the  same  efiect.  Marshall  v.  Button  (h)  only  decides 
that  the  receipt  of  a  separate  maintenance  does  not  ex- 

{a)  iB.iffP.  357.  W  Co.  Lit.  133.  a.     i  A  GT 

(b)  Cited  in  I  r.  jR.  7. '  a  3/.      P.  357.  note. 

"97-  {g)  Co.  Lit.  133.  a. 

(0  a  Esp.  554.  (^)  8  T.  R.  545. 

^d)  y  Bingh.ySz. 

pose 


IN  THE  Third  Year  of  WILLIAM  IV.  295 

pose  a  wife  to  the  liabilities  of  a  feme  sole.    [^Alderson  J.        18S2. 

The  replication  here  does  not  contain  any  averment     *      ^  ■ 

'^  *  .  ^  "Williamson 

that  the  Defendant's  promise  was  made  while  the  hus-  v. 

band  was  abroad.]    That  is  involved  in  the  allegation       Dawes. 
that   her   husband    became   bankrupt    and    absconded 
before  the  promises,  and  the  want  of  a  more  precise 
averment  can  only  be  objected  to  on  special  demurrer. 

TiKDAL  C.  J.  The  replication  is  bad  in  substance, 
for  it  contains  no  express  averment  that  the  Defendant's 
promise  was  made  during  the  absence  of  her  husband, 
nor  any  equivalent  allegation ;  so  that  the  question 
meant  to  be  raised  cannot  be  determined  on  this  record. 
A  mere  slip  of  the  pleader,  however,  we  should  allow  to 
be  amended,  if  the  ground-work  of  the  Plaintiff's  argu- 
ment were  not  entirely  wanting.  The  principle  estab- 
lished by  the  case  of  Marshall  v.  Rutton  is,  that  nothing 
bat  the  civil  death  of  the  husband,  or  something  tanta- 
mount, will  subject  a  wife  to  the  liabilities  of  a  feme 
sde  f  and  looking  at  the  facts  of  this  case  which  cannot 
be  altered,  the  replication  does  not  state  such  an  involun- 
tary absence  of  the  husband,  as,  within  the  principle 
t)r  former  decisions,  can  communicate  to  the  wife  the 
privileges,  or  affect  her  with  the  liabilities,  of  2ifeme  sole. 
It  alleges  no  more  than  a  temporary  absconding. 

Gaselee  J.  I  am  of  the  same  opinion.  In  the  cases 
in  which  the  wife  has  been  held  liable  during  her  hus- 
band's absence  abroad,  the  husband  has  either  been  a 
foreigner,  or  in  a  situation  which  precluded  return.  No 
such  absence  appears  in  the  present  case ;  and  if  this 
replication  were  held  sufficient,  the  wife  would  be  liable 
whenever  a  husband  absconds. 

BosANQUET  J.     I  am  of  the  same  opinion.     In  the 
case  of  transportation,  it  is  the  duty  of  the  party  to  stay 

abroad ; 
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1832.        abroad;  here,  it  was  his  duty  to  return.     Here,  too,  the 
WiLUAMaoK  ^^^^^^  ^  ^^  Englishman,     In  De  Gaillon  v.  FMgU^ 
V.  and  Walford  v.  Duchess  de  Pienne,  the  husband  was  a 

Dawv,  foreigner,  which  makes  an  essential  difierence  in  the 
case.  If  this  absence  were  sufficient,  a  wife  must  be  con- 
sidered ajeme  sole  whenever  a  husband  absconds. 

AxDERSON  J.  Lord  Coke  explains  what  is  meant  by 
calling  abjuration  a  divorce  between  husband  and  wife: 
^'  Sed  opus  est  interprete ;  for  by  law  no  subject  can  be 
exiled  or  banished  his  country,  whereby  he  shall  perdere 
pairiam,  but  by  authority  of  parliament,  or  in  case  of 
abjuration ;  and  that  must  be  upon  an  ordinary  pro- 
ceeding of  law,  as  it  was. in  this  case  of  fVeylandJ**  He 
had  before  said,  *^  An  abjuration,  that  is,  a  deportation 
for  ever  into  a  foreign  land,  like  profession  (whereof 
our  author  speaketh  here),  is  a  civil  death ;  and  that 
is  the  reason  that  a  wife  may  bring  an  action,  or 
may  be  impleaded  during  the  natural  life  of  her  hus- 
band. And  so  it  is  if  by  act  of  parliament  the  hus- 
band be  attainted  of  treason  or  felony,  and  during  his 
life  is  banished  for  ever,  as  Belknap^  &c.  was ;  this  is  a 
civil  death,  and  the  wife  may  sue  as  ajeme  sole.**  Here, 
there  is  no  more  than  a  charge  of  felony. 

Judgment  for  Defendant. 
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Gibson  and  Another  v.  Lupton  and  Wood.         ^»v.  13. 


ASSUMPSIT  hv  the  price  of  corn  sold  and  delivered  Two  persons, 

by  the  PlainUffs  to  the  Defendants.     Plea,  general  "^  P^rtn*"^. 
^  ^      '  .  .        ^"^o  concur  m 

issue.     At   the   trial    before  Alderson  J.    York   Spring  giving  an 

assizes  1832,  a  verdict  was  taken  for  the  Plainti£&  for  wderforone 

undivided 
623/.  75.  5d.,  subject  to  the  opinion  of  the  Court  on  the  parcel  of 

following  case :  —  goods,  ore  not 

The  Plaintiffi  were  partners,  trading  at  Hamburgh  '^^y^  ^^  ^^ 

under  the  firm  of  Messrs.  John  Fisher  and  Co.     The  seller,  if  upon 

Defendant  Ijipton  was  an  oil  merchant  at  Leeds^  and  ^®  whole  <rf 

.  ...  .     ./*•     the  transaction 

bad  bad  previous  dealings  in  corn  with  the  Plaintins.  the  intention 

The  Defendant  Wood  was  a  corn  miller  at  Headingley,  of  the  parties 
near  Leeds,  and  before  the  transaction  of  the  1st  De^  have*bcenthat 
member  1830,  hereinafter  mentioned,  and  out  of  which  the  buyers 

this  action  arose,  had  not  bad  any  dealings  with  the  *^ould  be 

^    ^  if  o  severally  re- 

Plaintiffs,  sponsible  for 

The  Defendants  were  never  in  partnership  as  general  the  amount  of 
partners.     On  the  \st  December  1830,  the  Defendants  interests  in  the 
gave  an  order  to  Slater,  the  Plaintiffs'  agent,  which  was  goods, 
reduced  into  writing  by  the  Defendant  Ltipton  in  the 
following  terms :  — "  Ordered  of  the  house   of  John 
Fisher  and  Co.,  Hanbro\  a  small  loading  of  wheat,  say 
750  or  800  quarters  of  the  best  red  wheat,  selected  from 
the  most  favoured  districts,  where  it  can  be  procured 
the  most  free  from  sprouts,  the  heaviest  in  weight,  and 
the  best  in  colour.     As  to  the  price,  it  is  left  to  their 
discretion,  minding  to  pay  proper  attention  to  our  in- 
terests, both  in  that  as  well  as  time  of  purchase ;  and  to 
efifect  said  purchase  immediately,  if  it  is  imagined  be- 
twixt the  present  time  and  Christmas  to  be  done  the 

best 
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]  832.        best     Payment  for  the  same  to  be  drawn  upon  each  of 

'  us  in  the  usual  manner;  supposing  that  this  is  for  one 

^^  third  part  thereof  to  be  drawn  on  the  purchase,  and  the 

LupTON.      other  two  thirds  at  the  time  of  shipment  and  handing 

bill  of  lading." 

S/a/e7'  transmitted  a  copy  of  this  order  to  the  Plain- 

tifls,  and  in  a  letter  from  him  accompanying  it,  was  the 

following  remark,  ^'  Mr.  Wood  lives  at  Headingley,  near 

Leeds,  a  very  good  man,  and  imported  last  season  from 

Tiedeman.** 

The  PlainUfis,  in  pursuance  of  the  order,  purchased 

a  quantity  of  red  wheat  in  granary  at  Konigsberg,  which 

was  to  be  shipped  free  on  board  at  PiUau  in  the  spring; 

and  on  the  11th  of  January  1831  wrote  a  letter  of  that 

date  addressed  to  ^^  Jonathan  Liipton,  Leeds,  and  Thomas 

Wood,  Headingley,  near  Leeds,*'  in  which,  among  other 

things,  they  stated,  ^^  we  have  made  a  purchase  for  your 

joint  account,  of  756  quarters  fine  red  wheat" — "  For 

the  first  one  third  of  the  price,  amounting  to  756/.,  we 

have  this  day  drawn  at  three,  months  payable  in  London, 

378/.  Mr.  J.  Lupton,  "I  „ 

own  order. 


378/.  Mr.  r.  Wood, 


D 


756/. 
*'  And  we  hereby  bind  ourselves  to  you  for  the  regular 
delivery  of  this  wheat."  — "  On  the  25th  of  February 
we  Will  value  on  each  of  you  in  like  manner  at  three 
months  date,  for  378/." 

The  Plaintififs  drew  two  bills,  dated  the  1 1th  of  Ja- 
nuary, in  conformity  with  this  advice. 

February  17.  1831,  Lupton  wrote  as  follows  to  the 
Plaintiffs: — "  Neighbour  Slater  has  informed  myself  and 
2\  Wood  of  what  you  have  done  for  us  regarding  the 
wheat"  —  "I  feel  disposed  to  give  you  directions  to 
make  sales  again  of  that  wheat,  if  you  can  realize  for  us 

a  price 
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a  price  of  67*-  or  705.  per  quarter.  I  have  not  alto- 
gether the  authority  of  my  Co.  in  the  business,  but  I 
think  he  will  approve  of  this  measure.'' 

February  25.  1831,  the  Plaintiffs  wrote  an  answer,  ad- 
dressed, as  their  letter  of  the  1 1th  of  January,  to  Jona" 
than  Luptofij  Leeds,  and  Thomas  Wood,  Headingley,  near 
Leeds,  dissuading  a  resale  of  the  wheat,  and  adding, 
**  meantime,  agreeable  to  the  terms  of  the  contract,  we 
have  again  paid  one  third  amount  on  account  of  the 
purchase,  and  we  this  day  took  the  liberty  of  valuing 
for  Otir  reimbursement  at  three  months,   payable  in 


1832. 


London,  180/. 


our  order  on  Jonathan  Lupton, 


180/.  1 
195/.  J 

*  J-our  order  on  Thomas  Wood.     And  we  hereby 

•  J 


200/. 

175/, 

renew  our  guaranty  given  on  the  11th  ult.  that  we  hold 

you  both  harmless  for  the  advance  up  to  the  period  of 

lading  and  invoice." 

The  Plaintiffs  drew  bills  in  conformity  with  Xhis  ad- 
vice, and  apprised  Lupton  by  letter  of  April  26.  1831, 
that  they  had  despatched  the  wheat;  at  the  same  time 
they  forwarded  an  invoice,  and  drew  upon  him  one 
bill  of  exchange  of  the  same  date  as  the  letter,  for 
448/.  75.  5d.  at  three  months,  and  a  similar  bill  for 
448/.  75.  6d.  on  the  Defendant  Wood:  this  was  for  the 
remaining  one  third  of  the  price  of  the  wheat,  and  for 
charges.  The  letter  was  addressed  like  those  which  pre- 
ceded it,  to  Lupton,  at  Leeds,  and  Wood,  at  Headingley 
near  Leeds;  and  the  invoice  stated  the  wheat  to  be 
shipped  by  order  and  on  account  of  Lupton,  Leeds,  and 
Wood,  Headingley  near  Leeds,  The  wheat  was  duly 
shipped  from  PiUau  for  Goole;  the  bill  of  lading  was  for- 
warded from  Pillttu  to  the  Plaintiffs  at  Hamburg ;  and 
by  them  was  indorsed  and  forwarded  to  the  Defendants 
in  the  letter  of  the  26th  of  April,  and  on  coming  to  the 

possession 
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poflsession  of  the  Defendants,  was  indorsed  by  each  of 
them.  The  wheat  was  delivered  at  Goole,  the  port  of 
discharge,  and  the  freight  and  charges  were  paid  by 
Lapttm  partly  in  cash  and  partly  by  a  bill  drawn  by 
Wfiod.  It  was  afterwards  shipped  for  Leedsy  and  oq 
its  arrival  was  forthwith  equally  divided  between  the 
Defendants  before  it  was  warehoused.  The  bills  drawn 
on  the  11th  of  January  18S1  were  regularly  paid,  when 
due,  by  each  of  the  Defendants ;  but  on  the  delivery 
of  the  wheat  they  began  to  complain  of  the  qualiQTf 
and  on  the  Sd  of  May  18S1,  Lupton  sent  to  Slater^  the 
Plaintiffs'  agent,  a  sample,  with  a  note  complaining 
of  the  bad  quality  of  the  wheat  On  the  11th  of  Mm/^ 
the  Defendant  Lupton^  in  consequence  of  the  dispute 
respecting  the  quality  of  the  wheat,  wrote  a  letter  of 
complaint  to  the  Plaintifis,  in  which  he  styled  the  De- 
fendant Wood  ^^  the  half  owner."  And  afterwards  ad- 
dressed a  letter  to  Slater  on  the  same  subject,  in  which 
he  said,  *^  J.  L.  and  T.  W.  mean  to  pay  20&  per  pound, 
but  they  can  only  pay  after  being  fairly  dealt  with." 

Ultimately,  the  bills  dated  the  25th  of  Febrmnj 
1831  were  accepted  by  each  of  the  Defendmits,  but 
were  dishonoured  when  due,  in  consequence  of  the 
dispute  as  to  the  quality  of  the  wheat.  One  of  die 
Plaintiffi  was  then  at  Leedsy  and  a  negotiation  took  place 
as  to  the  renewal  of  these  bills  and  an  allowance  on  ac- 
count of  the  bad  quality  of  the  wheat;  and  renewed  biUs 
were  ultimately  accepted  in  lieu  of  the  dishonoured  bills 
of  February  25.  1831. 

The  two  dishonoured  bills  of  25th  Febmafy  1881, 
drawn  upon  Defendant  Lupton^  were  delivered  by  Slaier 
to  him,  in  lieu  of  his  renewed  acceptance ;  and  the  two 
bills  of  the  same  date,  drawn  upon  fVoodf  were  delivered 
to  him  in  like  manner,  upon  his  accepting  a  renewed 
bill  for  the  amount  of  them.     The  Defendant  lMptorf!& 

renewed 
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renewed  acceptance  was  regularly  paid  when  due;  but        18S2. 
the  Defendant  fVoo^s  was  dishonoured ;  and  he  became 
bankrupt  in  Julj/  1831. 

This  action  was  brought  to  recover  that  part  of  the 
price  which  remained  unpaid,  in  consequence  of  fVootTs 
acceptance  being  dishonoured.  A  deduction  of  200L 
Trom  the  price  was  agreed  to  on  the  trial  of  the  cause, 
on  condition  that  the  Defendant  Lupton  would  under* 
take  not  to  bring  any  action  against  the  Plaintiffs  for 
deficiency  of  quality ;  and  the  question  for  the  opinion 
of  the  Court  was,  whether,  at  the  commencement  of  the 
action,  the  Defendants  were  jointly  liable  for  so  much 
of  the  price  of  the  corn  as  then  remained  unpaid. 

TadA/j  Serjt  for  the  Plaintiffs.  The  Defendants, 
although  not  general  partners,  having  concurred  in 
^ving  an  order  for  an  undivided  parcel  of  wheat,  are 
jointly  liable  to  the  Plaintiffs.  JVaugh  v.  Carver,  (a) 
Whatever  might  have  been  the  arrangement  between 
diemselves,  their  contract,  as  it  respects  the  Plaintiffs, 
is  a  joint  contract,  rendering  each  Defendant  responsible 
for  the  whole.  The  order  is  given  by  both ;  they  speak 
in  it  of  "  oMr  interests;"  the  Plaintiffi  in  answer,  say, 
'*  we  have  made  a  purchase  on  your  joint  account ;  and 
bind  ourselves  to  you  for  the  regular  delivery."  Lupton^ 
in  his  letter  o( Febmary  17th,  1831,  styles  Wood\\i&  Co.: 
the  Plainti£&,  in  their  letter  of  February  25.,  guarantee 
boih  up  to  the  time  of  lading,  and  forward  only  one 
invoice  and  one  bill  of  lading.  If  the  Plaintiffs  had 
failed  to  observe  their  guaranty,  the  Defendants  must 
have  joined  in  an  action  for  damages :  for  the  mere  fact 
of  payment  by  separate  bills  will  not  render  a  contract 
several,  which  was  in.  its  inception  joint.     Thus,  in 

{a)  %  H.  Bl.  %ZS' 

Anderson 
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Anderson  v.  Martindale  (a),  it  was  held,  that  a  covenant 
to  and  With  A.^  his  executors,  administrators,  and  assigns, 
and  to  and  with  B.^  and  her  assigns,  to  pay  an  annui^ 
to  A,j  his  executors,  &c.,  during  B.^s  life,  was  a  joint 
covenant  to  A.  and  J3.,  in  which  they  had  a  joint  l^al 
interest,  although  the  benefit  were  for  ^  only;  and, 
that  therefore  on  the  death  of  A.^  the  right  of  action 
survived  to  B,^  and  A.*%  administrators  could  not  sae  on 
the  covenant :  and  in  Hesketh  v.  Blanchard  (6),  where 
A.,  having  neither  money  nor  credit,  offered  to  B.j  that 
if  he  would  order  with  him  certain  goods  to  be  shipped 
upon  an  adventure,  if  any  profit  should  arise  from 
them,  B.  should  have  half  for  his  trouble,  it  was  held^ . 
that  such  a  contract  constituted  a  partnership,  quoad 
third  persons,  though  as  between  A.  and  B.  it  was  only 
an  agreement  to  pay  for  trouble  and  credit. 


.  Wilde  Seijt,  for  the  Defendants,  contended,  that 
taking  the  whole  of  this  transaction  into  consideratioD» 
it  was  manifestly  the  intention  of  the  parties  on  both 
sides,  that  the  contract  by  Lupton  and  Wood  should  be 
several.  By  the  terms  of  the  order,  the  bills  in  payment 
were  to  be  drawn  on  each  of  the  Defendants ;  the  Plain- 
tiffs' letters,  the  invoice,  and  bill  of  lading,  were  ad- 
dressed to  the  Defendants  at  their  several  residences, 
Leeds  and  Headingley ;  the  bill  of  lading  was  indorsed 
by  each  separately ;  and  separate  bills  of  exchange  were 
drawn  upon  and  accepted  by  them.  These  circum- 
stances, taken  together,  far  outweighed  a  few  loose 
expressions  which  seemed  to  point  to  a  joint  interest ; 
and  the  effect  of  the  contract  must  depend  upon  the 
intention  of  the  parties,  as  it  was  to  be  collected  from 
the  whole  of  their  conduct  and  writings. 


(a)  I  EtisU  497* 


[b)  4  £astf  144. 


Toddy 
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Taddy  having  been  heard  m  reply,  the  Court  took 
time  to  look  into  the  correspondence,  and  judgment  was 
now  delivered  by 

TiNDAL  C.  J.  There  is  no  question  in  this  case  as 
to  9ny  partnership,  int^r  se^  between  the  Defendants ; 
for  the  case  states  expressly  that  there  was  no  general 
partnership  between  them :  and  the  further  statement, 
that  each  was  to  pay  for  his  own  moiety  of  this  par- 
ticalar  cargo ;  that  the  freight  and  charges  were  paid  by 
the  money  of  each ;  and  that  the  cargo  was,  upon  its 
arrival  at  Leeds^  equally  divided  between  them  before  it 
was  warehoused ;  sufficiently  shew  there  could  be  no 
such  joint  interest,  in  profit  and  loss,  in  this  particular 
transaction,  as  is  essential  to  constitute  a  partnership. 
But  the  question  is,  whether  the  wheat  was  sold  to  the 
Defendants  upon  a  joint  contract ;  that  is,  whether, 
upon  the  correspondence,  and  other  facts  set  out  in  the 
case,  the  Defendants  gave  the  Plaintifis  reason  to  under- 
stand and  believe  that  they  had  the  joint  security  of 
both  Defendants  for  the  whole  cargo ;  or  whether  the 
fair  inference  to  be  drawn  by  any  reasonable  men, — and 
if  so,  the  Plaintiffs  must  be  taken  to  have  drawn  such 
inference  themselves,  *— was  not,  that  each  of  the  Defend- 
ants contracted  separately  for  his  moiety  of  the  joint  cargo. 
And  upon  looking  at  the  whole  of  the  correspondence, 
and  other  circumstances  of  the  case,  the  latter  appears 
to  as  to  be  the  proper  conclusion.  That  there  are  some 
expressions  in  the  letters,  which,  if  taken  separately, 
raise  an  ambiguity,  must  be  admitted ;  unless  such  had 
occurred,  no  dispute  or  question  could  have  arisen  ;  but 
we  think  the  preponderance  very  great  in  favour  of  the 
construction,  that  the  contract  of  sale  was  separate,  and 
not  joint.  The  Plaintiffs  rely  on  the  original  order 
being  signed  by  both  the  Defendants;  and  that  the 
Defendants  are  informed,  in  reply,  that  a  purchase  has 
Vol.  IX.  X  begj 


18S2. 
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1832.       been  made  on  their  joint  slccouuU     This  is  the  strongest 
expression  in  favour  of  the  Plaintiffs'  construction.    But, 
on  the  other  hand,  the  original  order  itself  states  that 
LuFTON.      «  payment  for  the  same  is  to  be  drawn  upon  eack  of  the 
Defendants,"  which  imports  more  clearly  a  separation 
of  interest  and  of  liability :  and  the  further  fact,  that 
the  Plaintiffs,  on  each  occasion,  draw  a  bill  for  one 
moiety  of  the  price  on  one,  and  for  the  other  moiety  on 
the  other  Defendant,  —  a  circumstance  by  no  means 
usual  in  a  joint  contract,  ->-  leads  to  the  same  conclusioD. 
Why  should  the  Plaintiffs'  agent,  on  transmitting  the 
order,  give  information  of  the  solvency  of  the  Defendant 
Wood,  who  was  before  a  stranger  to  them,  if  the  De- 
fendant Litpton,  who  had  dealt  with  them  before,  was 
liable  to  the  whole  of  the  demand  ?     The  very  form  of 
the  address  pf  each  letter  to  each  Defendant,  with  his 
separate  place  of  abode,  the  form  of  the  invoice,  and 
the  indorsement  of  the  bill  of  lading  by  each  Defendant 
separately,  agree  with  the  supposition  that  the  contract 
was  several,  not  joint     The  proposal  to  the  Plaintifls 
by  the  Defendant  Lupton,  in  his  letter  of  the  17th  Je- 
bruary,  that  the  Plaintiffs  should  re-sell,  in  which  he 
states  that  he  has  not  altogether  the  authority  of  Wood^ 
whom  in  that  letter  he  calls  his  ^^  Co.,"  but  in  the  letter 
of  the  11th  May,  calls  "  the  half  owner,"  all  point  to 
separate  interests  in  the  distinct  moieties.     In  the  Plain- 
tiffs' letter  of  the  20th  February  to  both  the  Defendants, 
the  expression  occurs,    "  we   hold  you  both   perfectly 
harmless  for  the  advances,  up  to  the  period  of  the  bill 
of  lading;"  an  expression  more  compatible  with  the 
supposition  that  the  Plaintiffs  were  treating  with  the 
Defendants  separately,  than  as  jointly  liable.     It  is  from 
these,  and  some  other  expressions  of  a  similar  nature^ 
that  we  infer  the  Defendants  purchased  each  of  them  8^ 
moiety  of  the  cargo  by  the  order,  and  that  the  Plaintiffs 
must  have  known  such  to  be  the  fact :  and  as  this  is  th^^ 

concli 
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conclusion  to  which  we  think  the  jury  ought  to  have        18S2. 
arrived  upon   this   statement  of  facts,    we   direct  the        _^ 
poUea  to  be  delivered  to  the  Defendants.  v. 

Judgment  for  Defendants.  Lupton. 


SWANSBOROUGH  V.  COVENTRY.  Nov.  xj. 

/^ASE,  for  a  nuisance  committed  by  obstructing  the  The  Plaintiff 
PlaintifPs  ancient  lights.     Plea,  not  guilty.  h^^f^* 

At  the  trial  before  Tindal  C.  J.,  London  sittings  after  ^nd  the  De- 
Easter  term,  it  appeared   that,   as  well  the  PlaintiflPs  fcndant  at  the 
dwelling-house,  as  also  the  scite  upon  which  the  De-  pufgh^iged  of 
fendant  had  since  erected  the  house  which  formed  the  A,  the  ad- 
subject  of  this  action,  and  which  scite  adjoined  imme-  Join">g|^^» 
•  .  upon  which  an 

diately  to  the  Plaintiff's  dwelling-house,  were,  in  the  erection  of  one 
year  1831,  the  property  of  the  Postmaster- General,  story  high  had 
forming  part  of  the  old  Post  Office ;  and  that  on  the  in™7coiivey- 
6th  May  of  that  year  both  were  put  up  to  auction  in  ance  to  Plain- 

two  lots,  amonsfst  several  others,  and  were  sold  at  the       '   "    ."*^ 

°  .     •        1       1  ^"^'  dcscnbed 

same  time;  the  former   lot  to  the  Plaintifi^  the  latter  as  bounded  by 

to    the    Defendant.       The   Plaintiff's   dwelling-house  huilding 
was  conveyed    to    him    by  deed  of    feoffment   of  the  Engine  to 
29tb  August  1831,  ^' with  all  the  lights,  easements,  rights.  Defendant: 
privileges,  and  appurtenances  to  the  same  belonging,  or       -^^*  ^    ^ 
in  any  way  appertaining;"  and  was  described  in  the  was  not  en- 
deed  as  "  bounded  on  the  east  by  a  piece  of  ground,  ^*^^^^  ^®  ^^^^ 
described  in  the  particulars  of  sale  as  a  piece  of  freehold  height  than 
building  ground,  constituting  Lot  11.  at  the  aforesaid  one  story,  if 
sale,  purchased  by  John  Ccrventry!'     It  appeared  further,  ^hsmicted^  * 
at  the  trial,  that  the  Plaintiff's  house  was  an  ancient  Plaintiff's 
liouse,  having  enjoyed  the  use  of  the  front  windows  of  1*8^*^* 
the  first  and  upper  stories  free  from  interruption ;  but 

X  2  that 
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that  there  had  been,  for  a  long  time,  erected  upon  the 
scite  of  the  Defendant's  lot,  a  building  of  one  story  high, 
belonging  to  the  Post  Office,  which  obstructed  the 
enjoyment  of  the  windows  upon  the  ground  floor  of  the 
Plaintiff's  house.  That  building  had  been  pulled  down, 
and  the  materials  removed,  about  a  year  before  the  sale 
took  place,  by  order  of  the  Postmaster-General ;  and 
upon  the  scite  of  that  building  the  Defendant  had 
erected  the  dwelling*house  which  was  now  complained 
of^  which  exceeded  the  height  of  the  former  buildings 
and  obstructed  as  well  the  lower  as  the  upper  windows 
of  the  Plaintiff's  house. 

A  verdict  having  been  obtained  for  the  Plaintiff  with 
7/.  205.,  damages,  subject  to  a  rule  for  increasing  them 
to  15/.,  or  for  entering  a  nonsuit,  as  the  Court  should 
think  fit) 


Jones  Seijt  obtained  a  rule  nisi  to  enter  a  nonsuit. 
He  contended,  that  the  Plaintiff,  having  purchased 
under  the  same  title  as  the  Defendant,  at  the  same  time, 
and  with  full  notice  that  the  land  purchased  by  the 
Defendant  was  to  be  appropriated  to  building,  must  be 
taken  to  have  purchased  subject  to  that  inconvenience, 
and,  therefore,  could  not  sustain  this  action. 


Wilde  Seijt  shewed  cause.  The  Defendant  cannot 
stand  in  a  better  situation  than  the  vendor  under  whom 
he  claims.  But  the  vendor,  having  granted  to  the 
Plaintiff  a  house,  with  all  lights,  rights,  easements,  and 
,  appurtenances,  could  not  afterwards  derogate  i/om  his 
own  grant  by  obstructing  the  Plaintiff's  lights  ;  and  if 
so,  neither  can  the  Defendant  In  Palmer  v.  Fletcher  (a), 
it  was  resolved,  that  where  a  man  builds  a  new  house  on 
part  of  his  lands^  and  after  sells  the  house  to  one,  and 

(a)  z  Ltv.  zaa. 
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the  lands  to  another,  he  cannot  obstruct  the  lights.  So 
in  Riviere  v.  Boxer  (c),  where  the  owner  of  a  house 
divided  it  into  two  tenements,  and  let  one  of  them ;  it 
was  held,  that  the  lessee  was  liable  to  an  action  on  the 
case,  for  obstructing  windows  existing  in  the  landlord's 
house  at  the  time  of  the  demise,  though  of  recent  con- 
struction, and  though  no  stipulation  was  made  against 
the  obstruction.  At  all  events,  the  Defendant  should 
have  confined  his  building  to  a  single  story,  the  height 
of  the  erection  which  had  formerly  existed.  No  argu« 
ment  can  be  raised  on  the  custom  of  London^  because 
the  Defendant  gave  no  evidence  of  the  custom,  which 
he  should  have  done  if  he  meant  to  rely  on  it.  Daif  v. 
Savage,  {b) 


1832. 


SWANS- 

BOROUGU 

V. 

Coventry. 


Janes.  The  building  by  the  Defendant  is  no  dero- 
gation from  the  grant  to  the  Plaintiff,  because,  by  the 
express  language  of  that  grant,  the  Plaintiff  took  his 
house  bounded  by  the  Defendant's  building  ground. 
He  took  it,  therefore,  subject  to  future  erections,  or  the 
words  building  ground  are  without  meaning.  And  the 
ground  being  clear  at  the  time  of  the  purchase,  the 
Defendant  had  no  means  of  knowing  the  height  of 
erections  formerly  standing.  He  took  the  land,  there- 
fore, as  any  other  building  ground,  applicable  to  any 
kind  of  erection. 

Cur.  adv.  vult. 


TiNDAL  C.  J.  In  this  action,  which  is  brought  for  a 
nuisance  alleged  to  have  been  committed  by  the  De- 
fendant, in  obstructing  the  ancient  lights  of  the  Plaintiff's 
messuage,  the  question  made  by  the  parties  is,  whether 
the  Defendant  is  justified  in  obstructing  all  or  any  of 
the  Plaintiff's  windows;  the  Defendant  insisting  upon 


[a)  I  Rj.  ^  Mo.  24. 


(b)  Hob.%S' 


X  3 


his 
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his  right  to  obstruct  aU^  the  Plaintiff  denying  such  right 
as  to  any.     It  appears,  that  as  well  the  Plaintiff's  dwell- 
ing-house, as  also  the  scite  upon  which  the  Defendaot 
has  since  erected  the  house  which  forms  the  subject  of 
this  action,  and  which  scite  joined  immediately  to  the 
Plaintiff's  dwelling-house,  were,  in  the  year  1831,  the 
property  of  the  Postmaster-General,  forming  part  of  the 
old  Post  Office ;  and  that  on  the  6th  May  of  that  year 
both  were  put  up  to  auction  in  two  lots  (amongst  several 
others),  and  were  sold  at  the  same  time;  the  former 
lot  to  the  Plaintiff,  the  latter  to  the  Defendant.     The 
Plaintiff's  dwelling-house  was  conveyed  to  him  by  deed 
of  feoffment  of  the  29th  At^ust,  1831,  with  <<  all  the 
lights,  easements,  rights,  privileges,  and  appurtenances 
to  the  same  belonging  or  in  any  wfse  appertaining,"  and 
was  described  in  the  deed,  as  ^'  bounded  on  the  east  by 
a  piece  of  ground  described  in  the  particulars  of  sale  as 
a  piece  of  freehold  building  ground  constituting  Lot  11. 
at  the  aforesaid  sale,  purchased  by  John  Ccroenhy*^     It 
appeared  further  at  the  trial,  that  the  Plaintiff's  house 
was  an  ancient  house,  having  enjoyed  the  use  of  the 
front  windows  of  the  first  and  upper  stories  free  from 
interruption ;  but  that  there  had  been  for  a  long  time 
erected  upon  the  scite  of  the  Defendant's  lot,  a  building 
of  one  story  high,  belonging  to  the  Post  OflSce,  which 
obstructed   the  enjoyment  of  the  windows   upon  the 
ground  floor  of  the  Plaintiff's  house.     This  building 
had  been  pulled  down,  and  the  materials  removed  about 
a  year  before  the  sale  took  place,  by  order  of  the  Post- 
master-General;  and  upon  the  scite  of  this  building  the 
Defendant  has  erected  the  dweliing-house  which  is  now 
complained  of,  which  exceeds  the  height  of  the  former 
building,  and  obstructs  as  well  the  lower  as  the  upper 
windows  of  the  Plaintiff's  house.     Upon  this  state  oF 
facts,  the  Plaintiff  contends  that  the  Defendant  had  no 
right  to  erect  a  building  on  the  lot  purchased  by  him^. 

sc^ 
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so  as  to  obstruct  any  of  the  windows  of  the  Plaintiff's 
dweHing-house.  The  Defendant,  on  the  other  hand, 
contends  that  he  had  a  right  to  build  to  any  extent  he 
thought  proper,  notwithstanding  the  obstruction  of  all 
the  Plaintiff's  lights. 

It  is  well  established  by  the  decided  cases,  that 
where  the  same  person  possesses  a  house,  having  the 
actual  use  and  enjoyment  of  certain  lights,  and  also 
possesses  the  adjoining  land,  and  sells  the  house  to 
another  person,  although  the  lights  be  new,  he  can- 
not, nor  can  any  one  who  claims  under  him,  build 
upon  the  adjoining  land  so  as  to  obstruct  or  interrupt 
the  enjoyment  of  those  lights.  The  principle  is  laid 
down  by  Twisden  and  Wyndham  Js.,  in  the  case  of 
Palmer  v.  Fletcher  (a),  "  That  no  man  shall  derogate 
from  his  own  grant."  The  same  law  was  adhered  to 
in  the  case  of  Cox  v.  Matthrjcs  {b)  \  by  Holt  C.J.,  in 
Rosewell  y.  Pryor  {c);  and,  lastly,  in  the  later  case  of 
Cnmpton  v.  Richards,  {d)  And  in  the  present  case,  the 
sales  to  the  Plaintiff  and  the  Defendant  being  sales  by 
the  same  vendor,  and  taking  place  at  one  and  the  same 
time,  we  think  the  rights  of  the  parties  are  brought 
within  the  application  of  this  general  rule  of  law.  It  is 
contended,  however,  on  the  part  of  the  Defendant,  that 
the  circumstances  of  this  case  form  an  exception  to  the 
general  rule,  inasmuch  as  it  appears,  by  the  description 
of  the  Plaintiff's  own  conveyance,  that  his  house  was 
bounded  by  a  piece  of  ground,  described  in  the  par- 
ticulars of  sale  as  building  ground,  and  purchased  by 
the  Defendant ;  that  such  description  operated  as  notice 
to  the  Plaintiff  that  he  bought  subject  to  the  Defendant's 
right  to  build ;  and  as  there  was  no  restriction  or  limit- 
ation as  to  the  exercise  of  such  right,  he  might  build 
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V. 

COVKNTRT. 


(a)  I  Lev*  lai. 
{b)  I  Ventr.  aj;, 


{e)  6  Mod.  II 6. 
\d)  I  Prieci  ij. 
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to  any  extent  or  height  which  he  thought  proper, 
although  to  the  obstruction  of  the  Plaintiff's  lights, 
without  any  derogation  of  the  grant  of  the  vendor  to 
him.  But  we  think,  with  reference  to  the  facts  in  this 
case,  this  conclusion  cannot  follow.  The  vendor  con- 
veyed to  the  Plaintiff  a  messuage,  with  all  its  lights  and 
easements,  without  any  restriction  or  qualification ;  and 
we  think  it  would  be  attributing  too  much  force  to  the 
description  of  boundary  in  this  case,  if  it  was  to  be  held 
to  operate,  indirectly,  to  the  destruction  of  the  rights 
expressly  conveyed  by  the  deed.  The  very  term 
^^  building  ground "  is  a  loose  and  general  expression; 
and  may  be  satisfied  as  well  by  the  power  of  erecting  a 
building  which  should  leave  the  Plaintiff's  lights  alto- 
gether undisturbed,  or  partially  obstructed  only,  or 
altogether  blocked  up.  The  question  therefore  is,  what 
is  the  meaning  most  consistent  with  the  -grant  of  the 
vendor  to  both  parties  ?  And,  as  we  find  that,  in  point 
of  fact,  there  had  been  a  building  on  the  ground  in 
question,  for  a  very  long  period  of  time,  and  recently 
demolished,  which  extended  only  to  the  height  of 
the  first  floor  of  the  Plaintiff's  house,  we  think  this 
gives  the  limit  and  extent  intended  by  the  terms  in  the 
description,  so  as  at  once  to  satisfy  those  tern^s,  and  at 
the  same  time  to  prevent  the  vendor  from  frustrating  his 
own  grant.  This  is  in  effect  not  a  contradiction,  but  an 
explanation  of  the  terms  of  the  grant  It  is  urged  that 
the  Defendant  could  not  be  aware  of  any  such  re- 
striction at  the  time  of  his  purchase,  as  the  building 
was  no  longer  in  existence.  But  it  is  clear  that  the 
Defendant  could  not,  under  a  conveyance  to  himself 
by  such  a  description,  erect  a  building  which  should 
injure  the  rights  of  strangers ;  some  enquiry,  therefore, 
would  be  necessary  on  his  part  before  he  could  know  the- 
extent  of  his  rights;  and  the  same  enquiry  which  woul 
inform   him  as  to  the  rights  of  strangers,  would 

giv 
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give  him  information  as  to  the  rights  belonging  to  the 
Plaintiff's  house.  By  this  construcUon,  both  parties 
have  the  benefit  of  their  respective  grants ;  the  Plaintiff 
has  the  enjoyment  of  those  rights  which  the  premises 
possessed  in  the  hands  of  the  vendor,  and  the  De- 
fendant has  the  right  to  build  to  the  extent  of  the  former 
building.  As  to  the  custom  of  London^  as  no  evidence 
was  given,  it  is  altogether  unnecessary  to  discuss  it. 
We,  therefore,  think  the  verdict  should  stand  for  7/.  105., 
being  the  damages  occasioned  to  the  Plaintiff  by  the 
Defendant's  building  to  a  greater  height  than  he  had  the 
right  to  do. 

Judgment  for  Plaintiff  accordingly. 
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Evans,  Demandant ;  Griffith,  Tenant ;  Jones,      No'v.  13. 

Vouchee. 


T  N  the  above  recovery,  suffered  in  the  court  of  great  By  i  W.  4. 

session  for  the  county  of  Camm^oon^  in  the  year  1 804,  ^*  7f  •  /•  ^'4* 

a  writ  of  entry  was  sued  out  by  the  proper  demandant  ^f  (^^  courts 

against  the  proper  tenant ;    and,  as  well  from  that  writ  of  great  ses- 

as  from  notes  on  the  back  of  it,  and  other  documents  "°"  *"  WaUst 

as  to  reco- 

which  accompanied  it,  and  which  were  upon  the  files  of  veries,  b  trans* 

the  Court,  it  was  evident  that  the  recovery  between  the  feared  to  the 

.        J        i_  ,         ,  J   Court  of  C.P. 

parties  was  arraigned  at  bar ;  that  the  tenant  appeared      *p|jg  officer 

in  person  and  vouched  over  to  warranty  the  tenant  in  of  the  court  of 

tail,  who  also  appeared  in  person  and  vouched  over  the  ^^}  *"**°'*^ 

common  vouchee.     It  appeared  further,  from  a  note  on  to  enter  of 

the  back  of  the  writ,  that  the  deputy  prothonotary  of  the  ''®^"*  *  ^^^' 

very  duly  suf- 
fered at  bar  in  1804*  the  Court  of  C.  P.  ordered  it  to  be  done  nunc  pro  tunc,  under 
sect.  »7.  of  I  fF,  4.  c.  70.,  which  gives  that  Court  the  like  power  to  amend  a  reco- 
very of  the  court  of  great  session,  as  if  it  had  been  suffered  in  C.  P. 

Court 
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Court  received  the  sum  of  3/.,  the  usual  fee  upon  suffer- 
ing a  recovery  where  the  parties  appeared  in  persoDi 
and  for  entering  the  same  on  the  roll,  and  for  a  tran- 
script thereof.  But,  upon  the  strictest  search,  no  record 
of  that  recovery,  nor  any  incipitur  of  a  record,  was  found 
upon  the  rolls  of  the  Court,  although  some  recoveries 
were  entered  upon  the  rolls  of  the  same  great  session. 

It  was  not  the  practice  of  the  Court  to  issue  or  re- 
turn a  writ  of  seisin,  and  none  had  been  issued  in  this 
case.     The  tenant  died  some  years  afler  the  recovery. 

Upon  affidavit  of  these  facts,  an  order  having  been 
obtained  that  the  person  in  whose  custody  the  records  of 
the  court  of  great  session  are  kept  should  enter  the 
above  recovery  upon  record,  nunc  pro  tuncj 


Meremether  Serjt.,  on  the  part  of  the  tenant  in  tail, 
obtained  a  rule  nisi  to  discharge  this  order,  on  the 
ground  that  the  jurisdiction  of  the  court  of  great  session 
in  these  matters  was  abolished  by  the  statute  1  fF.4. 
c.  70.,  and  transferred  to  the  Court  of  Common  Pleas; 
and  that  the  twenty-seventh  section  of  that  act  only  em- 
powers the  Court  of  Common  Pleas  to  amend  a  recovery, 
not  to  enter  it  ab  initio  on  record.  But  this  recovery 
was  never  executed,  for  no  writ  of  seisin  was  sued  out 
or  returned :  until  the  return  of  that  writ,  a  recovery  is 
incomplete ;  Swan  v.  Broome  (a).  Sheepshanks  v.  ljucas(b) ; 
and  the  tenant  being  now  dead,  the  writ  cannot  be  exe- 
cuted :  Lewis  cL  Earl  of  Derby  v.  fVitham,  (c) 

Wilde  Serjt.  in  support  of  the  order.  The  affidavit 
states  that  a  writ  of  seisin  was  never  issued  in  these  re- 
coveries in  Wales;  and,  at  all  events,  the  issuing  it 
would  have  been  no  more  than  a  formal  act  of  the 
officer  of  the   Court     In  the  cases  referred   to,   the 


(a)  3  £jir/-«  X596.  (h)  1  Burr.  410* 


(e)  I  fTsis.  48. 
questions 
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Tenant; 

J0NBB9 

Voucbeb 


questions   merely  turned  upon  the  sufficiency  of  alle-        1832. 
gallons   upon  a  special  verdict;   and   in  Goodright  v.     *^   "-      ' 
Rigly{a\   Ijord  Kenyon  said,  *^  Lord  Derln/*s  case  has    Demandant; 
always   been   considered   as   a   strange  case;  and   the     Griffith, 
Judges  of  succeeding  times  have  been  astonished  that  no 
application  was  made  to  the  Court  of  Common  Pleas  to 
rectify  the  defect  in  that  recovery,  according  to  the  usual 
practice  of  that  Court.     There  the  objection  was,  that 
there  was  no  writ  of  seisin,  which  (it  is  well  known)  is 
never  in  fact  executed.'* 

The  only  question,  therefore,  is,  whether  this  Court 
has  authority  to  make  a  proper  record  of  this  recovery 
under  1  fV.  4.  c.  70.  5. 27.,  which  enacts,  that  *^  the 
Court  of  Common  Pleas  shall  have  the  like  power  and 
authority  to  amend  the  records  of  fines  and  recoveries 
passed  heretofore  in  any  of  the  courts  abolished  by  this 
act,  as  if  the  same  had  been  levied,  suffered,  or  had,  in 
the  Court  of  Common  Pleas." 

As  the  court  of  great  session  has  no  longer  any  juris- 
diction, great  inconvenience  and  injustice  may  be  done, 
unless  an  extended  construction  be  put  on  the  word 
amende  which  is  only  used  by  way  of  example,  as  the 
mention  of  the  Warden  of  the  Fleet  in  1  i2.S.  c.  12.,  on 
which  it  has  been  held,  that  debt  for  an  escape  lies 
against  every  gaoler ;  or  the  mention  of  the  bishop  of 
Norwich  in  the  statute  of  ciraimspecte  agatis^  13  Ed.  1., 
which  has  been  held  to  extend  to  all  other  bishops. 
The  clear  object  of  the  legislature  was  to  give  this  Court, 
in  the  matter  of  Welsh  recoveries,  all  the  power  which 
before  belonged  to  the  court  of  great  session ;  and  it 
cannot  be  contended,  that  while  that  Court  had  autho- 
rity, the  entry  now  required  might  not  have  been  made 
at  any  time  as  a  matter  of  course. 


{a)  5  r.jR.179, 


Mere- 
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Merewether.     By  no  principle  of  construction  can  the 
word  amend  be  taken  to  signify  create. 

Citr.  adv.  vidi. 

TiNDAL  C.  J.  The  question  in  this  case  arises  out 
of  an  application  made  by  certain  persons  claiming  under 
Ellen  Jones^  who  suffered  a  common  recovery  in  the 
court  of  great  session  for  the  county  of  Carnarvon  in  the 
year  1804,  which  application  calls  upon  this  Court  to 
direct  the  person,  in  whose  custody  the  records  of  the 
said  court  of  great  session  are  kept,  to  enter  such  re- 
covery upon  record.  It  appears  by  the  affidavits  which 
have  been  laid  before  us,  that  a  writ  of  entry  was  sued 
out  by  the  proper  demandant  against  the  proper  tenant, 
and  as  well  from  that  writ  as  from  notes  on  the  back  of 
it,  and  other  documents  which  accompany  it,  and  which 
are  upon  the  files  of  the  Court,  it  is  evident  that  the 
recovery  between  these  parties  was  arraigned  at  bar; 
that  the  tenant  appeared  in  person,  and  vouched  over 
to  warranty  the  tenant  in  tail,  who  also  appeared  in 
person,  and  vouched  over  the  common  vouchee.  It  ap- 
pears, further,  from  a  note  on  the  back  of  the  writ,  that 
the  deputy  prothonotary  of  the  Court  received  the  sum 
of  S/.,  which  is  stated  to  be  the  usual  fee  upon  suffering 
a  recovery  where  the  parties  appeared  in  person,  and 
for  entering  the  same  on  the  roll,  and  for  a  transcript 
thereof.  But  upon  the  strictest  search,  no  record  of 
this  recovery,  nor  any  incipitur  of  a  record,  is  found 
upon  the  rolls  of  the  Court,  although  some  recoveries 
are  entered  upon  the  rolls  of  the  same  great  session. 
It  seems,  therefore,  established  with  sufficient  certainty, 
that  a  recovery  was  actually  suffered  at  bar  in  the  usual 
form,  but  that  the  officer  of  the  Court,  after  receiving 
the  fee  for  entering  the  same  on  record,  in  violation  of 
his  duty,  neglected  to  make  up  the  record.    The  enrol- 

notent 
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Griffith, 

Tenant; 

JONB89 

Vouchee. 


ment  of  coonmon  recoveries  on  the  rolls  of  the  Court  is        1832. 
merely  for  the  security  of  the  parties  ;  the  suing  out  of         '" 
the  writ,  on  which  the  recovery  is  suffered,  the  appear-    Demandant ; 
ance   of  the  tenant,  the   voucher  and   appearance  of 
the  tenant  in   tail,    the   voucher   over  of  the   common 
vouchee,  and  the  consequent  judgment  of  the  Court 
on  bis  default,  are  of  the  substance  and  essence  of  the 
recovery.     The  practice  of  entering  these  proceedings 
on  the  rolls  of  the  Court  not  improbably  originated 
firom  the  statute  23  Eliz.  r.  3.  s.  1.,  by  which  it  is  en- 
acted that  the  enrolment  shall  be  made  at  the  request 
or  election  of  any  person  ;   and  such  enrolment  is  de- 
clared to  be  of  as  good  force  and  validity  in  law,  as  the 
writs,  &c.  being  extant  or  remaining,  were  or  ought  by 
law  to  be.     There  can  be  no  doubt,  therefore,  but  that 
the  court  of  great  session,  if  it  had  still  existed,  would, 
upon  this  application,  have  supplied  the  defect  occa- 
sioned by  the  negligence  of  their  own  officer,  by  direct- 
ing the  enrolment  to  be  made,  nunc  pro  tunc ;  and  that 
this  Court  would  have  done  the  same,  had  the  common 
recovery  been  suffered  therein.     But  the  objection  made 
to  this  application  on  the  part  of  the  tenant  in  tail  is, 
that  all  the  power  and  authority  of  the  courts  of  great 
session  in   IVales  ceased  and  determined  at  the  com- 
mencement of  the  act  of  1  JV.  4.  c.  70.,  under  the  provi- 
sion of  the  fourteenth  section  of  that  act;  and  that  the 
twenty-seventh  section  gives  no  authority  to  this  Court 
to  direct  the  recovery  to  be  entered  on  record.     The 
words  of  the  latter  section,  if  construed  strictly,  and  to 
the  letter,  might  certainly  be  held  to  give  no  authority 
to  this  Court  beyond  that  of  amending  a  record  already 
put  upon  the  roll ;  but  we  think  this  provision  of  the 
statute  is  remedial,  and,  consequently,  that  it  should 
receive,  not  a  strict,  but  so  far  a  liberal  construction, 
as  will  meet  and  remove  the  difficulty  which  the  act 
itself  has  created.     For,  as  the  act  has  abolished  the 

ancient 
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ancient  jurisdiction,  it  has  taken  away  from  the  subject 
that  remedy  which  he  would  otherwise  have  possessed 
against  the  consequences  of  the  neglect  of  the  officers  of 
the  Court ;  the  enactment,  therefore,  ^*  that  the  Court 
of  Common  Pleas  shall  have  the  like  power  and  autho- 
rity to  amend  the  records  of  fines  and  recoveries  passed 
heretofore  in  any  of  the  courts  abolished  by  this  act,  as 
if  the  same  had  been  levied,  suffered,  or  had  in  the 
Court  of  Common  Pleas,"  may  be  well  understood  as 
a  power  to  enter  up  the  whole  record  where  the  mate- 
rials are  found  upon  the  files  of  the  Court ;  to  make  a 
good  record  altogether ;  and  not  to  be  confined  to  the 
amending  of  a  faulty  record,  or  the  completing  of  a 
record  where  a  formal  incipitur  only  has  been  put  upon 
the  plea  roll.  Many  instances  occur  in  the  books,  of 
a  similar  construction  of  statutes :  the  9  Rich.  2.  c.  8. 
gives  a  writ  of  error  to  him  in  reversion,  if  a  tenant  for 
life  lose  in  a  prcecipe ;  but  it  was  resolved,  that  though 
the  statute  speaks  only  of  reversions,  yet  remainders  are 
also  taken  to  be  within  the  purview  thereof.  Winches^ 
ter*s  case,  {a)  The  action  of  debt  for  an  escape,  which 
lies  against  every  sheriff  and  gaoler  where  the  prisoner 
escapes  out  of  execution,  is  grounded  upon  the  statute 
1  Rick,  2.  c.  12.,  which  is  altogether  silent  about  sheri£ 
and  gaolers,  and  mentions  only  the  Warden  of  the  Fleet 
So  the  statute  of  Circumspecte  Agatis^  13  Edw.  1.,  which 
mentions  only  the  Bishop  of  Norwich,  has  been  always 
extended  to  include  all  other  bishops,  {b)  The  statute 
of  Westminster  1.  gives  a  remedy  where  "  outrageous 
toll  is  taken;"  by  construction  of  law  that  remedy  ap- 
plies ^^  either  where  a  reasonable  toll  is  due,  and  exces- 
sive toll  is  taken,  or  where  no  toll  at  all  is  due,  and  yet 
toll  is  unjustly  usurped."  {c)  In  these,  and  many  other 
instances,  the  particular  expression  used  in  the  statute 


(a)  sRep.4' 


(b)  %  InsU  487. 


(c)  %  Inst*  »ao. 
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Tenant; 

JONESy 

Vouchte. 


is  looked  upon  only  as  an  example  of  other  cases  lying        1832. 
Within  the  same  mischief,  and,  therefore,  calling  for  the       ~    " 

JS  VANS, 

same  remedy.  It  has  been  urged  that  no  writ  of  seisin  Demandant; 
has  been  sued  out,  and  that,  until  the  return  of  such  Griffith, 
writ  by  the  sheriff,  the  recovery  is  not  executed ;  but 
the  answer  to  this  objection  is,  first,  the  fact  disclosed 
in  the  affidavit,  that  it  was  never  the  practice  or  custom 
in  the  court  of  great  session  to  issue  any  writ  of  seisin, 
nor  to  procure  any  return  thereof.  And  if  the  issuing 
of  such  writ  were  necessary  to  perfect  the  common  re- 
covery, it  is  a  mere  formal  proceeding,  which  ought  to 
have  been  taken  by  the  officer  of  the  court,  who  had 
received  his  fees  for  making  the  recovery  complete.  And 
as  to  the  objection  that  the  tenant  is  now  dead,  such  ob- 
jection can  only  be  valid  where  he  dies  before  the  re- 
covery could  have  been  completed  by  the  rules  of  the 
court ;  but  here  the  parties  long  oudived  the  giving  of 
judgment  in  the  action. 

We  think,  therefore,  this  Court  has,  by  the  proper 
construction  of  the  statute,  power  to  give  the  relief 
prayed  for ;  and  that  to  doubt  it,  would  be  to  put  in 
hazard  the  titles  of  many  of  the  estates  in  Wales.  We 
direct,  consequently,  that  the  rule  which  has  beien  ob- 
tained for  rescinding  a  former  rule,  calling  on  the  deputy 
prothonotary  to  enter  this  recovery  on  record,  must 
be  discharged. 

Rule  discharged. 
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Orchard  v.  Glover. 


An  affidavit 
that  the  party 
did  not  pro- 
cure sufficient 
baily  because 
he  expected  to 
settle  the 
causey  is  not  a 
sufficient  rea- 
son to  entitle 
him  to  change 
his  bail. 


/iNDREfVS  Serjt.  had  obtained  a  rule  nisi  to  add 
and  justify  bail,  upon  an  affidavit  of  merits,  and 
that  the  Defendant  did  not  procure  sufficient  bail  at 
first,  because  he  expected  to  settle  the  cause. 

Bonipas  Serjt,  who  shewed  cause,  contended  that  this 
was  not  a  sufficient  reason  for  omitting  to  put  in  good 
bail  at  first ;  and  that,  under  the  new  rule  of  Court, 
Trin.  1  ^.4.,  the  bail  could  not  be  changed  without 
leave  of  the  Court,  who  would  require  a  sufficient 
reason. 


TiNDAL  C.  J.  That  rule  would  be  of  no  use,  unless 
the  party  who  proposes  to  change  his  bail  assigns  an 
adequate  reason  for  not  having  put  in  sufficient  bail  at 
first.  The  reason  now  assigned  is  not  satisfactory,  and 
the  rule  must  be 

Discharged. 
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St  ANBURY  V.  GiLLETT.  Nov.  14. 

npROVER  for  a  dog.     Notice   had   been  given  for  The  Court 

trial  by  a  common  jury  at  the  sittings  after  Easter  ^»"  ow**"^ 
term,  and  the  cause  stood  fifth  on  the  list;  but  on  the  special juryt 
14lh  ofMaj/j  the  first. day  of  the  sittings,  the  Defendant  ^'*«*  *^^**! 
served  on  the  Plaintiff  a  rule  for  a  special  jury.     In  ^^^^  ^^  ^ 
consequence  of  this,  the  cause  stood  over  till  the  sittings  appean  to 
after  Trinity  term,  and  was  fixed  for  trial  by  a  special  JJIj^for 
jury  on  the  25th  of  June.     On  the  22d,  however,  when  the  purpoit  of 
it  was  too  late  for  the  Plainti£P  to  procure  the  attendance  <1^7« 
of  bis  witnesses  within  the  time  appointed  for  common 
jury  causes,  the  PlaintiiF  was  apprized  by  the  Defend- 
ant's attorney  that  he  had  not  received  any  directions  to 
proceed  with  the  special  jury,  and  up  to  the  present 
time  the  special  jury  had  not  been  struck. 
Under  these  circumstances, 

Wilde  Serjt  obtained  a  rule  nisi  to  discharge  the  rule 
for  a  special  jury,  on  the  ground  that  it  must  have  been 
obtained  only  for  the  purpose  of  delay. 

SpanJcie  Seijt  showed  cause,  and  offered  to  strike  the 
jury  forthwith ;  but 

Hie  Court  thought  there  had  been  an  abuse  of  its 
process,  and  made  absolute  the  rule  for  the  discharge 
of  the  rule  for  a  special  jury. 

Rule  absolute. 


Vol.  IX. 
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Kofj.  14.  PaTERSON  v.  PoWEtL. 


Aji  engage-  H^HE  declaration   stated   that  heretofore,  to  wit,  on 

inent,  in  con*  ^j^^  g^^j^  oi  April  1829,  to  wit,  at  London,  in  con- 

naeraition  or  ^          ^                n    •     •  /«•                            i-x         j 

forty  gumea9  sideration  that  Plaintifi  would  pay  to  Defendant  a  cer- 

tapay  ico/.  tain  sum  of  money,  to  wit,  the  sum  of  forty  guineas, 
xi/uuf  shared  Defendant  then  and  there  assumed  and  faithfully  pro- 
should  be  dope  mised  PlaintiiF  to  pay  to  him  a  certain  sum  of  money, 
at  a  certain  ^^  ^j^  ^j^^  ^^^  ^p  j  qq^  j^^  ^^^  ^j^^  Imperial  Brazilian 
ti^m  on  a  .  .  * 

certain  day.       Mining  shares  should  be  done  at  or  above  1002.  per 

subscribed  by  gjjgre  on  or  before  the  31st  day  of  December  1829. 
sons,  each  for  -^"^  Plaintiff  averred  that  he  did  afterwards,  to  wit,  on, 
themselves,       g^c.  at,  &c.   pay  to  Defendant  the  said   sum  of  forty 

-./•™*  P^"^  guineas ;  and  that  afterwards,  and  before  the  said  29th 
oi  insurance,      o  '  ' 

and  void  day  of  December  1829,  to  wit,  on,  &c.  at,  &c.,  the  said 

under  14  G.  3.  Imperial  Brazilian  Mining  shares  were  done  at  100/.  per 

share;  of  all  which  several  premises  Defendant  after- 
wards, to  wit,  on,  &c.  at,  &c.  had  notice^  And  although 
Defendant,  afterwards,  to  wit,  on  the  1st  day  oi  January. 
18S0,  at,  &c,  was  requested  by  Plaintiff  to  pay  him 
the  said  sum  of  100/.,  yet  Defendant  not  regarding  his 
promise  and  undertaking,  but  contriving  and  fraud- 
ulently intending  craftily  and  subtilly  to  deceive  and 
defraud  Plaintiff  in  that  behalf,  did  not,  nor  would,  when 
be  was  so  requested  as  aforesaid,  or  at  any  time  after- 
wards, pay  the  said  sum  of  100/.,  or  any  part  thereof,  to 
Plaintiff,  'but  wholly  neglected  and  refused  so  to  do,  to 
wit,  at,  &c. 

Plea,  general  issue. 

In  support  of  this  declaration,  the  Plaintiff,  at  the 
trial  before  Tindal  C.  J.,  put  in  the  following  contract^ 
stamped  with  a  205.  stamp. 

"In 
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Id  consideration  of  forty  guineas  for  100/.,  and  ac- 
x>rding  to  that  rate  for  every  greater  or  less  sum,  re- 
::eived  of  , 

we  who  have  hereunto  subscribed  our  names  do,  for 
ourselves  severally,  and  for  our  several  and  respective 
beirs,  executors,  administrators,  and  assigns,  and  not 
one  for  the  other  or  others  of  us,  or  for  the  heirs,  exe- 
cutors, administrators,  or  assigns  of  the  other  or  others 
of  us,  assume,  engage,  and  promise  that  we  respectively, 
or  our  several  and  respective  heirs,  executors,  admi- 
mstrators,  or  assigns,  shall  and  will  pay,  or  cause  to  be 
paid  unto  the  said  , 

heirs,  executors,  administrators,  and  assigns,  the  sum 
and  sums  of  money,  which  we  have  hereunto  respectively 
subscribed,  without  any  abatement  whatever, — In  case 
the  Imperial  Brazilian  Mining  shares  be  done  at  or 
above  100/.  per  share  on  or  before  the  thirty-first  day 
of  December,  one  thousand  eight  hundred  and  twenty- 
nine; — 
j^'lOO.     James  Powell.     One  hundred  pounds.    29th  of 

April  1829. 
jf^lOO.     Henry  Hodges.    One  hundred  pounds.   29th  of 

April  1829. 
j£l00.     A.  P.  Johnson.     One  hundred  pounds.    29th  of 

April  1829." 

A  verdict  having  been  found  for  the  Plaintiff  with 
100/.  damages,  a  rule  nisi  to  enter  a  nonsuit  instead 
was  obtained  by  the  Defendant  in  Hilary  term  last,  on 
the  ground  that  the  Defendant's  name  did  not  appear  in 
the  body  of  the  contract,  and  that  the  transaction  was 
illegal  and  void  under  18  G.  2.  c.  34. 

These  points  were  discussed  at  considerable  length, 
when  the  Court  suggested  that  the  contract  was  a  policy 
of  insurance,  and  void  under  14  G.  3.  c.  4.,  which,  after 
reciting  that  *^  it  hath  been  found  by  experience  that  the 
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making  insurances  on  lives  or  other  events  wherein  the 
assured  shall  have  no  interest,  hath  introduced  a  mist 
chievous  kind  of  gaming,"  for  remedy  thereof  enacts,, 
that  **  from  aiid  after  the  passing  of  this  act  no  in« 
surance  shall  be  made  by  any  person  or  persons,  bodiea 
politic  or  corporate,  on  the  life  or  lives  of  any  person  or 
persons,  or  on  any  other  event  or  events  whatsoever, 
wherein  the  person  or  persons  for  whose  use,  benefit,  or 
on  whose  account  such  policy  or  policies  shall  be  made, 
shall  have  no  interest,  or  by  way  of  gaming  or  wagering  i 
and  that  every  assurance  made  contrary  to  the  triie  in* 
tent  and  meaning  hereof,  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever." 

An  argument  on  this  question  was  directed  by  the 
Court,  and  now  entered  on  by 


Coleridge  Serjt.  for  the  Plaintiff-  The  Plaintiff  k 
entitled  to  recover  his  whole'  demand  ;  for  the  contract 
on  which  he  sues  constitutes,  in  effect,  a  wager  on  an 
innocent  topic,  and  not  a  policy  of  insurance  prohibited 
by  14  G.  3.  r.  48.  That  an  action  will  lie  for  the  re- 
covery of  a  sum  depending  on  an  innocent  wager, 
cannot  now  be  disputed.  Cousins  v.  Nantes,  {a)  The 
present  contract  falls  within  the  definition  of  a  wager, 
and  not  within  any  of  the  definitions  of  a  policy  of  in- 
surance. Johnson  defines  a  wager,  **  any  thing  pledged 
upon  a  chance  or  performance:"  and  cites,  "  love 
and  mischief  made,  a  wager  which  should  have  most 
power  in  me."  A  bet  he  defines  ^*  something  laid  to  be 
won  on  certain  conditions."  A  wager,  therefore,  is  a 
contract  for  the  payment  of  an  absolute  value.  But  a 
policy  of  insurance  is  essentially  a  contract  of  indemnity ; 
for  every  policy  of  insurance  must  insure  some  thing  or 
person  from  some  risk  to  which  that  thing  or  persoa. 


(a)  3  Taunt.  513. 
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18  liable;  i.  e.  must  indemnify  the  assured  from  the 
consequences  attendant  on  the  happening  of  that  risk, 
and  the  risk  insured  against  ought  to  be  one  in  which 
the  party  insured  has  an  interest.  In  Lucena  v.  Craa>' 
Jbrd  (a),  among  the  reasons  advanced  for  reversing  the 
judgment  below,  it  is  said,  ^*  There  is  a  material  dis- 
tinction between  a  contract  of  wager  and  a  contract  of 
insurance ;  the  first  may  have  for  its  subject  any  specuf 
ladve  chance  bt  expectation,  however  vague  or  un- 
certain, and  may  be  claimed  without  proof  of  loss  or 
damage  having  accrued  to  the  party  for  whose  benefit 
•it  is  demanded ;  but  a  contract  of  insurance  cannot  have 
such  chance  or  expectation  for  its  object,  because  bare 
diance  or  expectation,  though  liable  to  failure  and  dis- 
appointment, are  not  susceptible  of  loss  or  damnification, 
and  therefore  cannot  be  made  the  objects  of  an  in- 
demnity, which  presupposes  the  loss  of  some  right  of 
{property  either  in  possession  or  in  action." 

That  distinction  runs  through  every  good  definition 
cf  a  policy  of  insurance.  At  p.  295,  Mansfield  C.  J.  says, 
*'  the  definition  in  Vcdin  is,  *  assecuratio  est  conventio  de 
rebus  tuto  aliunde  transferendis  pro  certo  prsemio,  seu 
est  aversio  pericnli.'  In  Loccen.  lib.  2.  c.  5.  note, 
*  aversio  periculi,  ita  dicta,  quod  alterius  periculum  in 
atari  aversum  it ;  aut  in  se  recipit.'  In  Eoccus^  ^  asse- 
taratio  est  contractus  quo  quis  alienee  rei  periculum  in 
se  suscipit  obligando  se  sub  certo  pretio  ad  eum  com- 
pebsandum  si  ilia  perierit.  Ideo  valet  pactum  ut  si 
merces  salvae  venierint  in  portum  solvetur  certa  summa, 
ti  vero  illae  perierint  teneatur  nssecurator  solvere  damnum 
vel  aestimationem  istarum  mercium.' "  At  p.  800,  Lavih- 
rence  J.  says,  "  These  definitions,  by  writers  of  different 
countries,  are  in  effect  the  same,  and  amount  to  this, — 
that  insurance  is  a  contract  by  which  the  one  party,  in 
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consideration  of  a  price  paid  to  him  adequate  to  the 
risk,  becomes  security  to  the  other  that  he  shall  not 
snfier  loss,  damage,  or  prejudice,  by  the  happening  of 
the  perils   specified   to  certain  things   which   may  be 
exposed  to  them."     And  he  cites  from  Scaccia^  (p.  302) 
'*  assecurationis  contractus  habet  locum  in  quavis  re, 
seu  de   quavis  re   quae   subjacere   possit  periculo  seu 
interitui."     Potierj  Traitd  d'Assurance,  c  1.  s.  1.  pL2. 
gives  the  following  definition :  *^  Le  contrat  d'assurance 
est  un  contrat,  par  lequel  Tun  des  contractans  se  charge 
du  risque  des  cas  fortuits  auxquels  une  chose  est  ex- 
posee,  et   s'oblige   en  vers  I'autre  contractant  de  Tin- 
demniser  de  la  perte  que  lui  causeraient  ces  cas  fortuits, 
s'ils  arrivaient,  moyennant  une  somme  que  I'autre  con- 
tractant lui  donne,  ou  s'oblige  de  lui  donner,  pour  le 
prix  des  risques  dont  il  le  charge ;"  pi.  4.  **  C'est  une 
espece  de  contrat  de  vente ;  les  assureurs  sont  les  ven- 
deurs,  I'assurd  est  I'acheteur;  la  chose  vendue  est  la 
d^charge  des  risques  aux  quels  est  exposee  la  chose 
assur^e.     Les  assureurs  vendent  en   quelque  &9on  k 
I'assure,  et  s'obligent  de  lui  faire  avoir  et  de  lui  procurer 
la  d^harge  de   ces  risques,  en  prenant  sur  eux  ces 
risques,  et  en  s'obligeant  d'en  indemniser  I'assur^.     La 
prime,  que  I'assur^  paie  ou  s'oblige  de  payer  aux  assu- 
reurs, est  le  prix   de  cette  vente."     And  s.  2.  pi.  10. 
p.  439.     *^  II  faut,  1^  qu'il  y  ait  une  ou  plusieurs  choses 
qui  soient  la  mati^re  du  contrat,  et  que  I'une  des  parties 
fasse  assurer  par  I'autre ;"  pi.  11.  "11  est  d'essence  du 
contrat  d'assurance  qu'il  y  ait  une  ou  plusieurs  choses 
qui  en  soient  la  mati^re,  et  qu'on  fasse  assurer  par  le 
contrat" 

According  to  these  definitions  the  contract  in  the  pre- 
sent case  must  be  esteemed  a  wager.  There  is  no  thing 
or  person  exposed  to  injury ;  no  indemnity  to  be  received 
upon  the  occurring  of  injury ;  but  merely  a  sum  of  money 
to  be  paid  in  a  certain  event.     Then  comes  the  question^ 

has 
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has  the  14  Geo.  3.  c.  48.  made  any  difference  between  this 
and  an  ordinary  wager  ?  In  consequence  of  the  mis- 
chief occasioned  by  wagering  policies  on  marine  risks, 
the  legislature  first  prohibited  such  policies  on  ships  or 
their  cargoes  by  the  statute  1 9  Geo.  2.  c.  SI. ;  and  after- 
wards, by  14  Geo.  3.  extended  the  prohibition  to  policies 
on  lives,  and  other  events ;  but  from  the  title  of  that  act, 
which  is  confined  to  insurance  on  lives,  it  is  clear  that 
the  object  of  the  legislature  was  directed  to  policies  of 
insurance  strictly  so  called  and  ^^  events"  must  be  in- 
tended to  mean  such  risks  as  are  the  ordinary  subjects 
of  insurance.  Now  the  mere  circumstance  of  reducing 
a  wager  to  writing,  and  procuring  several  persons  to 
engage  in  it,  will  not  make  it  a  contract  of  insurance. 
A  wager  on  a  legal  horse-race,  reduced  to  writing,  and 
subscribed  by  many  betters,  would  not  be  a  policy 
within  this  act.  And  in  Good  v.  Elliott  (^),  although 
BuUer  J.  was  dissentient,  the  Court  held,  that  a  wager 
that  A»  had  purchased  a  waggon  of  B.  was  not  void  at 
common  law,  nor  prohibited  by  14  Geo.  3.  c.  48.  In 
ThorrUon  v.  Thackeray  {b\  the  contract  was  that  A. 
should  pay  B.  75001.  in  consideration  that  B.  should 
pay  A.  10,000/.,  or  such  proportion  of  that  amount  as 
C.  paid  his  legal  general  creditors:  and  the  Court 
decided  upon  it  as  a  wager.  Roibuck  v.  Hamerton  (c) 
will  be  relied  on  for  the  Defendant;  but  that  case  only 
decides  that  a  wager  on  the  sex  of  the  Chevalier  lyEon^ 
which  had  been  held  illegal  in  Dacosta  v.  Jones^  could 
not  be  rendered  legal  by  being  dressed  up  in  the  form 
of  a  policy:  the  question,  therefore,  on  the  14G^o.  3. 
was  extrajudicial,  and  not  well  considered. 

But  supposing  this  instrument  to  be  a  policy  within 
the  meaning  of  the  14  Geo.  3.,  the  Plaintiff  is  entitled 
to  recover  back  the  premium,  as  a  sum  paid  without 
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consideration.  Where,  indeed,  the  party  to  an  illegal 
contract  has  paid  money  in  pursuance  of  the  contract, 
and  the  contract  has  been  executed  (a),  as  in  Lowry  ▼• 
Bourdieu  (&),  such  party  being  in  pari  delicto  cannot  re- 
cover his  money  back ;  but  here  the  contract  is  only  exe- 
cutory:  for  whether  a  contract  shall  be  deemed  executed 
or  executory,  must  depend,  not  on  the  happening  of  the 
event  which  is  to  determine  it,  but  on  the  performance  of 
the  stipulations  contracted  for  on  both  sides :  and  the 
plaintifT  is  rather  in  the  condition  of  a  party  who  has 
deposited  money  with  a  stakeholder  upon  an  illq^ 
wager;  which  money  he  may  recover  from  the  stake- 
holder, if  not  actually  paid  over.  Cotton  v.  Thurland  (c), 
Smith  V.  Bickmore  (rf).  Bate  v.  Cartwright  {e)f  Hastekm 
V.  Jackson,  {g) 


Taddy  Seijt.  for  the  Defendant.  The  instrument 
declared  on  is  a  policy  of  insurance,  and  void  under  the 
statute  14  Geo.  3.  The  definitions  which  have  been 
relied  on  are  definitions  of  legitimate  policies,  but  the 
statute  is  directed  against  illegitimate  policies,  and  would 
have  nothing  to  act  on  if  rt  were  held  to  apply  only  to 
instruments  which  have  all  the  incidents  of  a  legal 
policy.  The  obvious  intent  of  the  statute  is,  that  in- 
struments bearing  the  form  of  a  policy,  and  subscribed 
by  underwriters,  shall  be  held  void,  if  the  party  assured 
have  no  interest  in  the  event  or  peril  insured  against. 
The  word  event  was  introduced  for  the  express  purpose 
of  meeting  such  a  transaction  as  the  present,  and  the 
case  of  Roebuck  v.  Hamerton  is  in  point.  The  contract 
there  was  as  follows  (h) :  —  ^^  In  consideration  of  thirty* 
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ive  guineas  for  1 00/.  received  of  Messrs.  Roebuck  and 
V^at^haUf  we,  whose  names  are  hereunto  subscribed,  do 
severally  promise  to  pay  the  sums  of  money  which  we 
liave  hereunto  subscribed,  on  the  following  conditions, 
mz^    In  case    the   Chevalier  UEon   should    hereafter 
prove  to  be  a  female.     Valued   at  the  sum   insured, 
without  farther  proof  of  interest  than  this  policy.     In 
witness  whereof  we,  the  assurers,  have  subscribed  our 
names."  —  And  the  same  argument  was  used  as  upon  the 
present  occasion ;  so  that  the  decision  of  the  Court  was 
not  given  without  consideration.     So,  in  Wharton  v.  De 
La  Hive  (a),  the  policy  was  on  the  contingency  that  the 
colonies  of  America  should  be  declared  independent; 
and   Lord  Mansfield  thought  the   case   too   clear  for 
argument 

The  Court  relieved  Tdddy  from  arguing  the  question 
as  to  the  return  of  premium,  and  after  hearing  Coleridge 
in  reply,  pronounced  judgment  as  follows  : 
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TiMDAL  C.  J.  In  the  view  which  the  Court  takes  of 
this  case,  it  becomes  unnecessary  to  recur  to  the  grounds 
on  which  the  rule  for  a  new  trial  was  obtained,  because 
we  are  all  of  opinion,  that  the  instrument  on  which  the 
Plaintiff  has  sued  is  a  policy  of  insurance  within  the 
statute  14  G.  3.  c.  48.,  the  Plaintiff  having  no  interest  in 
the  subject-matter  of  the  insurance,  and  no  disclosure 
being  made  of  any  party  who  has  such  interest:  the 
policy  in  that  respect  presents  only  a  blank.  First, 
what  was  the  object  of  the  statute  14  G.  3.?  To  pre- 
vent gambling  under  the  form  and  pretext  of  a  policy 
of  insurance  by  parties  who  have  no  interest  in  the  sub- 
ject-matter of  such  assurance.  There  is  a  statute  of 
the  former  reign,  19  Geo.  2.  r.  37.,  confined  indeed  to 
marine  insurances,  but  the  preamble  of  which  is  not 
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immaterial  in  considering  the  intention  of  the  legislature 
in  passing  the  statute  14*  Geo.  3.  After  reciting,  that 
*^  it  had  been  found  by  experiencci  that  the  making 
assurances,  interest  or  no  interest,  or  without  further 
proof  of  interest  than  the  policy,  had  been  productive 
of  many  pernicious  practices,  whereby  great  numbers  of 
ships,  with  their  cargoes,  had  either  been  fraudulently 
lost  and  destroyed,  or  taken  by  the  enemy  in  time  of 
war ;  and  by  introducing  a  mischievous  kind  of  gambg 
or  wagering,  under  the  pretence  of  assuring  the  risk  oq 
shipping  and  fair  trade,  the  institution  and  laudable 
design  of  making  assurance  had  been  perverted,"  it 
goes  on  to  prohibit  insurances  on  ships  or  their  car- 
goes, interest  or  no  interest,  or  without  further  proof  of 
interest  than  the  policy,  or  by  ncay  of  gaming  or  xcager' 
ing.  The  object,  therefore,  was  to  prevent  gambling  in- 
surances :  but,  in  the  next  reign,  it  was  found  that  the 
legislature  had  not  gone  far  enough,  and  then  came  the 
act  of  14  Geo.  3.,  entitled  "  an  act  for  regulating  in- 
surances upon  lives,  and  for  prohibiting  all  such  insur- 
ances, except  in  cases  where  the  persons  insuring  shall 
have  an  interest  in  the  life  or  death  of  the  person 
insured.'^  It  is  a  well  established  rule  of  construction, 
that  the  title  of  an  act  will  not  extend  its  effect  beyond 
the  meaning  of  the  operative  words ;  but  neither  will  it 
confine  the  effect;  and  the  operative  words  here  are 
larger  than  the  title.  *^  No  insurance  shall  be  made  by 
any  person  or  persons,  bodies  politic  or  corporate,  on 
the  life  or  lives  of  any  person  or  persons,  or  on  am/ 
ether  event  or  events  whatsoever^  wherein  the  person 
or  persons  for  whose  use,  benefit,  or  on  whose  ac- 
count such  policy  or  policies  shall  be  made,  shall 
have  no  interest,  or  by  way  of  gaming  or  wagering,^* 
Nothing  can  be  more  clear  than  that  these  operative 
words  were  inserted  in  furtherance  of  the  principle 
of  the  former  act.  It  has  been  argued,  that  the  pro- 
visions 
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visions  of  the  act  are  confined  to  cases  where  there 
is  a  subject-matter  of  insurance  exposed  to  peril.  If 
so^  what  construction  are  we  to  put  upon  those  more 
general  words  ^^  or  on  any  other  event  or  events  what'- 
soever"  which  appear  to  have  been  inserted,  as  it 
were,  in  anticipation  of  such  an  argument  Then, 
the  only  two  cases  on  the  statute  are  insurances  on 
€oenis  in  which  the  parties  were  not  interested.  In 
Boebuct  V.  Hamertonj  a  policy  upon  the  sex  of  the 
Chevalier  D*Eon  was  holden  to  be  a  policy  within  the 
statate  14>  Geo.  3.  c.  48. ;  and  in  Mollison  v.  Staples  {a\ 
where  a  policy  was  made  on  the  event  of  there  being 
an  open  trade  between  Great  Britain  and  the  province 
of  Maryland  on  or  before  the  6th  July  1778,  Lord 
Mansfield  said  ^^  that  it  was  clear  the  plaintiff  could 
not  recover."  In  both  cases,  therefore,  the  decision 
turns  not  on  the  statute's  applying  to  insurances  where 
the  subject-matter  of  insurance  is  legitimate,  but  to  events 
in. which  the  parties  insuring  have  no  interest. 

Our  decision,  therefore,  in  this  case,  must  turn  on  the 
provisions  of  the  14  Geo.  3.,  if  this  instrument  can  be 
deemed  a  policy.  Upon  that  point  we  entertain  no  doubt 
Here  is  a  premium  paid,  in  consideration  of  the  insurers 
incurring  the  risk  of  paying  a  larger  sum  upon  a  given 
contingency.  The  instrument  is  open  to  all  who  may 
choose  to  subscribe,  that  is,  without  restriction  of 
persons  or  numbers.  It  then  proceeds,  in  the  usual 
language  of  policies  of  insurance,  ^  We  respectively 
will  pay  or  cause  to  be  paid  to  the  sum 

and  sums  of  money  which  we  have  hereunto  respectively 
subscribed,  without  any  abatement  whatever,  in  case," 
&c.  If  the  instrument  in  Roebuck  v.  Hamerton  was 
rightly  held  to  be  policy,  I  can  make  no  just  discri- 
mination between  that  instrument  and  the  present     It 
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is  true^  that  the  policy  contains  no  clause  about  averagei 
because  the  circumstances  of  the  risk  do  not  require  it 
But  if  the  instrument  can  be  deemed  a  policy  without 
that  clause,  we  should  impair  the  efficacy  of  the  act  of 
parliament  if  we  were  to  consider  it  as  an  ordinary  con- 
tract. I  cannot  consider  it  as  other  than  a  policy,  and  tf 
so,  the  Plaintiff's  claim  must  receive  the  same  answer  as 
was  given  by  Lord  Mansfieldy  in  Roebuck  ▼.  Humertoni 
first,  that  this  is  an  insurance  on  an  event  in  which  tbe 
party  had  no  interest ;  or,  if  he  had,  the  policy  does  not 
disclose  the  name  of  any  party  interested. 

As  to  the  claim  for  a  return  of  premium,  the  con- 
current effect  of  the  decisions  is,  that  if  money  be  paid 
on  an  illegal  conti^act  to  receive  a  larger  sum  upon  t 
certain  event,  the  contract  is  executed  when  the  event 
takes  place,  and  the  money  paid  cannot  be  reclaimed 


Gaselee  J.  It  is  not  necessary  for  us  to  decide 
what  is  the  distinction  in  law  between  a  wager  and  t 
wagering  policy,  because  this  instrument  is  manifestly  t 
policy  within  the  meaning  of  the  14  Geo.  S.  The  in- 
strument, as  appears  from  the  several  signatures^  was 
carried  round  from  underwriter  to  underwriter;  the 
language  is  the  same  as  in  other  policies ;  and  to  every 
signature  there  is  the  date  of  the  receipt  of  premium ; 
no  words  are  lefl  out  but  such  as  would  not  apply  to 
an  insurance  of  this  nature,  namely,  the  stipulation  as 
to  average ;  and  the  rise  or  fall  of.  Brazilian  shares  is 
clearly  an  event  within  the  meaning  of  the  statute. 


BosANQUET  J.  I  think  the  contract  in  this  case  falls 
within  the  mischief  and  prohibitions  of  the  statute 
14  Geo.  S.  The  preamble  of  that  act  states,  that  **  it 
hath  been  found  by  experience,  that  the  making  in- 
surances on  lives,  or  other  events,  wherein  the  assured 
•hall  have  no  interest,  hath  introduced  a  mischievous 

kind 
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kind  of  gaming."  That  this  was  a  gaining  or  wagering 
transaction  cannot  be  disputed,  for  the  parties  liave  no 
interest  in  the  event  insured;  and  although,  after  the 
decisions  which  have  been  pronounced,  the  Courts  can- 
not now  say  that  a  simple  wager  may  not  be  the  subject 
of  a  suit,  yet  they  will  not  extend  the  principle  of  those 
decbions ;  and  if  the  wagering  transaction  assumes  the 
form  of  a  policy  of  insurance^  it  is  prohibited  by  the 
14  Geo.  3.  Does  this  contract  assume  such  a  form  ?  It 
begins,  *^  In  consideration  of  forty  guineas  for  one  hun- 
dred pounds,  and  according  to  that  rate  for  every  greater 
or  less  sum  received  of  ,  we,  who  have  hereunto 

subscribed  our  names,  assume  and  engage  that  we  re- 
spectively will  pay  to  the  said  the  sums  which  we 
have  respectively  subscribed,  in  case,"  &c.  So  that 
here  we  have  a  premium  ;  an  indefinite  number  of  sub- 
scribers contemplated, .  who  engage,  not  each  for  the 
other,  but  separately,  on  a  given  event,  to  pay  a  larger 
turn  than  the  premium ;  while  the  separate  dates  for 
each  receipt  of  premium,  lead  to  the  inference  that  aU 
the  signatures  were  not  obtained  at  the  same  time. 
These  are  so  much  the  leading  features  of  a  policy  of 
insorance,  that  we  caunot  doubt  that  this  contract  fails 
within  the  meaning  of  the  statute,  which  enacts,  that 
focb  an  instrument  shall  be  void,  if  the  parties  insuring 
have  no  interest  in  the  event  insured  against  Here,  at 
all  events,  the  instrument  does  not  disclose  the  name  of 
any  party  interested  in  the  risk.  That  circumstance, 
indeed,  has  been  relied  on  as  an  argument  to  show  that 
the  instrument  is  not  a  policy;  but  to  draw  such  an 
inference  from  the  omission,  would  render  tlie  statute  in 
a  great  degree  nugatory. 

As  to  the  premium,  I  agree  with  the  rest  of  the  Court  v 
the  party  is  not  to  take  the  chance  of  the  event,  and 
after  that  to  recover  the  premium,  if  the  contract  turn 
out  to  be  illegal. 

Alderson 
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Aldersom  J.  Under  the  14  Geo.  3.  the  policy  is 
▼old  if  the  party  have  no  interest  in  the  event  insured, 
or  the  name  of  the  party  interested  do  not  appear. 
Here  tlie  event  was  one  in  which  the  plaintiff  was  not 
interested,  and  even  if  he  were,  the  policy  does  not 
disclose  the  name  of  any  party  interested :  in  either  case 
k  falk  within  the  prohibition  of  the  statute. 

Rule  absokter 


Nov. IS*       WicKHAM,  Demandant;  Foreman  and  Wife^ 

Deforciants. 


Fine  allowed     TTNDER  the  following  circumstances,  the  Court,  oi» 
^  ^dl'^^"  *^  motion  of  Wilde  Serjt.,   allowed   this  fine  to 

cm  parchment   P^^  notwitlistanding  the  affidavit  of  acknowledgment 
under  what      was  on  paper  instead  of  parchment :  — 
cMtnmitancet.       rpj^^  conusors  lived  at  Leghorn^  whither  the  pracipe 

and  concord  were  sent,  together  with  the  affidavit  pre* 
pared  on  parchment  according  to  the  rules  of  this 
Court  The  documents  were  all  returned,  except  the 
affidavit,  in  lieu  of  which,  and  of  the  certificate  of  swear* 
ing  required  by  this  Court,  authenticated  copies  only 
were  sent,  engrossed  on  Tuscan  stamped  paper^  annexed 
to  the  pracipe  and  concord ;  from  which  copies  it  ap- 
peared that  the  affidavit  had  been  sworn  before  a  com- 
petent authority,  and  the  certificate  duly  made  and 
authenticated,  the  original  affidavit  being  deposited  in 
the  tribunal,  according  to  the  laws  of  Tuscany.  These 
copies  were  attested  by  the  auditor  of  the  Court,  and 
signed  by  a  notary'  public ;  a  translation  by  the  tran^ 
ktor  of  the  tribunal  was  attested  by  the  consul. 
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Rajviadge  v.  Ryan.  Nov.  1$. 

J IBEL.     The  Plaintiff  sought  to  recover  damages  x.  It  »  a 

for  the  following  article,  which  appeared   in   the  ^*^*^""^j  ^"^"^  J^ 
Ixmdon  Medical  and  Surgical  Journal^  a  periodical  pub-  juror  before 
lication  conducted  by  the  Defendant:  ^*"?  sworn 

"  Tweedie  v.  Ramadge.     Dn  Ramadge  was  in  attend-  dcicrmiiution 
ance  on  a  case  of  typhus.   The  patient,  a  young  lady,  was  to  give  the 
bled  from  the  arm  on  a  Friday,  and  eight  dozen  (ninety-  ^"^""^^  ®"® 
six)  leeches  applied  to  the  head  and  neck.    On  Saturdaj/      ^^  fhe  De- 
both  temporal  arteries  were  opened ;  the  patient  fainted,  ^<lant  had 
and  the  apothecary,  who  was  likewise  in  attendance,  left  j^  justification 
hen    The  nurse  brought  her  round  with  wine  and  water,  of  a  libel,  part 
On  the  Sunday  another  dozen  leeches  were  applied,  and  ?  ^  .1.  »  " 
immediately  she  became  delirious,  when  Dr.  Tweedi^s  physician  in 
advice  was   requested   by   the   relatives.     Dr.  Tweedie  "^f"""!^.^®.??^ 
having   spoken    apart   with    Dr.  Bamadge^    addressed  ,^1^  ^  pjj- 
Mrs.  Reynolds^  the  sister  of  the  patient,  and  said,  that  sician,  had 
having  attended  the  family  before,  he  should  be  happy      /r^vkf  if 
now  to  give  his  assistance  to  the  young  lady ;  but  that  discharged  hit 
Dr.  Ramadg^s  conduct  in  a  late  correspondence  with  duty  to  his 
John  Long  (a)  had  been  such  that  no  medical  man  of  brethren :'' 
respectability  could  call  him  in   or  consult  with  him  Held,  that  it 
without  injuring  himself  in   the  eyes  of  his  brethren.  ^  "®|  ^^™* 
That  he  bore  no  private  pique  against  Dr.  Ramadge  —  Defendant  to 
he  believed  him  indeed  to  be  clever,  but  his  character,  ^^'^  *"*  «^- 
as  regarded  the  above  transaction,  rendered  it  imperative  q^\^q^  of  a 
for  all  medical  men  to  decline  acting  with  him,  and  medical  wit- 
Mrs.  Reynolds  must,  therefore,  choose  which  she  would  ?^**,^ 


head. 


{a)  This  Long  professed  to  manslaughter  of  his  patients. 
cure  consumption,  and  was  twice  Dr.  Ramadge  wrote  a  letter  in 
Hied  at  the  Old  Bmiey  for  the      vindication  of  ljing*9  practice. 

intrust. 
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ItSSQ.  intrust  Dr.  Ramadge  replied,  in  great  anger, -jdui  he 
was  a  gentleman  by  birth,  education,  and  profiMten^ 
but  that  Dr.  Tmedie  was  neither  *  *  *.  Iir.Wmekdi^ 
answered  him  by  turning  coolly  on  his  hrri  nnri  rrtihiipg 
out  of  the  room.  Dr.  Tweedie  was  retained,  and  cured 
tlie  patient  by  exactly  opposite  treatment  Dr.  BaMadge, 
it  is  said,  is  frequently  at  supper  with  John  Long.' 
'  JDr.  Tweedie  has  honourably  and  faithfully 
duty  to  his  medical  brethren;  and  we  hope  evay.me 
else  will  do  the  same.  Wc  are  well  aware  who  it  is^  md 
a  medical  man  to  booty  that  makes  the  trio  in  ihoBjiamhf 
suppers.  Let  him  be  warned  in  time^ — he  takes  ^gMmhiM 
to  defend  this  nefarious  quack  and  man-slaughterer  in  the 
face  of  the  whole  profession.  Let  him  take  wamingi^or 
totf  will  not  spare  him.  —  Ed  J*  "  I    » 

The  Defendant  pleaded  the  truth  of  the  all^atidns 
in  justification,  and  issue  was  joined  upon  his  plaasw   ' 

The  alleged  libel,  with  the  exception  of  the  ^ight  Kaes 
in  italics,  had  been  copied  from  a  periodical  jourtel  taUed 
Hie  Lancet^  the  article  in  which  was  headed,  ^ReiuH^rf 
upholding  Quacks.**  .  I  -j '  > 

For  that  article  the  Plaintiff  brought  an  action^lqfpuQsl 
Wakley,  the  editor  of  the  Lancet^  who  pleaded  only  the 
general  issue ;  defended  himself;  and  upon  the  trial  of 
his  cause,  on  the  day  preceding  the  trial  of  the  praent 
cause  against  Ryan^  got  off  with  a  verdiot  ibri^. 
damages.  x-iw- 

Upon  the  trial  of  the  present  cause,  the  Defendant*! 
counsel,  afler  shewing  under  his  plea  of  jnstificatibD, 
what  had  been  the  treatment  of  Mary  Bullock^  and  libat 
had  passed  upon  the  interview  between  the  PJainlif  tfid 
Dr.  Tweedie^  proposed  to  call  Mr.  Brodie^  an  ^miajfent 
surgeon,  to  say  whether  he  would  meet  the  PlaiatiftiD 
consultation ;  but  the  Chief  Justice  held  such  evidcttce 
to  be  inadmissible.  It  was  then  proposed  that  Mr. 
Brodie  should  be  asked,  whether  Dr.  Tweedie  in  re- 
fusing 


% 
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fimng  to  consult  with  the  Plaintiff,  had  honourably  and       18Si. 

fiutbfully  discharged  his  duty  to  the  medical  profession. 

Tbe  Chief  Justice  thought  the  question  ought  not  to  be 

pot,  and  the  Plaintiff  obtained  a  verdict  for  400^  Rtax. 

Tadify  Seijt  moved  for  a  new  trial,  on  the  ground 
thst  Mr.  Brodi^s  testimony  ought  to  have  been  received 
upon  the  same  principle  as  the  opinion  of  scientific  men 
upoo  matters  of  science;  Beckwith  v.  Sydeboiham {a\ 
Severn  v.  Olive  {b)i  or  of  foreign  lawyers  on  questions 
of  fofeign  law;  because  the  jury  must  be  ignorant  of  the 
conventional  rules  and  etiquette  established  in  each  pro- 
fession, which  can  only  be  known,  or  only  accurately 
known,  by  members  of  such  profession.  None,  for  ex- 
ample, but  members  of  the  bar  can  appreciate  the  in- 
fiuny  attendant  on  obtaining  practice  by  courting  and 
feasting  attornies ;  so  that  it  is  only  from  the  estimation 
of  his  brethren  that  the  public  can  judge  whether  an 
individual  conducts  himself  uprightly  in  those  matters 
with  which  he  is  most  concerned.  The  evidence  ex- 
duded,  therefore,  was  indispensable  for  the  Defendant's 
jnstification. 

TiMDAL  C.  J.  Witnesses  skilled  in  any  art  or  science 
may  be  called  to  say  what,  in  their  judgment,  would  be 
the  result  of  certain  facts  submitted  to  their  consider- 
ation ;  but  not  to  give  an  opinion  on  things  with  which 
a  jury  may  be  supposed  to  be  equally  well  acquainted. 
If  in  this  cause  any  specific  rules  of  the  medical  pro- 
fession had  been  given  in  evidence,  the  Defendant  per- 
haps might  have  been  allowed  to  shew  that  the  Plaintiff, 
by  violating  those  rules,  had  rendered  himself  un- 
worthy of  the  countenance  of  his  brethren.  But  the 
question  here  was,  whether  a  physician,  in  refusing  to 

(«)  I  Camph.  XX  6*  (^)  3  ^rod.  isf  Bingb.  72. 

Vol.  IX.  Z  consult 


•30 


CASES  IN  MICHAELMAS  TERM 


1832. 

k4lfA]XHI 

Ryak. 


consult  with  the  Plaintifl^  had  honourably  and  fidthfully 
discharged  his  duty  to  the  medical  profession.  The 
answer  to  that  might  depend  altogether  on  the  temper 
and  peculiar  opinions  of  the  individual  witness,  and  wa^ 
a  point  on  which  the  jury  were  as  capable  of  forming  a 
judgment  as  the  witness  himself.  On  this  ground,  there* 
fore,  there  is  no  reason  for  granting  a  rule  for  a  new 
trial. 


Taddy  then  sought  to  obtain  a  rule  on  the  ground 
that  one  of  the  jurors  had  come  to  the  trial  predeter- 
mined to  give  heavy  damages  against  the  Defendant* 
As  to  which,  he  read  an  affidavit  of  two  members  of  the 
College  of  Surgeons,  who  were  present  at  the  trial  of 
the  cause  of  Ramadge  v.  Wakley^  that  at  the  conclusion 
of  that  trial,  a  person  whose  name  was  not  then  known 
to  them  came  up  and  expressed  his  surprise  at  the;  small 
amount  of  damages  which  had  been  given  to  the  Plaintiff 
in  that  cause,  and  at  the  same  time  said,  ^*  I  shall  be  on 
the  jury  to-morrow,  and  I  will  take  care  that  the  Terdia 
does  not  go  that  way,"  or  words  to  the  like  effect ;  that 
one  of  the  deponents  then  remarked,  that  the  individual^ 
addressing  them  had  not  yet  heard  any  evidence;  to 
which  the  individual  replied,  that  <'  he  had  heard  quite 
enough,   and  that   his  mind  was   made  up  as  to  the 
verdict  he  should  give:"    that  on  the  following  day,. 
Jtme  26.  1832,  the  deponents  were  again  respectively, 
present  in  the  Court  of  Common    Pleas  at  Westnin* 
stcTj  and  that  when  the  cause  of  Ramadge  v.  Bj^an  waa 
called  on  for  trial  the  deponents  saw  the  individual  who 
had  on  the   previous  day  made  the  before-mentioned 
remark  to  them  sitting  as  a  juror  on  the  trial  of  that, 
cause:  that  having  reason  to  believe  the  individual  in 
question  was  John  Minter  Hart  of  Momington  Crescent^ 
they  went  to  his  residence  on  the  3 1st  of  Oc^o&^r,  and 
having  obtained  an  interview,  asked  if  he  had  been  one  of 

the 
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tbe  jurymen  on  the  trial  of  this  cause ;  he  said,  he  ad- 
mitted that  he  had ;  that  he  had  conversed  with  deponents 
at  the  door  of  Westminster  HaU  on  the  25th  of  Jtme  on  the 
subject  of  the  verdict  in  the  cause  of  Ramadge  v.  Wakley^ 
and  recollected  the  remark  he  then  made :  that  he  sup- 
posed deponents  had  come  to  him  about  a  new  trial  in 
Ramadge  v.  Ryatiy  and  that  he  knew  something  that 
would  get  a  new  trial ;  or  words  to  that  effect. 

Other  aflSdavits  disclosed  that  Hart  had  been  struck 
dffthe  roll  ofattornies  for  fraud  and  misconduct. 

The  Court  were  referred  to  Wynn  v.  Bishop  of 
Bangor  {a\  which  was  an  action  of  ejectment  in  which 
a  view  had  been  granted.  On  making  the  view,  one  of 
the  shewers  for  the  Plaintiff*  having  made  certain  ob<* 
servations  upon  the  subject  in  dispute,  one  of  the  jurors 
observed,  that  by  what  they  had  seen,  they  should  soon 
determine  the  dispute ;  and  afterwards,  on  the  day  before 
the  trial,  he  said  that  the  Plaintiff*  was  a  neighbour,  and 
right  or  wrong,  he  would  give  it  for  him.  The  Court 
held,  that  though  that  might  form  a  ground  of  challenge, 
yet  it  was  proper  to  allege  the  matter  as  cause  for  a  new 
trial,  and  granted  the  rule.  The  case  of  Herbert  v. 
Sham  (h)  was  cited  against  the  application,  but  overruled 
by  the  Court.  In  Dent  v.  Hundred  of  Hertford  (c)  a 
new  trial  was  granted  on  an  affidavit  that  the  foreman 
had  declared  that  plaintiff*  should  never  have  a  verdict, 
whatever  witnesses  he  produced. 

A  rule  nisi  having  been  granted  upon  the  matters 
disclosed  in  the  affidavits. 


1832. 


Wilde  and  Spankie  Serjts.   shewed  cause   upon   an 
affidavit  in  which  the  expressions  alleged  to  have  been 


(«)  a  Com.  Rtp*  60 1. 
(b)  II  Mod,  III — 1x8. 


(e)  %SaIk.64S* 
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18S2.  used  by  Hart  at  his  house  on  the  31st  of  October j  were 
altogether  denied,  and  in  which  Hart  explained  the 
Qonversation  in  Westminster  Hall  by  deposing  thdt  his 
words  were,  ^*  Well  I  I  am  surprised  at  such  small 
damages;  had  I  been  upon  the  jury  I  certainly  should 
have  given  very  heavy  damages."  —  "I  am  upon  tlic 
jury  to-morrow,"  That  no  other  words  escaped  him ; 
and  that  he  never  said,  *'  I  will  take  care  the  verdict 
shall  not  go  that  way  to-morrow." 

They  referred  to  Onions  v.  Nash{a)y — where  the 
Court  oF  Exchequer  refused  to  grant  a  rule  for  setting 
aside  a  verdict  on  an  affidavit  of  the  failing  partf, 
stating,  that  one  of  the  jury  was  a  relation  of  the  success- 
ful party,  and  that  they  were  in  habits  of  friendship  and 
intimacy  together,  and  particularizing  various  instanced 
and  expressions  on  the  part  of  the  juryman,  of  partiality 
and  prejudice ;  —  and  offered  an  affidavit  from  the  forii* 
roan  of  the  jury,  on  the  ground,  that  though  in  genehd:! 
an  affidavit  from  a  juryman,  as  such,  cannot  be  received, 
yet  here,  where  the  conduct  of  one  of  the  jurors  was 
impeached,  it  ought  to  be  open  to  the  other  jurors  tt> 
shew  that  the  verdict  wns  not  occasioned  by  the  practice 
of  that  individual. 

The  Court,  however,  refused  to  receive  this  affidavit, 
observing,  that  the  affidavits  on  the  other  side  applied 
only  to  the  conduct  of  the  juror  before  he  entered  the 
jury  box. 

Taddy^  in  support  of  his  rule,  urged,  that  the  expres- 
sion which  Hart  admitted  he  had  used,  "  I  am  on  the 
j,ury  to-morrow,"  if  spoken,  as  it  doubtless  was,  in  ii 
significant  way,  shewed  such  a  predetei'mination  as  woA 
incompatible  with  fair  trial,  and  sufficiently  accounted 
for  the  disparity  between  the  two  verdicts. 

TiNDAL 
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TiNDAL  C.  J.  If  the  ground  of  application  for  a  new 
trial  disclosed  by  the  affidavits  on  the  part  of  the  De- 
fendant had  remained  unanswered  and  uncontradicted, 
I  should  have  thought  the  Court  justified  in  making 
this  rule  absolute ;  for  it  would  go  to  create  a  prejudice 
against  trial  by  jury  if  verdicts  were  to  be  the  result  of 
previous  determination ;  and  expressions  such  as  those 
imputed  to  the  jurof  Hart  would  have  been  a  good 
ground  of  challenge  if  proved  to  the  extent  to  which 
they  have  been  alleged  in  the  affidavit.  In  IL  v.  Cook  {a) 
expressions  of  this  nature  were  deemed  so  improper  that 
the  juror  ought  not  to  be  asked  whether  he  had  used 
them,  but  that  they  ought  to  be  proved  by  such  as  had 
beard  them  spoken.  If,  therefore,  the  expressions  im- 
puted to  Hart  had  remained  unanswered,  this  cause  must 
have  been  referred  to  a  new  jury.  But  the  conversation 
on  the  31st  of  October  is  denied  altogether,  as  is  also  a 
portion  of  that  alleged  to  have  taken  place  on  the  25th 
oijune;  and  the  effect  of  the  residue  appears  to  me 
to  be  sufficiently  answered  by  Hart's  affidavit  This  is 
Dot  a  case,  therefore,  in  which  the  existence  of  such  in- 
justice has  been  established  as  to  call  for  a  new  trial ; 
and  the  precise  ground  of  application  having  been  an-^ 
swered,  the  rule  must  be  discharged. 


1882. 


Gaselee  J.  concurred  in  thinking,  that  the  affidavit 
in  support  of  the  motion  had  been  answered. 


BoSANQUET  J.  The  rule  nisi  was  properly  granted 
upon  the  affidavits  then  before  the  Court,  but  I  think 
they  have  been  answered  as  far  as  regards  the  applica- 
tion for  a  new  trial.  The  situation  of  Hart,  as  an  at- 
torney struck  off  the  roll,  must  be  put  out  of  our  consi- 


(fl)   6  St.  Tr.  337. 
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deration,  because  the  Defendant  need  not  have  left  him 
on  the  panel ;  but  the  expression  imputed  to  him,  that 
*^  he  would  take  care  the  verdict  should  not  go  the  same 
way,"  falls  within  the  principle  of  the  case  in  Saliddf 
and  if  unanswered,  would  have  afforded  ground  for  a 
new  trial ;  but  Hart  denies  having  used  that  expression, 
and  the  sting  of  the  accusation  is  answered. 


AxDERSON  J.  This  rule  was  obtained  on  an  affidavit 
that  one  of  the  jurors  had,  before  he  entered  the  joiy 
box,  made  up  his  mind  as  to  the  verdict  he  should  give; 
and  if  that  charge  had  remained  uncontradicted,  the 
rule  must  have  been  made  absolute.  But  the  whole 
sting  of  the  charge  is  answered ;  and  though  the  ex- 
pressions which  the  juror  admits  himself  to  have  used 
were  imprudent,  yet,  his  entertaining  a  strong  opinioa 
on  a  former  verdict  is  not  incompatible  with  his  giving 
a  correct  verdict  on  the  case  which  was  to  come  before 
him. 

There  was  no  reason  why  he  should  speak  in  a  signi- 
ficant way  to  mere  strangers,  and  there  is  nothing  in 
the  language  which  he  admits  which  would  lead  one, 
independent  of  manner,  to  assume  that  he  had  prejudged 
the  verdict  he  was  himself  to  give. 

Rule  discharged. 
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Cocks  v.  Nash.  -ATw.  x6. 


n^HE  declaration  stated  that  the  Defendant,  by  his  To  t  plea  that 

certain  writing  obligatory  sealed  with  his  seal,  and  J^j^^*^ 
shewn  to  the  Court,  the  date  whereof  was,  &c.  acknow-  one  of  two 
ledged  himself  to   be  held  and  firmly   bound  to  the  J®*"*'  obUgon, 
Plaintiff  in  the  sum  of  200^  of  lawful  money,  to  be  yepKed  that 
paid  to  the  Plaintiff;  which  said  writing  obligatory  was  the  release  wat 

iinder  and  subject  to  a  certain  condition  thereunder  ^T"  ^   "* 

''  ^  undertaking 

written,  whereby  it  was  declared  that  if  one  Mary  Nash  on  the  part  of 
in  the  said  condition  mentioned,  and  the  Defendant,  their  ^*  Defend- 
heirs,  executors,  and  administrators,  or  either  of  them,  obligor,  that 
should  well  and  truly  pay  or  cause  to  be  paid  unto  the  release 
Oie  Plaintiff  the  full  sum  of  200/.  with  5  per  cenu  in-  '^""^f  °'^, . 

'^  operate  in  hic 

terest,  the  interest  to  be  paid  half  yearly  from  the  date  discharge! 

of  the  said  writing  obligatory,  (and  on  condition  that  half  ^^^  *^' 
s  year's  notice  should  be  given  by  the  Plaintiff  to  the  De- 
fendant or  the  said  Mary  Nash^  in  a  lawful  manner,  before 
requiring  payment  of  the  said  200/.  in  the  condition  men- 
tioned,) without  fraud  or  further  delay,  then  the  last-men- 
tioned obligation  should  be  void  and  of  none  effect,  or 
else  to  remain  in  full  force  and  virtue.  The  Plaintiff  then 
averred  that  he  did  on  the  14lh  of  October  1831,  to  wit, 
at,  &a  in  a  lawful  manner  give  notice  to  Mary  Nash 
and  the  Defendant  to  pay  to  him  the  Plaintiff,  at  the 
expiration  of  half  a  year  after  the  receipt  of  that  notice, 
the  said  principal  sum  of  200/.  in  the  condition  of  the 
writing  obligatory  mentioned,  and  all  interest  thereon : 
but  that  the  said  Mary  Nash  and  the  Defendant  did 
not,  nor  did  either  of  them  at  the  expiration  of  half  a 
year  from  the  receipt  of  the  last-mentioned  notice, 
or  at  any  time  before  or  after,  well  and  truly  or  in 
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iaS2.r  i     aiq^  manner  pay  to  the  Plaintiff  the  said  principal  9om 
of.  2001.  in  the  condition  of  the  said  writing  obligatory 
mentioned,  and  the  interest  thereon,  or  any  partof  aiicki .. 
principal  or  interest  i 

The  writing  obligatory  was  set  out  in  the  first  plea  on 
oyer,  as  follows:  —  ^^  Know  all  men  by  these  presents^  ifaat 
I,  Mary  Nash  of  the  town  of  Ludtavo^  widow,  and  FMiei 
Nashf  of  the  said  town  o{Ludl(/a>  in  the  county  oS  Stiop^  . 
gentleman,  are  held  and  firmly  bound  to  William  Cocks  ef 
Dodmore  Farm  in  the  parish  of  Stanton  Lacy^  and  couotj 
of  Salop^  in  the  sum  of  200/*  of  good  and  lawful  money 
of  Great  Britain^  to  be  paid  to  the  said  William  Cocks  ot\ 
his  certain  attorney,  executors,  administrators,  or  as- 
signs; for  the  true  payment  whereof  we  bind  ourseUe^ 
our  heirs,  executors  and  administrators,  firmly  by  these 
presents.     Sealed  with  our  seals;  dated  this  14th  day  pf 
October  in  the  sixth  year  of  the  reign  of  our  soYcreigp 
lord  George  the  Fourth."     The  condition  corresponded . 
with  the  statement  in  the  declaration. 

The  Defendant  pleaded,  first,  non  est  factum;  ^econdly^ 
that  after  the  making  of  the  same  writing  obligatory  in 
the  declaration  mentioned,  and  whilst  the  same  was  in 
full  force  and  virtue,  and  before  the  commencement  of 
this  suit,  to  wit,  on,  &c.  at,  &c.  the  Plaintiff  by  a  certain 
deed,  sealed  with  his  seal,  to  wit,  a  certain  deed  of  re- 
lease, for  the  considerations  therein  expressedf  released, 
and  discharged  the  said  Mary  Nash  oi  vluA  from  tbe\ 
same  writing  obligatory,  and  all  actions  in  respect 
thereof.     The  Plaintiff  replied,  \ 

That  the  said  supposed  deed  of  release  was  made  and.,, 
executed  by  the  Plaintiff  to  Mary  Nash^  with  the  iuiovv  . 
ledge,  privity,  and  consent,  and  at  the  request  of  the 
Defendant,  and  on  the  condition  and  express  promise 
and  undertaking  by  and  on  the  part  of  the  Defendant 
to  the  Plaintiff,  that  the  said  release  should  not  operate 
to  release  the  Defendant  from,  or  in  any  way  prejudice 

the 


J  . 


Wilde  SerjL  contra.  In  those  cases  the  word  of  art 
w^  tis^  in  the  declaration ;  but  a  plea,  and  particulacly 
a  pt^a  which  seeks  to  set  up  an  estoppel,  requires  more 
pred8?<m :  the  law  will  not  intend  that  the  party  sealed 
tb^'dto}  unless  it  be  expressly  averred ;  Ftizgerald  V; 
0<^Cg):  and  though  a  bond  set  out  on  oyer  recites, 

{a)  3  J3.  Cff  AdoL  175.  (il)  Cro,  Jac.  430. 

{b)  4  iW,  Gf  5.  4a3-  (c)  Cro.  Eiiz.  737. 

(r)  %B.i^  B.  38.  (^)  Com.  Rep.  139. 

"In 
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the  rigbu,  ctaims,  or  remedies  of  the  Plaintiff  against  I&SSi^' 

tb(t  DefeiKlant,  opon  or  in  respect  of  the  said  writing  *^  X^ ' 

oUtgatoryi  ^   , " 

Demurrer  and  joinder.  NiiBHkVl 

• "       ■      ■   • 

'AAin»  SerjU  tn  support  of  the  demurrer.  The  re-^ 
pliGatio'h  is  ill,  for  it  sets  up  a  parol  undertaking  to 
vary  tMs  release  set  out  in  the  plea,  an  instrument  under 
seiiS.'  ^  By  express  provision  or  apt  recital  in  the  release 
itself,  the  o(>eration  of  that  instrument  might  have  been 
cooifined  to  one  of  the  co-obligors ;  Simofis  v.  Johnson  (ir), 
Pdffler  V.  Homersham  (i),  Solly  v,  Forbes  [c).  Bat  a 
mWt  pftro)  agreement  cannot  alter  the  language  of  the 
iDStfament  under  seal,  which  being  an  unqualified  re« 
leitte  tif  one  of  the  co-obligors,  operates  as  a  release  of 
bith. 

'b  ^^11  perhaps  be  contended,  that  the  plea  is  ill,  for 
watft  of  an  averment  that  the  bond  on  which  the  release 
was  to  operate,  was  sealed  with  the  seal  of  Mary  Nash  $ 
bnfC  sticfa  ftn  objection  can  only  be  taken  on  special  de- 
mtirref,  for  the  fact  that  Mary  Nash  sealed  the  bond,  is 
inVolVed  in  the  allegation  that  the  Plaintiff  released  her 
fr6m  it.  Besides,  the  plea  states,  that  the  Plaintiff  dis- 
charged Mary  Nash  from  the  same  writing  obligatory^ 
and  writing  obligatory  is  a  term  of  art  which  implies 
sealing  by  the  obligor.  1  Wms,  Sawid.  291.  Ashmore  v. 
I^ky{d)f  Penson  v.  Hodges,  (e) 
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1839.  ^*  In  witness  whereof  we  have  set  oar  hands  and 
.seals,"  that  does  not  amount  to  an  aTermeet  that 
the  party  sealed  the  bond:  the  averment  must  be 
made  expressly :  Moore  v.  Jones,  (a)  The  plea^  there- 
fore, is  ill,  and  the  replication  is  sufficient;  tar  A' 
though  a  parol  agreement  cannot  be  set  up  in  opposi- 
tion to  a  deed  by  one  of  the  parties  to  the  deed,  jet  it 
may  be  binding  in  the  nature  of  collateral  undertaking 
on  one  who  is  not  a  party  to  the  deed.  Now  the  Dt- 
fendant  was  not  a  party  to  the  deed  of  release  given  to 
Mary  Nash  ;  that  deed  therefore  cannot  operate  by  way 
of  estoppel  between  the  Defendant  and  Plaintifl^  for 
estoppel  can  only  be  between  parties ;  and  a  rdease  by 
operation  of  law  being  construed  more  &vourably  ibr 
the  relessor  than  a  release  by  deed,  —  Co.  Lit.  264  i. 
Vin.  Abr.  Release^  Z.  S.  pi.  S.  —  the  apparent  release  by 
<^ration  of  law  accruing  to  the  Defendant,  out  of  the 
Plain tilf's  deed  to  Mary  Nashj  may  be  connected  with 
the  Defendant's  parol  agreement,  and  in  order  to  ^ve 
effect  to  the  manifest  intention  of  the  Plaintiff  and  De- 
fendant, that  deed  may  be  construed,  not  as  a  general 
release  of  the  Plaintiff's  claim,  but  as  a  covenant  not 
to  sue  Mofy  Nash :  and  such  a  covenant  will  not  operate 
in  discharge  of  a  co-obligor;  Dean  v.  NewhaU{b)j  HuUm 
V.  Eyre  (c).  Twopenny  v.  Youtig.  (d)  Thus,  in  Solfy  v. 
Forbes  {e)j  a  release  was  given  by  Plaintifis  to  JLf 
one  of  two  partners,  with  a  provision  that  it  should 
not  prejudice  any  claims  which  Plaintiffs  might  have 
against  B.,  the  other  partner ;  and  that  in  ord^  to 
enforce  tiie  claims  against  A,  it  should  be  lawful  ior 
Plaintiffs  to  sue  A.f  either  jointly  with  B.  or  sqia^ 
rately:  in  an  action  by  Plaintiffs  against  A*  and  B49 
that  release  having  been  pleaded  by  A.,  and  set  out  in 
oyer  in  the  replication,  with  an  averment  that  the  action 

(a)  a  Ld.  Rajmd.  1536.  {d)  sB.^  C.  ao8. 

(b)  8  T.  R.  168.  (e)  %B.&B.  38. 
(0  6  Taunt.  289. 

was 
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was  prosecuted  against  A.  jointly  with^.,  for  the  pur-  1832. 
pose  of  enabling  Plaintiffs  to  recover  payment  of 
monies  due  from  jB.  and  A.  to  Plaintiffs,  either  out  of 
xbe  joint  estate  of  B.  and  A.^  or  from  B.^  or  bis  separate 
estate,  the  replication  was  demurred  to,  and  the  demurrer 
OTemiled.  In  Goodtitle  v.  Bailey  {a\  an  instrument  in 
tbe  form  of  a  rdease  was,  in  order  to  effect  the  intention 
of  the  parties,  allowed  to  operate  as  a  grant ;  and  Lord 
Monoid  said,  *'  The  rules  laid  down  in  respect  of  the 
construction  of  deeds  are  founded  in  law,  reason,  and 
common  sense ;  that  they  shall  operate  according  to  the 
intention  of  the  parties,  if  by  law  they  may ;  and  if  they 
cannot  operate  in  one  form,  they  shall  operate  in  that 
which  by  law  will  e£fectuate  the  intention." 

Adams  in  reply  was  stopped. 

TiNDAL  C.  J.  The  first  question  is,  whether  the 
matters  disclosed  in  this  replication  operate  so  in  avoid- 
ance of  the  plea  as  to  entitle  the  plaintiff  to  sustain  his 
action.  The  plea  states  that,  before  the  commencement 
oF  tbe  action,  the  Plaintiff  by  a  certain  deed  of  release, 
sealed  with  his  seal,  released  and  discharged  Mary  Nash^ 
one  of  the  obligors  in  the  bond  on  which  the  Plaintiff 
has  declared,  of  and  from  the  same,  and  all  actions  in 
respect  thereof.  The  replication  alleges,  that  the  sup- 
posed deed  of  release  was  executed  to  Mary  Nash  with 
the  knowledge,  and  at  the  request  of  the  Defendant,  and 
on  the  condition  and  undertaking,  on  his  part,  that  the 
release  should  not  operate  to  release  him,  or  in  any 
way  prejudice  the  Plaintiff's  claim  against  him.  And 
the  objection  to  the  replication  is,  that  it  seeks,  by  the 
introduction  of  parol  evidence,  to*put  on  an  instrument 
under  seal,  a  construction  differing  from  the  import  of 

(a)  Cowp.  600. 

that 


Cocks 
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I8S2*  that  instrument  That  is  an  objection  which  was 
esteemed-  fatal  as  early  as  the  time  of  Lord  Cokef  who 
lays  it  down  in  the  Countess  of  SutlancTs  case  (a),  that 

Nash.  there  could  not  be  any  bare  averment  against  indentupTQ^ 
parcel  of  an  insurance,  that,  after  the  making  of  the  ii^r 
dentures,  and  before  completing  the  assuraocCf  *^  b][ 
mutual  agreement  of  the  parties,  it  was  concluded  aad 
agreed  that  the  assurance  should  be  to  other  uses :  bti^ 
if  other  agreement  or  limitation  of  uses  be  madej)j 
writing,  or  by  other  matter  as  high  or  higher,  then  ^^, 
last  agreement  shall  stand ;  for  every  contract  or  Bgpxr, 
ment  ought  to  be  dissolved  by  matter  of  as  high  a  qaturt 
as  the  first  deed; — 'dissolvi  eo  ligaminey  quo  ligqtv% 
est.**  —  ^^  It  would  be  dangerous  to  purchasers,  and, all 
others  in  such  cases,  if  nude  avernients  against  matter 
in  writing  should  be  admitted." 

The  effect  of  the  argument  on  the  part  of  the  Plain* 
tiff  is,  that  this  instrument,  which  purports  to  be  an 
explicit  release  of  an  entire  demand,  ought  to  opi^ratf. 
only  as  a  covenant  not  to  sue  one  of  two  joint  obfigpfs^ 
What  is  that  but  an  instance  of  the  danger  apprehendjod 
by  Lord  Coke  ?  It  is  urged  that,  though  it  might  be 
objectionable  to  vary  the  express  terms  of  the  instru- 
ment as  to  the  re-lessee  Mary  Nash^  the  same  objection 
does  not  apply  in  the  case  of  a  third  person  only  ior 
cidentally  affected.  But  I  am  not  aware  of  any  suc^ 
distinction  in  the  effect  of  a  single  instrument,  or  thatj|t 
can  be  properly  drawn.  In  Davey  v.  PrendergrQSsiJ))^ 
the  Court  of  King's  Bench  adopted  no  such  distinctipq,. 
byt  held,  that  the  legal  effect  of  an  instrument  und^. 
seal  could  not  be  altered  by  parol  averment.  .  Ther^  it 
was  held,  that  it  was  not  any  defence  at  law  to  aa  action 
on  a  bond  against  a  surety,  that  by  a  parol  agreement 
time  had  been  given  to  the  principal. 

(«)  5  Rep.  a6.  (b)  5  J5.  fcf  Aid,  187. 

The 
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The  cases  which  have  been  referred  to  are  answered  HSi: 
by  merely  looking  to  the  -  statement  of  them  in  the 
books :  as  Hulton  v.  Eyre^  in  which  the  deed  was  merely 
t  covenant  not  to  sue,  and  if  this  had  been  such,  there 
w6Qld  haTc  been  no  difficulty  in  the  case.  Solly  v. 
Hirbes  turned  on  the  effect  of  a  deed,  as  it  was  to  be 
colRected  from  the  whole  instrument  taken  together; 
diid  if  we  could  collect  from  the  whole  of  this  deed  that 
ii  Was  not  intended  to  operate  as  a  release,  that  case 
wbold  have  had  some  application.  The  £rst  ground  of 
aiiswefr,  therefore,  to  the  construction  contended  for  on 
die  t)art  of  the  Plaintiff,  is,  that  he  cannot  by  parol 
averment  vary  an  instrument  under  seal ;  and  the  agree- 
mitot  which  he  proposes  to  set  up  is  in  itself  destitute  of 
obnsideration. 

The  Plaintiff  then  objects  to  the  Defendant's  plea, 
tlifit  it  does  not  allege  the  bond  to  have  been  ever 
^ecuted  by  Mary  Nash ;  but  looking  to  the  whole  of 
ttre  record,  we  think  this  objection  is  answered,  par- 
dctdarly  by  the  matter  contained  in  the  replication. 
After  setting  out  the  bond  on  oyer,  and  describing  it  as 
tiie  bond  of  the  Defendant  and  Mary  Nash^  which  of 
itietf  would  not  be  a  sufficient  averment  that  it  had 
b^n  executed  by  her,  the  Defendant  alleges  that  the 
Plaintiff  released  Mary  Nash  from  the  same  writing 
oUigatory.  It  requires  no  more  than  a  common  in- 
tendment to  say  that  the  allegation  of  a  release  of  Mary 
Nash  from  the  bond  set  out  on  oyer,  involves  the 
stippbsition  that  she  executed  it  as  well  as  the  Defendant ; 
for  unless  she  executed  it,  from  what  was  she  released  ? 
attd  the  Plaintiff  in  his  replication  does  not  deny,  but 
ebnfesses  and  avoids  such  allegation,  for  he  admits  that 
he  ^executed  the  release  to  Mary  Nash.  If  he  did, 
we  must  intend  on  his  own  shewing  that  she  executed 
the  bond^  otherwise  how  could  he  grant  the  release  ? 

The 
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IBSi*       The  plea,  therefore,  is  sufficient,  and,  on  the  whole, 
our  judgment  must  be  for  the  Defendant* 

Gazelee  J.     I  agree  with  my  Lord  Chief  Justice  od 
both  points.     No  doubt  a  deed  may  be  construed  as  a 
release  or  a  covenant  not  to  sue,  according  to  the  intent 
of  the  parties,  manifested  by  the  contents  of  the  deed; 
but  the    Plaintiff  cannot  shew  that  intent  by  parol 
evidence.      In  all  the  cases  cited,  the  Court  has  ei- 
tracted  the  meaning  of  the  parties  from  the  deed  itself. 
We  come  then  to  the  question  as  to  the  sufficiency  of 
the  plea;    which,  if  it  had  stood  alone,   might  hav 
given  some  rise  to  doubt,  inasmuch  as  it  contains  no 
averment  that  the  bond  was  executed  by  Mary  NaA ; 
but  when  we  come   to   the   replication,   the   Plaintiff 
admits  the  release  of  a  writing  obligatory,  executed  by 
the  Defendant  and  Mary  Nash. 

BosANQUET  J.  I  am  of  the  same  opinion.  If  Mary 
Nash  were  a  party  to  the  bond,  the  release  to  her 
operates  as  a  release  to  the  Defendant,  unless  tka 
Plaintiff  shews  something  to  alter  its  effect.  Now  a 
deed  of  release  may  be  explained  by  recital,  or  other 
matter,  contained  in  the  same  deed,  as  appears  by  the 
case  of  Solly  v.  Forbes ;  but  the  Court  cannot  look  at 
an  instrument  of  a  lower  degree,  in  explanation  of  an 
instrument  under  seal.  The  only  question  remainii^ 
is,  whether  Mary  Nash  were  a  party  to  the  bond,  and  that 
the  Plaintiff  admits  by  pleading  over  and  endeaTouriog 
to  avoid  the  release  by  new  matter.  The  plea  sets  up 
a  release  of  Mary  Nash  from  the  writing  obligatory; 
when  the  Plaintiff  in  his  reply  confesses  the  release,  he 
sufficiently  acknowledges  her  to  have  been  a  party  to 
the  bond. 

Alderson  J.  concurring,  the  Court  gave 

Judgment  for  the  Defendant 
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Ridley  and  Others,  Assignees  of  White,  a       ^^'  »9- 

Bankrupt,  v.  Gyde. 

^rROVER  by  the  assignees  of  Whiter  a  bankrupt.  The  On  the  a5th 

validity  of  the  commission  being  disputed,  the  act  of  ®  ♦JdVbeinff 
bankruptcy,  on  which  the  Plaintifis  relied,  was  a  war-  pressed  by  L, 
cant  of  attorney  and  bill  of  sale,  alleged  to  have  been  for  the  pay- 
given  by  }Vhii€  to  the  Defendant,  by  way  of  fraudulent  debt, promised 
preference,  and  in  contemplation  of  bankruptcy ;  as  to  to  give  se* 

which  ^""^  *^  "**^ 

'  day.     Instead 

It  appeared  that  White  had  long  been  indebted  to  the  of  doing  so. 
Defendant,  who  was  one  of  his  relations,  and,  from  the  f^*  ^'^^  ^^^7 

,  immediately, 

summer  of  1827,  had  been  frequently  pressed  for  pay-  gave  security 

ment;  that  on  the  18th  of  October  1830,  the  Defendant's  to  G.,  and  did 
solicitor  apprized  Wliite^  the  Defendant  was  determined       .     ...  * . 

to  take  proceedings  unless  security  were  given,  and  sug-  aoth  of  No- 

fiested  that  White  should  give  a  warrant  of  attorney ;  y^^^^*  w^«» 

^  he  had  a  con- 

White  said,  "  I  cannot  do  it  whatever  may  be  the  con-  versation  with 

sequence ;"  but,  upon  being  further  pressed,  asked  and  ^-  *^ut  the 

obtained  leave  to  consult  his  own  solicitor.    On  the  19th,  J^^JIT  ^  ^*^^" 

to  o. 

he  consented  to  give  the  securities  required,  and  executed       tV.  having 

the  bill  of  sale  at  Cheltenham  on  the  25th  October.     On  *>««"  declared 

the   part   of  the    Plaintiffs,  Lovedayj   the  solicitor  of  j^^^j  |,jg  ^, 

Hare^  another  of  White's  creditors,  stated,  that  he  had  signees  relying 

been  long  pressing  White  from  day  to  day  for  the  pay-  ^I^jj^'Juptcy 

ment  of  the  debt  due  to  Hare ;  that  White  made  various  alleged  to 

excuses  up  to  the  25th  October  1830,  when  he  promised  ^*^*  ^" 

.  ,  ,  ^  commited  m 

to  give  Hare  security  on  the  following  day,  instead  of  giving  this 
which  he  immediately  left  Leamingtonj  the  place  of  his  security  to  C?., 
residence,  for  Cheltenham^  and  Laveday  never  saw  him      ^^^^^  ^^ 

declarations 
made  by  W,  to  L,  on  the  20th  of  November^  were  admissible  evidence  towards 
vttabiifhiog  the  act  of  bankruptcy. 

again 
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1882.  again  till  the  20th  of  November  foliowiog.  In  the  intaml, 
however,  he  received  a  letter  from  tykile  (whidi  was 
read  to  the  jury))  in  which  While  admitted  he  had  gmo 

Gydi»  securities  to  Gi/de^  who  would  have  arrested  him  if  Se 
had  not  done  so ;  that  Gydef  however,  had  no  fbtai&B 
of  putting  in  his  claim,  if  he,  fVhite,  could  go  on  with- 
out molestation,  but  that  if  driven  by  his  crediton  to 
extremity,  he  must  take  the  benefit  of  the  insolvent  act 
In  consequence  of  this  letter,  Loveday  had  an  interview 
with  fVkite  on  the  20th  of  November^  and  gave  die  Al- 
lowing account  of  the  conversation  between  them :  *  I 
asked  what  the  security  was  which  he  had  given  to 
Gyde;  he  told  me  he  did  not  know.  I  asked  if  be  had 
made  an  assignment  to  Gyde ;  he  said  he  did  not  know. 
I  asked  if  he  had  given  a  warrant  of  attorney;  be  said 
he  did  not  know  what  the  security  was.  I  told  him  fee 
must  be  a  very  great  rascal  to  go  and  give  security  after 
his  promise  to  me;  he  said  he  owed  Mr.  Oyd€  tbe 
money,  and  no  one  could  blame  him  for  taking  care  of 
his  relations." 

The  admissibility  of  this  evidence  was  contested  By 
the  counsel  for  the  Defendant,  but  Tindal  C.  J.  befioire 
whom  the  cause  was  tried,  thought  it  might  properly  t)e 
received,  and  a  verdict  was  found  for  the  Plaintifi. 

Jones  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  oo  the 
ground  that  though  declarations  of  a  bankrupt  accom- 
panying an  act  of  bankruptcy  are  admissible  in  evidence 
to  shew  the  quality  of  such  act,  yet  they  are  not  adnnia- 
sible  to  affect  the  interests  of  a  bon&Jlde  grantee,  at  all 
events  not  unless  made  in  his  presence.  And  that'de^ 
clnrations  made  so  long  after  the  act  are  not  admissible 
at  all. 

Bompas  Serjt  shewed  cause.  The  declarations  in 
question  were  properly  received  as  part  of  the  resgesUt 
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which  constituted  tlie  act  of  bankruptcy.  From  the  I8th       lfi32. 
of  October  to  the  20th  of  November^  the  preference  of    ^iSpCT^ 
Gj/de^  by  the  deception  practised  with  regard  to  Harcj  f,^ 

fras  one  continued  transaction.  The  expressions  of  a  Gyur. 
bftiikrupt  with  reference  to  the  state  of  his  affairs  at  the 
(iiDe»  are  almost  the  only  evidence  by  which  it  can  be 
aioertiuned  whether  a  contested  assignment  has  -been 
fraudulent  or  not  In  Rawson  v.  Haigh  (a),  Park  J. 
siddj  '^  I  am  satisfied  that  declarations  made  during  de- 
ptrture  and  absence  are  admissible  in  evidence  to  shew 
ibe  motive  of  the  departure.  It  is  impossible  to  tie 
down  to  time  the  rule  as  to  the  declarations ;  we  must 
jiidlge  from  all  the  circumstances  of  the  case;  we  need 
not  go  the  length  of  saying  that  a  declaration  made  a 
mon^  after  the  fact  would  of  itself  be  admissible;  but 
i^  as  in  the  present  case,  there  are  connecting  circum- 
atancesy  it  may,  even  at  that  time,  form  part  of  the  whole 
r€i  gates!* 

Janes.  The  res  gcstce  m  question  upon  the  trial  of 
ihis  cause,  were  the  execution  of  securities  on  the  19th 
and  25th  o(  October;  and  expressions  used  by  the  bank- 
rupt on  those  days,  or  perhaps  the  day  after,  might^have 
been  admissible  in  evidence  to  shew  the  state  of  his  inten- 
tions npon  the  occasion.  But  no  case  has  gone  the  length 
nT  admitting  declarations  made  a  month  after  the  trans- 
action to  which  they  refer.  If  declarations  made  a  month 
after  the  fact  are  held  admissible,  it  will  be  difficult  to 
firaw  a  line,  or  to  hold  that  they  may  not  be  received, 
tboQgh  made  after  an  interval  of  two,  or  even  twelve 
months.  No  transfer  by  a  trader  would  be  safe»if  open  to 
impeachment  by  declarations  made  so  long  after  the  fact. 

Tjndal  C.  J.  The  ground  on  which  this  rule  has 
been  obtained  is,  that  conversations  between  the  bank- 

(a)   %  Bingb,  zc4* 
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]832.        rupt  and  Laoeday^  touching  a  security  which  was  de- 
manded on  the  part  of  one  of  the  bankrupt's  creditors, 
ought  not  to  have  been  admitted  in  evidence,  to  shew 
that  securities  previously  given  by  the  bapkrupt  to  the 
Defendant  w^re  fraudulent.     It  is  objected  that  these 
conversations  passed  in  the  absence  of  the  party  to  be 
affectedf  and  that  evidence  of  declarations  is  not  ad- 
missible where  the  party  who  made  them  is  alive,  and 
n}ay  be  examined  on  oath.     It  is  admitted,  however, 
that  if  these  conversations  had  been  part  of  the  res  gesia^ 
they  were  admissible  in  evidence ;  for  many  cases  have 
gone  the  length  of  deciding,  that  when  a  bankrupt  has 
done  an  equivocal  act,  his  declarations  accompanying 
the  act  are  admissible  to  explain  his  intentions;  as, 
where  he  has  left  his  dwelling-house,  which  he  may  have 
done  either  in  furtherance  of  his  business  or  to  avoid 
payment  of  a  debt;  so,  where  he  has  been  denied  to  a 
creditor,  or  has  begun  to  keep  house.     And  the  rule  b 
not  confined  to  the  precise  time  of  the  act  in  question; 
for,  in  Bateman  v.  Bailey  (a),  a  declaration  made  the  day 
after  was  received  in  evidence.    The  Court  must  in  ea^ 
case  consider,  whether  the  declaration  proposed  to  be 
received    does  or  does  not  come  within  a  reasonable^ 
time  of  the  disputed  act.     Now  the  act  of  bankruptcy 
on  which  the  Plaintiff  relied  in  the  present  case  was  a 
fraudulent  transfer  by  way  of  preference,  which  is  xx(A 
capable  of  beipg  proved  by  any  single  incident,  but  can 
only  be  established  by  shewing  the  situation  of  the  bask- 
rupt,  and  his  conduct  and  language  with  reference  to  tb^ 
whole  transaction  ;  and  the  question  is,  whether  tl)€  con- 
versations objected  to  are  not  to  be  considered  as  accoovr 
panying  the  act  of  preference.     The  point  to  be  ascer* 
tained   is,   what  was    the  motive   which    indu^ced    th^ 
bankrupt  to  give  a  security  to  his  relation  Gyde^  when 
§nother  creditor  was  pressing  for  security  in  vain.     Th^ 

{a)  sT.R.si%. 
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witness  hcweday  stated,  that  he  had  from  day  to  day 
been  pressing  the  bankrupt  to  give  security  to  Hare^ 
one  of  his  creditors ;  that  the  bankrupt  made  various  ti, 

excuses  up  to  the  25th  of  Octobei\  when  he  promised  to  6^£. 
give  the  security  required  on  the  following  day ;  instead 
of  giving  it,  however,  he  went  to  Cheltenham^  and  was 
hot  seen  again  by  Ijoroeday  till  Naoember  the  20th.  Love- 
day  then  renewed  the  pressure  which  the  bankrupt  had 
eluded  by  his  retreat  to  Chellenham^  and  the  conversation 
of  that  day  is  no  more  than  a  resumption  of  the  con- 
versation broken  off  on  the  25th  of  October.  He  then 
asked  him  where  he  had  been,  and  what  security  he  had 
given  to  Gyde.  It  seems  to  me  not  immaterial,  but  ex- 
tremely material  and  a  part  of  the  entire  transaction,  that 
on  the  20th  of  November  the  bankrupt  being  questioned 
about  the  security  he  had  given  in  the  interval  of  his 
'absence,  gave  a  false  account  of  the  matter,  pretending 
that  he  did  not  know  the  nature  of  the  security,  when  it 
appears  clearly  that  he  had  not  executed  the  warrant  of 
ikttomey  to  Gyde  till  after  a  consultation  with  his  pro- 
fessional adviser  as  to  the  nature  of  the  instrument.  To 
shut  out  this  conversation  would  be  to  shut  out  the  best 
evidence  in  the  cause.  The  letter  from  the  bankrupt  was 
admitted  on  the  same  principle,  that  it  formed  part  of 
the  matter  on  which  the  Judge  and  jury  had  to  decide, 
tiamely,  why  the  bankrupt  had  yielded  to  the  pressure  of 
one  Creditor  after  having  refused  to  yield  to  the  pressure 
of  another.  I  think  it  fell  within  the  principle  on  which 
i$}milar  declarations  have  been  admitted  in  other  cases, 

~;tod  that  it  was  not  too  distant  in  point  of  time. 

1  ■  ■    ■ 

Park  J.  I  do  not  say  that  isolated  and  distinct  de* 
darations  of  a  bankrupt  are  to  be  received  in  evidence, 
but  when  the  effect  of  an  equivocal  net  depends  upon 
the  motives  by  which  the  bankrupt  was  actuated,  a  know- 
ledge of  those  motives  can  only  be  obtained  by  evidence 
of  the  expressions  he  has  used,  coupled  with  the  circum- 
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1839.  stances  in  which  he  was  placed  at  the  time,  and  the 
whole  course  of  his  conduct  in  the  matter.  I  adhere 
therefore  to  what  I  said  in  Rawson  v.  Haigh.  It  is  not 
necessary  to  lay  down  the  precise  time  within  which 
such  declarations  shall  be  admissible  or  excluded ;  bat 
the  nature  of  an  act  depending,  not  on  declarations 
alone,  but  on  the  conduct  of  the  bankrupt,  it  must 
always  be  considered  whether  there  are  any  and  what 
fconnecting  circumstances  between  the  declaration  and 
the  act. 

Here  the  bankrupt  goes  away  at  a  time  when  he  is 
under  pressure  by  one  of  his  creditors;  during  his 
absence,  he  executes  in  favour  of  a  relation  an  instru- 
ment of  the  nature  of  which,  on  his  return,  he  falsely 
professes  a  total  ignorance.  Those  circumstances  are 
all  connected  together  as  part  of  the  same  transaction, 
and  the  declarations  are  admissible,  as  affording  a  prin- 
cipal clue  to  the  intentions  of  the  bankrupt. 

Gaselee  J.  I  entertain  great  doubt  on  the  point 
which  has  been  argued,  and  cannot  concur  with  the 
rest  of  the  Court  that  these  declarations  were  admissiUe. 
I  have  great  doubts  whether  declarations  of  a  bankrupt, 
made  behind  the  back  of  a  person  to  whom  he  has  given 
a  security,  can  be  given  in  evidence  against  that  persoa. 
Where  a  party  has  conveyed  an  estate,  no  subsequent 
declarations  of  his  can  be  admitted  as  evidence  against 
the  interest  of  his  grantee ;  and  a  trader's  giving  security 
for  a  debt  is  not  like  his  leaving  his  house,  which  is  an 
act  of  bankruptcy  of  itself,  unless  explained.  Here,  the 
first  security  impeached  was  given  on  tlie  19th  oiOctcber^ 
and  the  first  conversation  admitted  in  evidence  took  place 
on  the  25th.  How  soon,  after  the  party  returned  from 
Cheltenham^  does  not  distinctly  appear,  but  it  was  not  till 
many  days  after  the  security  was  given  there  to  Gyde 
that  the  second  conversation  took  place,  and  that,  when 
Gyde  was  not  present.    It  seems  to  me  that  that  is  a 
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distance  of  time  too  £:reat  for  the  admission  of  declar-        1832. 
ations  made  in  the  absence  of  the  party. 

BosANQUET  J.  I  am  of  opinion  that  the  two  con- 
Tersations  of  the  25th  of  October^  and  the  20th  of  No* 
vembcTj  were  admissible  in  evidence.  The  letter  of 
November  was  not  objected  to  at  the  trial,  and  there- 
fore I  confine  my  opinion  to  the  two  conversations. 
As  a  general  rule,  no  doubt,  a  bankrupt  who  has  ex- 
ecuted a  security  cannot  be  allowed  to  impeach  it  as 
against  the  grantee ;  but  the  question  here  is,  whether 
the  security  in  question  was  given  by  way  of  fraudulent 
preference ;  and  in  such  cases  the  material  enquiry  is 
what  was  the  situation,  conduct,  and  language  of  the 
bankrupt  with  reference  to  the  whole  transaction.  Here, 
two  conversations,  have  been  given  in  evidence,  from 
which  it  appears  that  the  bankrupt,  being  pressed  by  one 
of  his  creditors  to  give  security  for  a  debt,  made  false 
and  frivolous  excuses,  which  of  themselves  would  be 
evidence  of  an  embarrassed  state  of  affairs.  But  they 
are  evidence  on  another  ground :  about  the  time  that  the 
security  was  given  to  Gyde^  the  other  creditor  was  also 
pressing  the  bankrupt.  Now  if  a  trader,  being  pressed 
by  one  creditor,  makes  excuses  for  not  giving  security, 
and  at  the  same  time  is  found  to  be  giving  security  to 
another,  that  raises  a  question  for  the  jury,  whether  the 
creditor  who  obtains  the  security,  obtains  it  without 
pressure:  to  establish  this,  the  declarations  of  the  bank- 
rupt must  be  admitted,  not  so  much  as  declarations,  but 
as  a  part  of  his  conduct  from  which  the  inference  is  to 
be  drawn  that  the  security  was  given  without  pressure. 
Without  infringing  on  the  general  rule  as  to  the  ad- 
missibility or  inadmissibility  of  such  declarations,  I  think, 
in  this  case,  they  ought  to  have  been  received  as  being 
part  of  the  conduct  of  the  bankrupt. 

Rule  discharged. 
Aa  3 
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jVbv.  *•©•        Doe  dem.  Robert  Price  v.  Thomas  Price, 

« Unlcw  yoo       A  T  the  trial   of  this   cause  before  Bosanquet  J.  last 

pay  w  a  you  Gloucestershire  assizes,  it  appeared  that  about  seveo* 

owe  me,  I  '      ^^^ 

»hall  take  teen  years  ago  Thomas  Price  the  Defendant  weat  tp 

immediate  France^  and  conveyed  the  property  in  question,  to  his 

recoYer  po«-  brother  Roberty  the  lessor  of  the  PlaintifT^  in  fee.  About 

•esrion  of  the  two  years  after,  Thomas  Price  returned,  was  let  into  pes-, 

^ddr^sed     a  ^^.^^'^  ^J  ^^  brother,  and  remained  in  occupation  ever, 

tenant  at  will,  since,  but  it  did  not  appear  that  he  had  paid  rent. 

liy  the  party  fhe  followinff  letter,  written  by  Robert  Price's  attor- 

entitled  in  fee,  "  .  .  .  ' 

Held,  a  suf-      "^7  ^P  Thomas  Price's  attorney,  was  given  in  evidenc^^ 

ficient  deter-     to  shew  a  demand  of  possession  previous  to  action :  — r  ,  j 
^      M.  **  Mr.  Thomas  Price  cannot  have  given  you  a  correct 

statement  of  the  transaction  between  him  and  bis  brother. 
Mr.  Robert  Price  has  a  conveyance  of  the  property  men*, 
tloned  in  your  letter,  as  well  as  the  original  title-deeds ; 
but  he  will  be  very  happy  to  convey  back  the  property^, 
and  deliver  up  the  title-deeds,  if  his  brother  will  paji 
him  what  he  owes  him ;  unless,  however,  he  does  that^ 
Mr.  Robert  Price  will  not  only  not  deliver  up  the  title- 
deeds,  but,  as  his  brother  has  threatened  hostilities,  he. 
will  without  delay  take  measures  for  recovering  pos- 
session of  the  property.  The  money  due  to  Mr.  Robert 
Price  you  will  find  to  amount  to  a  great  deal  more  than 
the  value  of  the  property  conveyed  to  him. 
April  2.  1832." 
A  verdict  having  been  found  for  the  Plaintiff  with 
leave  for  the  Defendant  to  move  to  enter  a  nonsuit 
instead,  if  the  Court  should  be  of  opinion  that  theie  had 
been  no  sufficient  demand  of  possession, 

Jones 


IN  THIS  TniRtt  Year  of  WILLIAM  IV.  SSi. 

Jones  Serjt.  obtained  a  rule  nisi  accordingly,  which,        1BS3. 
when  the  time  arrived  for  making  it  absolute,  the  Court 
called  on  him  to  support. 

He  contended  that  the  Defendant  was  a  tenant  at 
will,  and  that  the  letter  in  question  contained  no  express 
determination  of  the  lessor's  will ;  the  letter  was  only 
c6nditional,  and  no  time  was  fixed  within  which  the  De* 
fendant  was  to  accede  to  the  conditions  proposed.  Bui 
the  Defendant  could  not  be  treated  as  a  trespasser  until 
there  had  been  an  absolute  determination  of  the  lessor's 
wilL  Goodiitle  v.  Herbert  (a),  Right  d.  Lewis  v.  Beard  (A). 
In  Denn  v.  Rawlins  (c)^  a  case  of  permissive  occupation, 
in  which  there  had  been  no  regular  determination  of  the 
landlord's  will,  Le  Blanc  J.  asked,  '^  from  what  time 
before  the  ejectment  brought,  it  could  be  said  that  the 
Defendant  became  a  trespasser?  "  and  it  would  be  dif'- 
ficult  to  answer  that  question  in  the  present  case.    # 

TiNDAL  CX  J.  Upon  the  facts  reported  in  this  ac- 
tion it  appears  that  Thomas  Price^  the  Defendant,  had 
conveyed  the  land  in  question  to  his  brother  Robert 
Fricej  the  lessor  of  the  Plaintiff,  seventeen  years  aga 
There  was  some  dispute  whether  Robert  Price  had  or 
had  not  paid  a  consideration  for  the  property ;  the  one 
asserting  and  the  other  denying  that  a  debt  was  due 
fix>m  Jfiomas  to  Robert  Price^  to  the  amount  of  the  value 
of  the  land.  Thomas  Price  after  an  absence  of  some 
length,  was  let  into  possession  by  his  brother  about  fif-^ 
teen  years  ago,  upon  what  terms  does  not  appear,  but 
he  continued  in  possession  till  the  present  time  and 
cropped  the  land.  It  cannot  be  contended,  therefore^ 
that  he  had  a  less  interest  than  a  tenancy  at  will ;  because, 
after  an  occupation  of  such  length,  it  would  be  bard,  if, 

(a)  4  T.  R.  680.  (c)  10  EasU  a6i. 

(b)  13  Bast^  azo. 
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1982.        on  the  determination  of  the  tenancy,  he  were  not  entitled 
to  the  emblements,  which  a  tenant  at  will  may  alvqrt 
claim.     The  question  therefore,  is,  whether  tbe  letter 
of  Robert  Prices  agent  was  sufficient  to  determine  tbe 
holding  at  will ;  and  I  am  of  opinion  that  it  was,  bectttise 
any  thing  which  amounts  to  a  demand  of  posaessioDf 
although  not  expressed  in  precise  and  formal  laii^;uagc^ 
IS  efficient  to  indicate  the  determination  of  the  landlonPs 
win.     Now  it  is  impossible  to  read  this  letter  widuNft 
Seeing  that  it  is  an  answer  to  some  former  letter,  and 
that  the  correspondence  was  passing  between  two  attoi^ 
nies  clothed  with  the  character  of  agents.     It  equally 
appears  that  Thomas  Price  had  made  claim  to  the  title- 
deeds,  a  claim  inconsistent  with  any  interest  other  tbaa 
that  of  landlord.   That  alone  would  be  a  disclotner.   Bnl^ 
besides  that,  there  is  a  sufficient  manifiestation  that  tbe 
tenAicy,  if  any,  was  to  determine.    '*  Unless  Mr.  Tham^ 
Price  pays  what  he  owes,  Mr.  Robert  Price  will  not  only 
not  deliver  up  the  title-deeds,  but  will,  without  delay, 
take  measures  for  recovering  possession  of  the  property.** 
The  intimation  that  the  lessor  of  the  Plaintiff  would 
without  delay  take  measures,  unless  a  certain  demand 
were  complied  with,  throws  it  on  the  other  party  to  act. 
Upon  the  ground,  therefore,  that  the  Defendant  has 
made  a  disclaimer,  and  that  the  ofier  not  accepted  was  a 
sufficient  indication  of  an  intention  to  ejects  I  am  of 
opinion  that  the  Defendant's  tenancy  at  will  was  deter- 
mined, and  that  this  rule  must  be  discharged. 

Gaselee  J.  I  am  of  the  same  opinion.  It  is  mani- 
fest, from  the  Plaintiff's  attorney's  letter,  that  he  was 
making  a  claim  of  the  property :  if  he  claimed  as  owner, 
that  claim  was  inconsistent  with  the  Defendant's  further 
occupation ;  if  he  claimed  as  mortgagee,  it  has  been  held 
that  a  demand,  without  notice  to  quit,  is  a  suffident  de- 

terminadoQ 
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termimition  of  the  will.   Doe  d.  Boby  v.  Maisetf{a).    In        1832. 
ehber  waj,  therefore,  the  Defendant's  right  to  occupy 
nHs  at  ad  eoA. 

Bo6Aveu£T  J.  It  is  clear  that  the  title  to  the  free** 
bold  was  in  the  lessor  of  the  Plaintiff,  and  that,  except 
tfaroogh  his  permission,  the  Defendant  had  no  claim  to 
4he  occupation  of  the  property.  Under  these  circum- 
stances, a  letter  is  written  on  the  part  of  the  lessor  of 
the  Plaintiff  from  which  it  appears  that  the  Defendant 
bad  made  some  claim  to  the  title-deeds,, and  we  must 
read  that  letter  as  it  would  be  read  by  any  man  of  plain 
ntiderstanding.  It  is  impossible,  so  reading  it,  not  to 
«ee  that  the  Defendant  was  no  longer  to  have  permission 
%b  bold  the  property,  unless  he  acquiesced  in  the  terms 
proposed  by  the  lessor  of  the  Plaintiff  and  those  terms 
%eiDg  irejected,  the  permission  was  at  an  end. 

Alderson  J.  concurred. 

Rule  discharged* 

(n)  8  B.  l^  C.  76f. 


Morgan  v.  Morgan.  Nov.  si. 


'  ¥  ]  PON  the  trial  of  this  cause,  an  action  of  debt  on  Where  an 

bond,  the  Chief  Baron  permitted  evidence  to  be  JJJ|^^iJ^ot 
ghren  of  the  lumdwriting  of  Jonesj  an  attorney,  who  was  be  found  after 

tbe  attesting  witness,  on  the  ground  that  he  could  no-  »«fficient 
"  enqtinry. 

Held,  that  evidence  of  his  handwriting  was  admissible,  although  a  letter,  not  dif 
doMig  hit  letitat,  had  been  received  from  him  a  few  days  before  the  trial. 

where  < 
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where  be  found  after  an  enquiry,  the  circumstances  of 
which  were  as  follow :  — 

A  montl)  before  the  trial,  application  was  made  to  the 
Defendant  to  admit  the  execution  of  the  bond;  but  the 
Defendant  declining  to  do  so,  a  fortnight  brfore  trial 
enquiry  was  made  for  Jones  of  his  agent  in  LondoHf  and 
of  his  clerk,  but  neither  could  tell  where  he  was  to  be 
found.  Five  or  six  days  before  the  trial,  which  took 
place  on  the  14th  Ju/^,  enquiry  was  made  at  Jbnes^i 
residence;  but  neither  his  wife,  his  servant,  nor  his  bro>- 
ther  could  state  where  he  was. 

On  the  11th  July  his  clerk  had  received  a  letter  firom 
him,  dated  the  6th  of  July^  but  the  letter  did  not  dis- 
close his  retreat;  and  a  bailiff,  from  whom  he  had  escaped, 
stated  that  search  had  been  made  for  him  a  twelyemontfa 
in  vain. 

A  verdict  having  been  found  for  the  Plaintifl^  with 
leave  for  the  Defendant  to  enter  a  nonsuit,  if  the  Comt 
should  be  of  opinion,  that  under  these  circumstaoces 
evidence  of  Jones's  handwriting  ought  not  to  have  been 
received, 


Merewether  Serjt.  obtained  a  rule  nisi  accordinglyi 
against  which, 

Bompas  Serjt^  who  shewed  cause,  contended,  that 
sufficient  enquiry  had  been  made  for  the  attesting  wit^ 
ness;  relying  on  Cunliffe  v.  Sefton{a\  and  Crosby  v» 
Percy  {b) ;  when  the  Court  called  on 

Merewether.  In  all  the  cases  in  which  evidence  has 
been  received  of  the  handwriting  of  the  attesting  witness, 
it  has  appeared  from  the  enquiries  made,  not  only  that 
the  witness  could  not  then  be  found,  but  that  there  was 


(a)  a  East,  i8j. 


(b)  I  Taunt,  364* 


no 
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set; 


no  reasonable  expectation  of  producing  hitn  at  a  future 
day.  In  the  present  case,  admitting  the  enquiry  to  have 
bem  sufficient,  which  it  was  not,  because  it  ought  to 
bnye  prosecuted  earlier  than  five  or  six  days  only  before 
t\^  trial,  it  is  plain  from  the  circumstance  of  the  wit- 
ries9r's.  clerk  having  received  a  letter  from  him  a  shoit 
time  before  the  trial,  that  he  was  alive  and  at  no  great 
di9l;ftnce,  and  might  reasonably  be  expected  to  be  forth- 
cottiiog  before  long :  the  trial,  therefore,  ought  to  have 
b^en  postponed.  The  validity  or  nullity  of  the  bond 
might  depend  altogether  upon  his  testimony ;  and  in 
Wardell  v.  Fermor{a\  in  an  action  on  Vipost  obit  bond, 
it^appearing  that  the  attesting  witness  was  an  attorney 
who  iormerly  had  an  office  in  London^  and  resided  at 
Sgdenianii  it  was  held,  that  it  was  not  enough  to  let  in 
evidence  of  his  handwriting  to  prove  the  execution  of 
thfi  deed,  that  he  had  disappeared  from  his  office  in 
Itumdon  for  a  twelvemonth  before  the  trial,  and  had  not 
be^^heard  of  during  that  period  by  persons  who  knew 
biiD,  without  shewing  that  search  had  been  made  after 
him  at  the  house  he  occupied  at  Sydenham.  And  Lord 
Ellenborofugh  said  "  I  will  admit  the  secondary  evidence, 
if  yon  shew  that  you  could  not,  by  any  means,  find  out 
the  attesting  witness.  But  I  will  watch,  very  narrowly, 
your  proof  of  search.  This  extension  of  the  rule  may 
lead  to  dangerous  consequences.  If  the  attesting  wit-* 
ness  knows  too  much  of  the  transaction,  and  his  ex- 
amination would  hazard  the  validity  of  the  deed,  he  may 
be  sent  out  of  the  way,  and  we  may  be  amused  at  the 
trial,  with  an  account  of  his  having  absconded." 


1882; 


Morgan 

MORCA^ 


TiNDAL  C.J.  This  case  falls  within  the  principle 
esUiblisbed  by  Crosby  v.  Percy^  and  Cunliffe  v.  Sefton^ 
and  the  only  question  is,  whether  every  effort  was  made 


(c)  %  Campb,  98  a. 
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to  procure  the  attendance  of  the  witness,  and  the  Court 
was  satisfied  that  he  was  not  kept  back  to  serve  the  par- 
poses  of  the  party.  Now,  a  month  before  the  trial,  an 
application  was  made  to  the  Defendant  to  admit  the 
execution  of  the  bond ;  a  fortnight  before,  enquiry  was 
made  in  vain  of  the  agent  and  clerk  of  the  attesting 
witness,  and  five  or  six  days  before  the  trial,  of  his 
wife  and  servant  at  his  own  house ;  none  of  those  per- 
sons could  give  any  information  where  he  was  to  be 
found;  and  further  than  this,  a  bailifi^  who  was  re- 
sponsible for  his  escape,  stated  that  he  had  looked  for 
him  a  twelvemonth  to  no  purpose.  Under  these  cir- 
cumstances, I  think  sufficient  diligence  has  been  used 
to  preclude  all  suspicion  that  the  witness  was  kept  back 
for  sinister  purposes,  and  that  evidence  of  bis  hand- 
writing was  properly  received. 


Gaselee  J.     It  would  have  been  more  satisfiictoiy ' 
if  the  wife  of  the  attesting  witness  had  been  called ;  but^ 
upon  the  whole,  I  cannot  say  that  sufficient  diligence  hu 
not  bieen  used. 


BosANQUET  J.  I  think  the  various  enquiries  were 
sufficient.  The  only  circumstance  which  i^peared  to 
give  a  clue  to  finding  the  witness,  was  the  letter  received 
by  his  clerk ;  but  that  communicated  no  more  than  that 
he  was  alive. 


Aldersom  J.  concurred. 


Rule  discharged. 
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VaRLEY  V.  MaNTON.  jVw.  ai. 

n^HE  Plaintiff  declared  that,  on,  &c.  at,  &c.  by  9  Pleading :  a 
certain  agreement  then  and  there  made  between  the  K«°«^  aver- 
Plaintiff  and   the  Defendant,    the   Plaintiff  agreed  to  formancc^*^' 
make    the    Defendant    a   three-horse   power  portable  ^according to 
threshing  machine,  to  be  worked  by  a  four-horse  works ;  *  rf^^^^-^f^ 
to  thresh  from  twenty  to  twenty-five  quarters  of  wheat  agreement^* 
in  a  day ;  to  put  up  the  new  machine  at  Tanholt^  where  "  '"fficient  on 
an  old    one   then   stood,  in   a  complete  workmanlike  nurrer  al- 
manner ;  and  to  take  down,  at  the  Plaintiff's  own  ex-  though  the 

pence,  the  old  one  then  standing  at  Tanholt ;  the  De-  *8reement 
'^  ^  ^    °  \  contains  con- 

fendant  to  deliver  the  old  machine  at  the  Plaintiff's  yard  ditions  pre- 

at  Peterboro\  and  also  to  fetch  the  new  one  to  Tanholt :  cedent,  spe- 

ciuc  aver* 

the  old  one  to  be  taken  by  the  Plaintiff  at  20/.,  and  ^^^  ^£  ^i^^ 

the  Defendant  to  pay  the  Plaintiff  30/.  in  exchange  for  perfonnaiicc 

the  new  one :  the  new  machine  to  be  put  down,  in  a  ^  ^, . , 

1     r  1     J         /.  wo"W  have 

complete  working  state,  m  two  months  from  the  date  of  been  indis- 

the  agreement.  That  the  Plaintiff  and  the  Defendant  P«n«ble  on 
then  and  there  undertook,  and  faithfully  promised  each  ^^^^  '  ' 
other  respectively,  to  perform  and  fulfil  the  said  agree- 
ment in  all  things.  That  the  Plaintiff,  confiding  in  the 
said  agreement  and  undertaking  of  the  Defendant, 
afterwards  and  within  the  time  mentioned  in  the  agree- 
ment, at,  &c.,  made  the  said  three-horse  portable 
threshing  machine  for  the  Defendant,  and  did,  within 
such  time  aforesaid,  put  up  the  new  machine  at  Tanholt 
in  a  complete  workmanlike  manner,  and  took  down  the 
old  one  atliis  own  expence,  and  did  then  and  there  take 
the  same  at  20/.,  according  to  the  provisions  of  the  said 
agreement,  to  wit,  at,  &c.  And  although  the  said  new 
machine  was  put  down  in  a  complete  working  state 
within  the  time  in  that  behalf  mentioned,  whereof  the 

Defendant 
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Defendant  then  and  there  had  notice,  and  was  theti  and 
there  requested  by  the  Plaintiff  to  pay  him  th^  sUai  of 
dO/.,  according  to  the  tenor  and  effect  oF  the  said  agree- 
ment, yet  the  Defendant  did  not,  nor  would^  whietflte 
was  so  requested  as  aforesaid,  or  at  any  other  time, 
before  or  since,  pay  the  Plaintiff  the  said  sum  of  50/.,  or 
any  part  thereof,  &c. 

General  demurrer  and  joinder. 


Jones  Serjt.  in  support  of  the  demurrer.  The  de- 
claration is  ill,  for  it  omits  the  averment  of  no  less  than 
three  conditions  precedent:  1.  That  the  new  machine 
was  capable  of  threshing  from  twenty  to  twenty-five 
quarters  of  wheat.  12.  That  it  was  capable  of  being 
worked  by  a  four-horse  works.  3.  That  it  was  erected 
on  the  spot  where  the  old  one  stood. 

The  words,  "  according  to  the  provisions  of  the  said 
agreement,"  at  the  end  of  the  Plaintiff's  averments  of 
performance,  apply  only  to  the  taking  the  old  machine 
at  20/.,  or,  at  most,  to  the  particulars  in  respeqtpf 
which  the  Plaintiff  has  alleged  performance^  and  canirot 
be  extended  to  conditions  precedent,  the  observance  of 
which  ought  to  be  expressly  stated. 


.  t 


TiNDAL  C.  J.  We  must  take  the  words  of  the  ayer- 
ment  of  performance  as  they  would  strike  any  ordina,iy 
person.  "  According  to  the  provisions  of  the  said,  agrci^ 
ment^^  over-rides  the  whole  of  the  preceding  ayerqa(ei||tf;i 
and  it  would  be  a  violent  construction  to  confine  ijt,^ 
the  last  member  of  the  sentence.  That  brings  the  fPffSf 
within  the  rule,  that  where  there  is  a  general  all^g^tipf^ 
of  performance,  if  the  other  party  wants  a  more  3pec|^ 
averment  he  must  demur  specially.  ,  {• 


Gaselee  J.     I  am  of  the  same  opinion  :  *^  accordi/ig 
to  the  provisions  of  the  said  agreement"  comes  at  the  end 

of 
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of  the  whole  sentence,  and  applies  to  the  whole,  as  it 
might  have  done  if  it  had  been  placed  at  the  beginning. 
There  might  have  been  some  ground  for  doubt  if  those 
words  had  been  placed  in  the  middle. 

BosANQUET  J.  "  According  to  the  provisions  of  the 
said  agreement "  over-rides  the  whole  averment  of  per- 
formance; it  is  not  strictly  formal,  hot  the  objection 
ishould  have  been  taken  on  special  demurrer. 
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Alderson  J.  concurred. 


Judgment  for  the  Plaintiff. 


Belton  v.  Hodges. 


Nov*  %u 


HTHE  Plaintiff  having  been  declared  a  bankrupt,  sued  A  commifsion 

the  Defendant,  his  assignee,  to  try  the  validity  of  of  bankrupt 

,  ,        against  an 

the  commission.     It  appeared  that  the  trading  on  which  infant  is  void 

the  Plaintiff  was  declared  bankrupt  was  carried  on,  the  and  not  merely 
petitioning  creditor's  debt  incurred,  the  act  of  bank- 
ruptcy committed,  and  the  commission  sued  out,  during 
the  Plaintiff's  infancy ;  and  that  the  parties  came  to  the 
trial  of  this  cause  with  the  full  knowledge  on  the  part  of 
die  Defendant,  that  the  fact  intended  to  be  disputed  was, 
whether  the  Plaintiff  was  an  infant  at  the  time  of  the 
trading  and  issuing  the  commission.  All  the  evidence 
for  and  against  the  infancy  was  brought  before  the  j,ury, 
who  found  that  the  Plaintiff  was  an  infant  at  the  time  of 
the  commission ;  but  no  notice  of  an  intention  to  dis- 
pute the  validity  of  the  commission  had  been  given  under 
6  6. 4«  ^.  19.  s,  90.    A  verdict  having,  under  these  cir- 

cumstances> 
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cumstances,  been  found  for  the  Plaintifi^  with  lea?e  for 
the  Defendant  to  move  to  enter  a  nonsuit  instead^ 

Toddy  Serjt.  obtained  a  rule  nisi  accordingly,  on  tbe 
ground  that  in  a  court  of  law  this  commissions  not 
having  been  superseded  by  the  Plaintiff,  was  valid ;  and 
that,  at  all  events,  its  validity  could  not  be  disputed  by 
the  Plaintiff  in  this  action,  for  want  of  the  notice  pre- 
scribed by  6  G.  4.  c.  16.  s.  90.  This  last  objectioUj  how- 
ever, had  not  been  taken  at  the  trial. 

fVilde  Serjt.,  who  shewed  cause,  contended  that  the  . 
commission  was  absolutely  void,  because  an  infant  gbii- 
not  contract  a  trading  debt     In  Ex  parte  fVatson(a)f  s 
bankrupt  having  petitioned  to  supersede  his  commissioD 
on  the  ground  of  infancy,  the  Chancellor  refused  to  in- 
terfere, because  he  had  held  himself  forth  to  the  world 
as  an  adult,  but  left  the  bankrupt  to  bring  his  action  at 
law ;  whence  it  followed,  that  if  the  infancy  should  be 
proved,  there  would  be  a  remedy  at  law.     But  that 
remedy  could  be  no  other  than  holding  the  commission 
to  be  void.     And  an  infant  is  not  estopped  from  dis- 
puting his  commission,  even  though  he  may,  to  prevail 
loss,  have  assisted  his  assignees  in  the  disposal  of  hb 
property.    Heane  v.  Rogers  {b).    Then,  the  comoussioQ 
being  void  to  all  intents,  notice  to  dispute  it  was  not  net 
cessary  under  sect.  90.  6  G.  4.  c.  16.;  particularly  wherci 
as  in  the  present  instance,  the  parties  came  prepared  to 
try,  and  actually  tried  the  fact  in  dispute, — the  in&ncy* 

Taddy.  The  commission  was  voidable  only,  not 
absolutely  void;  and  the  Plaintiff  having  done  nothing 
to  supersede  it,  could  not  sue  his  assignee;  at  all  eventSt 
not  without  notice  of  an  intention  to  dispute  the  validity 


(a)  i6  Ves.  %hs* 


(b)  9  -B.  erf  C.  577. 
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of  the  commission.  If  a  deed  executed  by  an  infant 
be  only  voidable,  Zouch  v.  Persons  {a\  by  the  stronger 
reaaion  his  liability  in  respect  of  a  trading  debt  must 
contioue  till  he  has  done  some  act  to  disaffirm  it.  And 
in  Goode  v.  Harrison  (&),  where  an  infant  held  himself 
out  as  in  partnership  with  J.  5.,  and  continued  to  act 
as  SQch  till  within  a  short  period  of  his  coming  of 
age^  but  there  was  no  proof  of  his  doing  any  act  as 
a  partner  after  twenty-one,  it  was  held,  that  it  was  his 
doty  to  notify  his  disaffirmance  of  the  partnership  on 
arriving  at  twenty-one ;  and  as  he  had  neglected  to  do 
$o,  that  he  was  responsible  to  persons  who  had  trusted 
«/l  S.  with  goods  subsequently  to  the  infant's  attaining 
twenty-one,  on  the  credit  of  the  partnership.  Here,  no 
act  was  done  to  disaffirm  the  petitioning  creditor's  debt, 
or  to  supersede  the  commision ;  the  merely  bringing  an 
action  against  the  assignee  without  notice  to  dispute  the 
Commission  cannot  be  esteemed  a  disaffirmance.  ^Tin^ 
dal  C.  J.  In  Rex  v.  Cole  (c),  the  defendant  was  in* 
dieted  for  that,  he  being  a  bankrupt,  and  brought  before 
tlie  commissioners,  refused  to  give  them  an  account  of 
his  effects,  &c.  and  at  the  trial  pleaded  that  he  was  an 
in&nt  at  the  time  of  the  debts  contracted ;  and  it  was 
holden  by  Holi  C.  J.,  that  a  man  could  not  be  a  bank- 
rapt  for  a  debt  contracted  in  his  infancy,  for  that  no 
man  can  be  a  bankrupt  for  debts  which  he  was  not 
obliged  to  pay.]  That  was  an  indictment,  and  a  minor 
may  be  civilly,  though  not  criminally,  responsible.  In 
Ex  parte  Sidebotham  {d)  it  appears  that  Lord  MaccleS" 
fidd  had  held  that  a  commission  might  issue  against  a 
minor:  Lord  Hardwicke^  indeed,  superseded  such  a 
commission ;  but  it  may  be  thence  inferred  that  till  it 
was  superseded  it  was  voidable  only,  not  void.     A  com- 
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mission  of  bankrupt  is  in  the  nature  of  a  statute  exe- 
cution. If  an  in&nt  does  not  plead  his  infancy  in  aa 
action,  he  cannot  afterwards  discharge  himself;  so,  if  he 
does  not  take  steps  to  supersede  his  commissioni  he 
affirms  it.  Ex  parte  Moule  {a\  Ex  parte  Bass  (6)»  Bm 
parte  Abel  (c),  and  Ex  parte  Ctiiten  {d\  shew  that  it  is 
a  matter  of  discretion  with  a  court  of  equity  whether  a 
commission  shall  be  superseded  or  not. 

At  all  events,  in  the  absence  of  notice  to  dispute  the 
commission,  the  proceedings  under  it  are  sufficient  evi« 
dence  to  support  it,  even  though  they  do  not  dis- 
close a  perfect  petitioning  creditor's  debt.  Macbeath  ▼• 
Coates.  {e) 

Cur.  advm  taA 


TiNDAL  C.  J.     This   is  an   action  brought  by  die 
Plaintiff,  who  has  been  declared  a  bankrupt^  against  the 
Defendant,   the  assignee  under  the  commission  issued 
against  him,  for  the  purpose  of  trying  the  validity  of 
such  commission.     It  appecn-s  in  this  case,  that  not  only 
the  petitioning  creditor's  debt  was  contracted  by  the 
Plaintif]^  and  the  trading  upon  which  he  was  declared 
bankrupt  was  carried  on  by  him,  and  the  act  of  bank- 
ruptcy committed  during  his  infancy,  but  also  the  com- 
mission of  bankrupt  itself  was  issued  out  against  him 
whilst  he  still  continued  an  infant.     Upon  this  short 
state  of  facts  two  questions  arise,  first,  whether  the  com- 
mission of  bankrupt  is  a  valid  commission  in  a  court  of 
}aw ;  and,  secondly,  whether  the  Plaintiff  can  dispute 
its  validity  against  the  assignee  without  giving  notice 
under  the  ninetieth  section  of  6  G.  4.  c.  16.      That  .^k. 
commission  of  bankrupt  issued  against  an  infant  woulc^v 
under  ordinary  circumstances,  be  superseded  upon  tl 


(a)  14  Fes,  6o2, 
(6)  4  Madd,  %^o• 
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groand  of  infancy  by  the  Lord  Chancellor,  has  been  18S£. 
beld  to  be  the  law,  at  least  since  the  case  of  Ex  parte 
tSdieboikam  {a\  where  Lord  Hardwicke^  on  superseding 
ft  commission  on  that  ground,  said,  **  Notwithstanding 
Lord  Macclesfield  held,  in  the  case  of  one  Whitelock^ 
diat  an  infant  might  be  a  bankrupt,  yet  it  has  been  de- 
termined otherwise  since."  But  the  question  before  us 
is,  whether,  without  applying  to  the  Chancellor  for  a 
supersedeas^  the  commission  may,  under  these  circum* 
stances,  be  held  invalid  by  a  court  of  law.  And. upon 
diat  point  we  are  of  opinion  that  the  commission  is 
altogether  invalid.  We  are  not  called  upon  to  consider 
whether  a  commission  taken  out  against  a-  person  after 
bis  foil  age,  upon  a  petitioning  creditor's  debt,  a  trading 
•nd  an  act  of  bankruptcy  during  his  infancy,  may,  or 
Itej  not  be  supported*  In  that  case,  the  conduct  and 
nets  of  the  bankrupt  after  he  attained  his  full  age  may 
liave  been  such  as  to  confirm  the  debt  of  the  petitioning 
•er^itor,  and  the  several  contracts  which  he  made  in 
bh  trade,  so  as  to  enable  him  to  be  considered  such  a 
trader  as  might  commit  an  act  of  bankruptcy.  But  this 
h  a  commission  taken  out  against  an  infant  upon  a 
trading  carried  on,  a  debt  contracted,  and  an  act  of 
tiankruptcy  committed  during  his  nonage.  The  statute 
€G.  4.  c.  16.,  after  describing  the  particular  callings 
and  occupations  which  shall  be  considered  to  constitute 
a  trading  within  the  statute,  proceeds  to  enact  that  all 
§uek  traders  who  shall  commit  certain  acts  therein  enu- 
ilierated,  shall  be  deemed  to  have  thereby  committed  an 
act  of  bankruptcy.  A  tradings  therefore,  by  the  party 
at  the  time  the  act  is  committed,  is  one  of  the  condi- 
•tioDS  upon  which  such  act  receives  its  character  of  an 
act  of  bankruptcy ;  and  it  is  only  against  such  a  trader 
that  the  Chancellor  has  jurisdiction  to  issue  the  com- 

(a^  z  jftk.  Z46. 
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mission .  But  by  the  law  of  England  an  infant  cannot  trade^ 
because  he  cannot  be  made  liable  on  contracts  entered 
into  by  him  in  the  course  of  trade.     1  Roll.  Abr,  729. ; 
Dyer^  104  &  in   marg.;     lAfo^.  137.;    Strange^  1083. 
And  accordingly,  in  the  case  of  Ex  parte  Motde  {a\ 
where  the  bankrupt  applied  to  the  Lord  Chancellor  to 
supersede  the  commission,  on  the  ground  that  the  trad- 
ing was  during^  his  infancy.  Lord  Eldon  C,  although  he 
refused  to  supersede  the  commission  as  the  bankrupt 
had  obtained  his  certificate  under  it,  observed,  that  ^^  A 
trading,  of  a  sort,  had  been  deposed  to,  but  that  was 
during  infancy ; "  and  afterwards  stated,  "  That  there 
was  enough  to  have  authorized  the  petitioning  creditor  to 
claim  the  right  to  try  the  fact  of  trading  after  he  became 
adult,  which  would  support  the  commission.''      In  the 
case  Ex  parte  Watson  (6),  where  the  bankrupt  petitioned 
that  the  commission  against  him  might  be  superseded) 
on  the  ground  that  he  was  under  the  age  of  twenty-one 
when  it  was  issued,  the  Lord  Chancellor  said,  that  as  it 
appeared  in  this  case  that  the  petitioner  had  held  him- 
self forth  to  the  world  as  an  adult,  and  sui  juris,  and 
traded  in  that  character,  and  contracted  debts  to  a  con- 
siderable amount  for  two  years  previous  to  the  commis- 
sion, he  would  make  no  order,  but  leave  the  bankrupt 
to  bring  his  action  at  law  if  he  should  think  prefer  so 
to  do.     Words  which  imply  that  at  law^  if  the  infanqr 
should  be  proved,  there  would  be  a  remedy ;  and  cer- 
tainly there  could  be  no  remedy  at  law  but  by  holding 
the  commission  invalid.     The  Chancellor  further  added, 
^  I  consider  him  no  more  entitled  to  any  favour  or  as- 
sistance than  a  Jeme  covert  who  lives  apart  from  hec 
husband,  and  holds  hterself  out  as  a ^ feme  sole,  and  con- 
tracts debts,  is  entitled  to  any  summary  relief  from  t 
Judges  at  common  law,  who  always  leave  a  woman 


(a)    14  f^/.  602*. 


(6)  i6r«.a65. 
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that  description  to  make  the  best  she  can  of  her  plea  of 
coverture  in  any  action  brought  against  her ;  and  con- 
stantly refuse  to  interfere  so  as  to  afford  her  any  sum- 
mary relief."  The  same  appears  from  the  case  in  1  Ves. 
4*  B.  4>94*.,  where  it  is  expressly  stated  by  Lord  Eldon^ 
^'That  a  minor  cannot  be  bankrupt;"  and  from  the 
case  of  O'Brien  v.  Currie  (a),  in  which  it  was  ruled  by 
Mr.  Justice  Burroughs  that  a  commission  of  bankrupt 
issued  against  a  minor  is  absolutely  void.  See  also 
Thornton  v.  Illingworth,  {b) 

The  second  point  raised  on  the  part  of  the  Defendant 
is,  tliat,  even  if  the  commission  cannot  be  supported  by 
reason  of  the  infancy  of  the  Plaintifi^  still,  that  the  evi- 
dence was  inadmissible,  as  no  notice  had  been  given 
under  the  ninetieth  section  of  6  G.  4.  c.  16.  As  to  that 
point,  it  is  to  be  observed,  that  the  parties  came  to 
the  trial  of  this  cause  with  the  full  knowledge  on  the 
part  of  the  Defendant  of  the  fact  intended  to  be  dis- 
puted, viz.  whether  the  Plaintiff  was  an  infant  at  the 
time  of  the  trading  and  the  issuing  the  commission.  All 
the  evidence  for  and  against  the  infancy  was  brought 
before  the  jury,  and  the  jury  found  that  he  was  an  infant. 
In  a  case,  therefore,  where  there  was  actual  knowledge 
of  the  point  in  dispute,  although  no  formal  notice;  where 
the  allowing  of  the  objection,  if  a  valid  one,  would  go 
no  further  than  to  a  new  trial,  in  which  the  Court  would 
still  dlow  the  Plaintiff  to  give  the  formal  notice;  where, 
if  such  notice  was  given,  the  same  facts  would  by  them- 
selves be  conclusive  against  the  commission ;  and  where 
the  objection  itself  does  not  appear  upon  the  Judge's 
notes,  and  the  parties  do  not-  agree  between  themselves 
whether  it  was  distinctly  taken  at  the  trial,  we  do  not 
feel  ourselves  called  upon  to  give  an  opinion  whether 


18S2. 


(a)  ^C.^  P.  N.  P.  a83. 


[b)  %B.  ^C.S%6. 
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the  case  falls  within  the  ninetieth  section  of  the  bank- 
rupt act  or  not  Upon  the  whole,  therefore,  we  think 
the  rule  for  entering  a  nonsuit  ought  to  be  discharged; 

Rule  disdMurgod* 


Nov.  %i.     Crowfoot  and  Others,  As5^ignees  of  Stbeatubb,. 

a  Bankrupt,  v.  W.  B.  Gubnsy. 


S.  being  in- 
debted to  /.» 
ind  G»  being 
bdftbted  to 
S»f  S.  requett- 
ed  G.  to  pay 
whatever 
might  be  due 
from  G.  to  S» 
Gm  promised 
J.  to  do  to  at 
•oon  as  the 
amount  was 
ascertained. 

After  the 
amount  had 
been  ascer- 
tained, and 
before  it  was 
paid»^.  became 
bankrupt. 

Held,  that 
notwithstand- 
ing the  bank- 
ruptcy of  S.9  L 
might  sue  G. 
for  the  amount 
of  his  debt 
to/. 


A  N  arbitrator,  to  whom  thb  cause  was  referred^  (bund 
that  Sireathery   before  his   bankruptcy,   bad  been 
employed  by  the  Defendant,  who  was  the  treasurer  of 
the  Baptist  CoUrge  Chapelf  to  erect  the  Baptist  CoUtge 
Chapel  and  other  buildings.     The  works  were  com** 
pleted  in  July  1830;  and  on  the  16th  December  IB3O9 
there  was    due   to   Streather  from    the  Defendant^  as 
treasurer  of  the  chapel,  a    considerable   balance  for 
work    done   and    materials   supplied   by    Streather  in 
respect  of  the  buildings  aforesaid ;  but  the  works  wece 
not  measured  until  a  subsequent  period,  and  the  amount 
of  balance  due  to  the  said  Streather  was  not  asoei^ 
tained  before  the  11th  of  April  1831.    On   the  16th 
December  1830,  Streather^  being  indebted  to  Messnk 
Isaac  Solly  and  Sons,  gave  them  tlie  following  letter 
addressed  to  the  Defendant :  *^  I  shall  feel  obligeid  by 
your- paying  to  Messrs.  Isaac  Solly  and  Sons  the  balaooe 
due  to  me  for  building  the  Baptist  College  Chapel  and 
buildings  at  Stepney^  and  their  receipt  shall  be  a  Sttf^ 
ficient  discharge  to  you  as  treasurer  of  such  chapd*'' 
On  the  same  day  Solly  and  Sons  sent  the  above  letter  to 
the   Defendant,  enclosed  in  a  letter  from  themsdves^ 
which  was  as  follows :  *^  We  beg  to  hand  you  annexed 
an  order  from  Mr.  Streather^  to  pay  to  us  the  balance 

due 
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dae  to  bim  for  building  the  chapel,  &c.  at  Siepney  ;  and       19394 
wie  shall  feel  obliged  by  your  informing  us  when  such    A^tJ-^ 
balance  will  be  in  course  of  payment.    Requesting  your  r,... 

due  attention  to  said  order,  we  are,  &c."  To  that  letter  CwwoYf 
the  Defendant,  on  the  20th  December  18S0,  sent  the 
following  answer  to  SoUy  and  Sons :  *^  I  have  received 
your  tetter,  enclosing  Mr.  Streatke^s^  and  shall  be  happy 
to  make  the  payment  to  you  instead  of  to  him  as 
requested ;  but  I  have  not  yet  received  the  surveyor'^ 
report,  and  am  therefore  ignorant  of  the  amount^-  and  ,-  r 

the  time  at  which  he  may  direct  it  to  be  paid/' 

Those  letters  were  stamped  with  an  agreement  stamp. 
On  the  21st  April  18S1,  a  commission  of  bankrupt  was 
iMiaed  against  Streaiher^  under  which  commission  the 
Piatntiffii  were  duly  chosen  assignees,  and  the  bankrupt's 
effects  were  assigned  to  them  previously  to  the  time 
when  the  notice  hereinafter  mentioned  was  given  by  the 
Plain  tiffs  to  the  Defendant.  At  the  time  of  the  bank* 
vaptcy,  the  balance  of  account  due  from  Defendant  in 
respect  of  the  buildings,  &c.  was  528/.  4s.  On  the  11th 
May  1831,  the  Plaintiffs,  as  assignees  under  the  com*- 
niasion,  applied  to  the  Defendant  for  payment  of  that 
Mawcgs,  and  gave  him  notice  not  to  pay  the  same  to 
Messrs.  Solly  and  Sons.  On  tlie  Slst  May  1831,  SMy 
mnd  Sons  claimed  from  the  Defendant  the  payment  of 
•f  the  balance,  and  gave  him  notice  not  to  pay  it  to  the 
Plaintiffs  as  such  assignees.  On  the  10th  August  1831, 
the  Defendant  paid  the  balance  to  SMy  and  Sons  under 
^Sk  indemnity  from  them  against  the  claim  of  the  as- 
aignees  in  respect  of  the  balance.  The  action  was 
liroiigiit  by  the  Plaintiffs  as  such  assignees,  to  recover 
die  said  sum  of  528/.  4s. 

Upon  the  above  facts,  the  arbitrator  was  of  opinion 
that  the  Plaintiffs  were  not  entitled  to  recover.  But  if 
the  Court  should  be  of  opinion  that  the  Plaintiffs  were 
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Cbowvoot 

GUKNEV. 


in  point  of  law^  entitled  to  recover  the  said  sum  of 
5281.  4s.  from  the  Defendant,  then  the  arbitiator 
awarded  and  determined  that  they  were  so  eiuitledy 
and  ordered  and  adjudged  the  Defendant  to  pay  the* 
Plaintiffs  the  said  sum  of  52SL  4s.  within  one  foitniglit 
after  the  Court  should  have  so  determined,  (a) 

The  case  having  been  appointed  for  argument  upon  | 
a  rule  nisi  obtained  for  setting  aside  so  much  of  the 
award  as  adjudged  that  the  Plaintifis  had  no  right  to 
recover, 


Spankie  Serjt.  for  the  Plaintiffs,  now  contended,  first, 
that  the  order  given  by  Streather  should  have  had  a  bill 
of  exchange  stamp ;  but  the  Court  being  of  opinion  that 
there  was  no  ground  for  considering  the  instrument  a 
bill  of  exchange,  Spankie  argued  that  the  instrum^t. 
was  revokable  by  Streather  if  he  had  been  suijurisj  and, 
therefore,  by  operation  of  law,  revoked  by  his  baokr 
ruptcy.  As  Gurneys  debt  to  Streather  was  a  ckose  ia 
action^  and  not  assignable  by  Streather^  SoUy  could  have 
no  right  to  sue  except  by  virtue  of  Gumet/%  assent  Bui 
to  give  any  effect  to  that  assent,  it  ought  to  have  been 
for  a  sum  ascertained  and  specified.  No  sum^being 
specified,  there  was  nothing  executed  or  final  in  Gfitr- 
ney^s  undertaking,  and  Streather  might  have  revoked  so 
indefinite  an  order  at  any  time  before  the  money  was 
paid.  In  Gibson  v.  Minet  {b\  where  A.  gave  B.  an 
order  on  his  bankers,  directing  them  ^*  to  hold  over 
from  his  private  account  400/.  to  the  dbposal  of  &," 
and  the  bankers  accepted  the  order,  it  was  held  that 
such  order  was  revocable,  and  might  be  countermanded 
before  payment  made  to  j5.,  or  appropriation  to  bis 


(a)  See  Ex  parte  Alderson^ 
I  Madd,  S3'  £x  parte  Soutb^ 
3  Swanst.  392.   Hodgson  v.  An- 


derjoiti  3  B,  i^  C  84  a.  Jonei  ?• 
Simpson,  2  B.  £ff  C.  3x8. 
{b)  iRj.^Mo.6t. 

credit. 
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credit.  \_Aldersmi  J.  In  Smith  s. Everett  {a)  it  was  ruled 
by  Lords  Commissioners  Eyre  and  Askurst,  that  an  order 
to  pajr  m^oney  out  of  a  particular  fund  gave  the  party  a; 
specific  lien  thereon.]  But  here  there  was  no  adequate 
consideration  for  the  assignment,  for  upon  Gumty's  re- 
fusing to  pay,  S(^ly  might  still  have  had  recourse  to 
Streather  ;  Ctixon  v.  Chadley  (6) ;  and  ])er  Bayley  J.  in 
Wharton  v.  Walker  {c) :  and  it  has  been  expressly  laid 
down  in  Fairlie  v.  Denton  (d)  and  Wilson  v.  Coupland  {e\ 
that  to  make  such  an  assignment  as  this  available,  there 
must  be  a  defined  and  ascertained  debt  due  to  the  as- 
signor, as  well  as  an  assignment  agreed  to  by  all  the 
three  parties. 


1892. 


Crowfoot 

Vm 

GURNKY. 


TiMDAL  C.  J.  It  appears  to  me  that  the  assignees  of 
Streather  are  not  entitled  to  recover  from  the  Defendant 
under  the  circumstances  stated  on  this  award.  A  sum 
of  money  was  due  from  the  Defendant  Gumey  to  Streo" 
ther :  the  precise  amount  is  not  stated,  but  it  may  be 
collected  from  the  terms  employed  by  Streather^  that  it 
was  larger  than  a  debt  due  from  Streather  to  Solfyy  which 
Streather  desires  Gumey  to  discharge ;  Gumey  gives  his 
assent;  an  assent  which,  it  may  be  observed,  is  wanting 
in  many  of  the  cases  referred  to.  These  circumstances 
amount  to  an  equitable  assignment  of  the  debt  due  from 
Gumey  to  Streather;  for  Solly  might  have  gone  into  a 
court  of  equity  to  compel  a  formal  assignment,  and  no 
answer  could  have  been  given  to  such  an  application. 
There  was  consideration  enough  for  such  an  assignment, 
for  SoUy^  from  the  time  of  the  order,  appears  to  have 
abstained  from  making  any  application  to  Streather^  and 
to  have  looked  to  Gumey  alone. 

It  has  been  objected  that  such  an  assignment  could 


{a)  4  Br,  Ch.  C.  64. 
(r)  4  jB.  ^  C.  165. 


(d)  8B.£sfC.395. 

(e)  sB.l5f  AU.%%%. 


not 


376 


m9. 


CMvnoor 

GURNBY. 


CASES  IK  MICHAELMAS  TERM 

not  take  place  except  in  respect  of  a  precise  and  ascer* 
tained  amount.  I  cannot  concur  in  that  proposition,  be- 
cause all  that  can  be  required  is,  that  the  debt  assigned 
should  not  be  larger  than  the  sum  due  to  the  party > 
assigning.  Here  the  balance  was  ascertained  befera 
Streaiher'%  bankruptcy.  If  it  was  ascertained  whik 
Streatker  was  master  of  his  own  acts,  it  is  the  same  tUng 
as  if  it  had  been  ascertained  at  the  time  of  the  order. 
The  transaction  must  be  considered,  therefore,  as  as 
equitable  assignment;  and  then  the  rule  applies,  that 
the  assignees  must  stand  in  the  same  situation  as  the 
bankrupt,  and  the  Defendant  is  entitled  to  retain  his 
verdict. 


Gaselee  J.  concurred. 

BosANQUET  J.  If  Solly  had  any  right,  in  law  or 
equity,  against  Streatker  upon  the  order,  the  assigneei 
cannot  recover.  I  am  of  opinion  that  he  had  a  right 
in  equity  to  claim  a  formal  assignment,  and  that,  there^ 
fore,  this  rule  must  be  discharged. 


Alderson  J.  I  am  of  the  same  opinion.  In  Hodgm 
V.  Anderson  («),  the  order  given  by  Hodgson  was,  ••  as 
soon  as  you  have  funds  belonging  to  James  Anderson  of 
Trinidad^  I  will  thank  you  to  pay,  on  my  account^  to 
the  Commercial  Banking  Company  in  your  city, 
291/.  195.,  being  the  amount  of  my  promissory  note  in 
favour  of  E%  Robertson^  Esquire,  or  any  part  of  the  same^ 
advising  me  of  the  amount,  and  I  will  credit  Mr.  J.  Asih 
derson,  having  received  his  order  to  this  effect,  as  he  is 
indebted  to  me  more  than  this  order."  This  note  was 
delivered  to  Messrs.  Anderson  and  Rhindy  agents  to 
James  Anderson^  and  they  orally  promised  the  banking 


(a)  2B.iffC.  «4a. 


company 
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company  to  pay  to  them  according  to  the  terms  of  the 
order,  as  soon  as  they  should  have  funds  of  the  Defendant 
ift  hand«  It  appeared  that  Hodgson  afterwards  gave  an 
order  to  another  creditor,  authorising  James  Anderson 
to  pay  to  such  creditor  the  amount  of  the  debt  due  to 
him  Hodgson ,-  and  James  Anderson  entered  into  an 
ojbligatioa  to  pay  the  same  to  sucji  creditor,  but  there 
mas  a  clause  annexed  to  the  obligation,  stating  that  it 
htA  been  alleged  that  a  payment  had  been  made  by 
some  person  to  Hodgson^  on  account  of  c/amef  Anderson^ 
and  it  was  declared,  that  should  such  payment  be  proved 
to  have  been  made,  the  amount  should  be  deducted. 
The  creditor  to  whom  that  order  was  given  demanded 
payment  of  the  debt  from  James  Anderson^  on  his  arrival 
in  this  country,  but  the  latter  refused  to  pay  it,  on  the 
ground  that  his  agents  were  liable  to  pay  it  to  the 
Commercial  Banking  Company,  and  the  same  was,  in 
&ct»  afterwards  paid  to  that  company.  The  Court  held^ 
tbaft  although  a  creditor  had  a  right  to  insist  on  pay- 
ment to  himself  or  to  his  appointee,  yet,  having  once 
given  an  order  for  the  payment  of  his  debt  to  a  third 
person,  he  had  no  right  to  revoke  that  order,  provided 
there  was  a  pledge  by  the  person,  to  whom  the  authority 
was  given,  that  he  would  pay  the  debt  according  to  the 
•iithorily.  That  case  is  decisive  of  the  present.  Gttmey 
promised  to  pay,  when  the  amount  should  be  ascertained; 
the  amount  was  ascertained  before  Streather  became 
bankrupt;  and,  therefore,  this  rule  must  be 

Discharged. 
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White,  Assignee  of  Catling,  Insolvent,  v. 

Bartlett. 


Defendant*  an 
auctioneer, 
was  employed 
by  C.»  a  person 
in  eml^rrassed 
circumstances, 
to  sell  his  pro- 
perty; De- 
fendant told, 
and  paid  the 
proceeds  to 
C's  order :  C. 
having  shortly 
afterwards 
been  declared 
insolvent, 
Held,  that  the 
Defendant 
was  not  liable 
to  C.'s  assignee, 
although  the 
Defendant, 
when  he  sold 
the  property, 
was  aware  of 
C'sembar-  ' 
rassment. 


/tSSUMPSIT  for  money  had  and  received  to  the  use 

of  Catlings  and  upon  an  account  stated  with  him 

before  he  petitioned  the  insolvent  debtors'  court  for  his 

discharge,  and  also  for  money  had  and  received  to  tbe 

use  of  the  Plaintiff  as  Whitens  assignee. 

In  December  last,  the  Defendant,  an  auctioneer,  was 
employed  by  Catlings  then  in  embarrassed  circum- 
stances, to  sell  his  household  furniture,  with  a  view  that 
the  proceeds  should  be  applied  in  discharge  of  his 
debts.  The  Defendant  accordingly  circulated  an  ad* 
vertisement  that  the  goods  would  be  sold  for  the  benefit 
of  creditors,  and  the  sale  took  place  December  27. 

At  the  time  of  the  sale,  the  Plaintiff,  one  of  Catlin^% 
creditors,  gave  the  Defendant  notice  not  to  pay  over 
the  proceeds,  alleging  that  Catling  bad  committed  an  act 
of  bankruptcy. 

The  next  day,  December  28,  the  Plaintiff  arrested 
Catlings  and  sent  him  to  gaol. 

On  the  1 7th  of  February  following.  Catling  filed  his 
petition  under  the  insolvent  debtors'  act.     But 

On  the  31st  of  December  and  4th  of  January^  the  De- 
fendant, upon  receiving  an  indemnity,  by  Catlings  order 
paid  the  proceeds  of  the  sale  partly  to  Catling's  attorney, 
and  partly  to  one  of  Catling's  creditors,  after  deducting 
the  usual  amount  for  the  expenses  of  sale,  &c. :  where- 
upon the  Plaintiff  sought  to  recover  the  amount  of  the 
proceeds  in  this  action. 

The  learned  Judge  who  tried  the  cause  having  non- 
suited the  Plaintiff  on  this  state  of  facts, 

A  rule  nisi  was  obtained  for  setting  aside  the  nonsuit 

on 
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on  the  ground  that  the  Defendant,  as  appeared  by  his 
advertisement,  having  been  privy  to  the  embarrassed 
circumstances  of  Catlings  the  payment  of  the  proceeds 
of  the  sale  to  Catling's  attorney  was  a  fraud  upon  the 
creditors. 


1832. 


White 

V. 

Bartletf. 


Jones  Serjt.  shewed  cause.  Catling  had  full  dominion 
over  his  property  till  the  filing  of  his  petition  on  the 
17th  of  February:  the  Defendant  could  not  disclaim 
the  title  of  his  employer:  had  he  done  so,  he  would 
have  been  liable  to  Catling  in  an  action  for  the  proceeds 
of  the  sale.  And  the  Defendant  being  employed  merely 
88  an  auctioneer,  the  delivery  of  the  goods  to  him  for 
the  purpose  of  sale,  was  not  a  fraudulent  delivery  within 
section  32.  of  the  insolvent  act,  7  G.  4.  c.  57*,  which 
avoids  transfers  made  by  the  insolvent  to  a  creditor; 
enacting,  that  ^^  if  any  prisoner  who  shall  file  his  or 
her  petition  for  his  or  her  discharge  under  the  act, 
shall  before  or  after  his  or  her  imprisonment,  being 
in  insolvent  circumstances,  voluntarily  convey,  assign, 
transfer,  charge,  deliver,  or  make  over  any  estate,  real 
or  personal  security  for  money,  bond,  bill,  note,  money, 
property,  goods,  or  effects  whatsoever,  to  any  credi- 
tor or  creditors,  or  to  any  person  or  persons,  in  trust 
for,  or  to  or  for  the  use,  benefit,  or  advantage  of  any 
creditor  or  creditors;  every  such  conveyance,  assign- 
ment, transfer,  charge,  delivery,  and  making  over,  shall 
be  deemed  and  is  hereby  declared  to  be  fraudulent  and 
▼Old  as  against  the  provisional  or  other  assignee  or  as- 
signees of  such  prisoner  appointed  by  this  act :  pro- 
Tided  always,  that  no  such  conveyance,  assignment, 
transfer,  charge,  delivery,  or  making  over,  shall  be 
deemed  fraudulent  and  void,  unless  made  within  three 
months  before  the  commencement  of  such  imprisonment, 
on  with  the  view  or  intention  by  the  party  so  conveying, 
assigning,  transferring,  charging,  delivering,  or  making 


over. 
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over,  of  petitioning  the  said  conrt  for  his  or  her  dis- 
charge from  custody  under  this  act." 

There  is  no  evidence  to  warrant  any  iraputatiott  that 
the  Defendant  was  acting  in  collusion  with  CatUngi  tn 
the  purpose  of  defeating  his  creditors. 

Bompas  Seijt.  in  support  of  the  rule.  The  Defendant 
having  notice  of  Whitens  embarrassment,  became,  opM 
the  sale  of  the  goods,  a  trustee  to  the  creditors  for  tie 
proceeds  within  the  meaning  of  s,  92.  7  G.  4.  c.  5T« 
Either  he  was  such  trustee,  or  agent  for  Catling ;  i 
agent  for  Catlings  he  is  in  the  same  position  as  QMm^ 
himself,  and  therefore  liable  to  refund  the  sum  velum 
tarily  paid  to  Catling^ s  appointee.  If  the  Defendaot 
can  elude  this  responsibility,  the  estates  of  insolvents 
may  always,  by  a  similar  contrivance,  be  withdrawn  fiom 
their  creditors  at  large. 

TiNDAL  C.  J.  I  think  this  rule  ought  to  be  dts* 
charged.  And  though  it  has  been  urged  that  the  coo^ 
sequence  of  our  decision  will  be  to  waste  the  proper^ 
of  insolvents,  that  conclusion  cannot  apply  to  caso 
circumstanced  like  the  present  No  one  says,  that  sums 
improperly  paid  by  an  insolvent  to  one  of  his  creditors 
may  not  be  recovered  by  his  assignee ;  but  tlie  question 
here  is,  whether  Ms  defendant,  who  acted  io  tht 
capacity  of  an  agent,  and  accounted  to  his  employer^ 
can  be  called  on  a  second  time,  upon  his  empkiyef^l 
.afterwards  becoming  an  insolvent  debtor.  Now  jthe 
Defendant's  employer  was  master  of  his  own  property 
till  the  month  of  February^  the  time  of  filing  bia  petilioa 
in  the  insolvent  debtors'  court ;  till  that  period  it  couM 
not  be  predicated  of  him  that  he  was  an  insolvent  ( 
nearly  two  months  before,  the  Defendant,  as  auctioneeii 
aold  some  of  his  effects ;  accounted  to  him  in  December} 
and,  subject  to  some  deductions  assented  to  by  his  enh 

ployer, 
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>Ioyer,  paid  over  the  proceeds  in  December  and  January 

o  persons  appointed  by  him.     It  is  contended,  that  the 

Defendant  ought  not  to  have  done  this  after  the  notice 

irhich  he  had  of  his  employer's  circumstances;  but  the 

Defendant  acted  merely  as  agent,  and  if  he  had  refused 

to  account  to  his  principal,  what  answer  could  he  have 

^▼en  to  an  action  for  money  had  and  received  ?  As  to 

the  82d  section  of  7  G.  4.  c,  57.,  it  applies  only  to  per- 

ions  of  two  descriptions,  creditors,  and  trustees  for  cre^ 

ditons,  —  the  defendant  was  neither.  It  is  not  pretended 

he  was  a  creditor,  and  in  order  to  render  him  a  trustee, 

be  should  have  been  at  least  apprized  of  the  trust.    The 

nonsuit   therefore   was  right,  and    this    rule  must  be 

discharged. 


Bartlett. 


Gaselee  J.  I  am  of  opinion  there  is  no  ground  for 
setting  aside  this  nonsuit.  There  is  no  evidence  that 
the  transaction  was  fraudulent ;  on  the  contrary,  it  ap- 
pears to  have  been  the  intention  of  Catling  at  the  time, 
to  divide  among  his  creditors  the  proceeds  of  his  pro- 
perty, and  up  to  the  17th  of  February  he  had  full 
dominion  over  it. 


BosANQUET  J.  I  am  also  of  opinion  that  the  nonsuit 
ought  not  to  be  set  aside,  for  the  property  claimed  was 
not  vested  in  the  Plaintiff  at  the  time  of  Catling's  filing 
his  petition.  While  the  property  was  yet  vested  in 
Cailiug^  he  employed  the  Defendant,  as  his  agent,  to 
dispose  of  it  by  auction.  It  was  to  be  sold  for  the 
benefit  of  creditors;  but  they  were  no  parties  to  any 
arrangement  to  that  effect,  nor  was  the  defendant  their 
trustee:  he  therefore  was  bound  to  account  to  his  em- 
ployer. But  it  is  urged  that  the  defendant,  though 
acting  as  an  auctioneer,  was  apprized  of  the  situation 
in  which  Catling  stood,  and  therefore  must  be  deemed 
to  have  assisted  him  in  a  voluntary  preference  of  the 

creditor 
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creditor  to  whom  it  is  alleged  some  portion  of  the  moncj 
has  been  paid ;  the  Defendant,  however,  could  not  know 
to  what  extent  Catling  might  have  been  pressed,  or  that 
he  would  take  the  benefit  of  the  insolvent  debtors*  act; 
neither  could  he  have  had  any  defence  if  Ca/ling  had 
sued  him  for  money  had  and  received. 


Alderson  J.  I  am  of  tlie  same  opinion.  The  case 
does  not  involve  the  consequences  predicted  by  the 
counsel  for  the  Plaintiff.  The  question  is  not  so  much 
whether  Catlings  assignee  can  recover  the  proceeds  ia 
question,  as,  whether  he  can  recover  them  of  the  De« 
fendant.  Now  the  Defendant  was  employed  as  aa 
auctioneer  while  Catling  had  dominion  over  his  goods, 
and  as  agent,  he  was  bound  to  account  to  the  principal 
who  employed  him.  The  payment  to  Catling's  ap- 
pointee, was  the  payment  of  the  principal  not  of  the 
agent,  and  the  mere  intermediate  hand  is  not  responsible 
unless  he  be  caught  with  the  goods. 

Rule  discharged,  (a] 


(a)  Alderson  J.  referred  to 
the  following  case>  argued  in  the 
Common   Pleas    of    Lancaster^ 


before  himself  and  PatteionXt 
of  which  the  note  below  has  been 
procured :  — 


HARD  MAN  v.  WILLCOCK. 


The  Defendant  was  employed 
by  the  Plaintiff  to  sell,  as  auc- 
tif meer,  certain  goods  then  in  the 
Plaiiitiflfs  possession.  Before  the 
tale  a  notice  was  giyen  to  the 
Defendant  by  the  assignees  of 
an  insolvent,  that  the  goods  were 
their  property  as  such  assignees, 
and  that  they  had  been  fraud- 
tilently  removed  by  collusion  be- 
tween the  Plaintiff  and  the  in- 
solvent. The  Defendant*  after 
that  notice,  sold  the  property, 
and  rendered  an  account  of  the 


sale  of  it  to  the  PlaradflT.  Bot 
in  the  result,  on  an  indemnity 
being  given  to  him  by  the  ai- 
signees,  he  refused  to  pay  over 
to  the  Plaintiff  the  money  aridflf 
from  the  sale ;  and  on  an  actioo 
for  money  had  and  received  being 
brought  against  him  by  the  plaior 
tifft  he  set  up  in  defence  the 
right  of  the  assignees. 

At  the  trial  last  Lameaster 
Spring  assizes,  the  jury  affirmed 
the  right  of  the  assignees,  and 
found  that  the  Plaintiff  obcaiaed 

poesestioa 
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Mm.  of  tbe  goods  by  a 
between  him  and  the  in- 
t;  and  upon  that  state  of 
rcM  directed  by  PattesonJ. 
i  4  verdict  for  the  Defend- 
ith  liberty  to  the  PlaintiBT 
rve  to  enter  a  verdict  for 
aouBt  of  the  sale  in  case 
nirt  should  be  of  opinion 
t  was  not  competent  for 
iefnidant»  in  the  peculiar 
Ml  in  which  he  stood  to 
aintiff*>  to  set  up  the  right 
i  assignees  on  the  present 


rhtman  accordingly  moved 
er  a  verdict  for  the  Plaintiify 
«  ground  that  an  agent 
account  to  his  principal, 
amot  set  up  the  ju^  tertii 

action  bj^  his  principal 
t  him.     He  relied  on  Nic- 

V*  Knoivicj  {a)t  Meyltr 
tm^trick  (o)»  Stonard  v. 
'n  (c)i  Dixon  v.  Hamondid)^ 
tj  V.  Ogilbj  {e),  Gosling 
iue,  {g)  A  rule  niji  having 
Ijantedy 

Pollock  and  Tomlinson 
d  cause.      The    argument 

jus  tertii  does  not  arise 
t  as  in  the  present  case, 
ry  have  found  in  effect  that 
laintiif  had  no  property  in 
oods  of  which  he  claims 
roduce.  The  Plaintiff  has 
aperty  in  goods  which  he 
led  by  fraud.  If  he  is 
>ed  to  claim  the  goods,  he 
latly  estopped  to  claim  the 
ce  of  them;  for  the  produce 
g;s  to  the  rightful  owner; 
>r  V.  Plumer,  (b) 


Wigbtmim*  As  against  the 
Plaintiff,  the  Defendant  b  es- 
topped by  his  own  act  to  set  up 
the  title  of  the  aesigneeey  for  he 
rendered  to  the  Plaintiff  an  ac- 
count of  the  sales  after  he  had 
received  notice  of  the  claim  of 
the  assignees. 

Cur.  adv,  *vult. 

Alderson  J.   We  have  heard 
this  case  arguedy  and  have  con- 
sidered it;    and  we   think   the 
direction  of  the  learned  Judge 
was  right,  and  that  the  verdict 
ought  to  stand.    There  are  many 
authorities  which  were  cited  for 
the  Plamtiff,  which  establish,  no 
doubt,  that  an  agent  must  ac- 
count to  his  principal,  and  cannot 
set  up  the  jus  tertii  in  an  action 
by  his  principal  against  him.  The 
case    of   Nickolson   v.   Kno*wles 
is    a  distinct    authority  shewing 
that  an  agent  to  receive  for  the 
use  of  another  cannot  by  notice 
from  a  third  person  be  converted 
into  an  implied  trustee ;  and  that 
his  possession  is  tlie  possession  of 
his  principal.     The  same  prin- 
ciple which  depends  on  the  re- 
lation of  the  parties  as  agent  and 
principal  was   laid  down  by  the 
Court  of  King's  Bench  in  Dixon 
V.   Hamond ;   by   the  Court  of 
Common  Pleas  in  Gosling  v.  J3/r- 
nie  ;  and  by  the  Court  of  Exche- 
quer in  Roberts  v.  Ogilbj.     But 
we  think  all  these  cases  are  distin- 
guishable from  the  present)  upon 
the  ground  that   here  the  jury 
have  found   that   the  Plaintiff's 
possession    of   the    goods   arose 
out    of  a   fraud   concerted   be- 
tween  him   and   the   insolvent. 


1SS2. 


(a)  s  Mad.  47. 

(b)  6  Mad*  360. 

(c)  %  Campb,  344* 

(d)  %  B.  iSt  Aid.  sio. 

OL.  IX.  C  c 


(e)  9  Price$  269. 

(g)  TBingb.zi9* 
(b)  3Jlf.tf5.563. 


It 
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It  is  clear  that  if  the  insolvent 
had  put  the  goods  into  the  hands 
of  the  Defendant  for  sale»  his 
assignees  woutd  have  stepped  in 
and  claimed  the  produce  from 
the  Defendant)  and  that  the  in* 
sclvent  could  not  have  main- 
tained this  action  after  such 
claim.  And  We  think  that  the 
Plaintiff)  who  takes  the  goods  by 
a  fraud  between  him  and  the 
insolvent)  can  be  in  no  be  iter 
situation  than  the  insolvent  him- 
self. 

On  this  ground)  therefore)  we 
think  the  verdict  in  this  case  may 
well  stand  consistently  with  the 
cases  cited  on  behalf  of  the  Plain- 
tiff) and  the  Defendant  has  the 
right  to  set  up  the  title  of  the 


insolvent's  assignees  on  this  occa« 
sion.  We  are  very  glad  that 
this  case  can  be  thus  decided  con- 
sistently with  the  general  rules  of 
laW)  as  it  is  obviously  in  confor- 
mity to  the  substantial  justice  of 
the  particular  case. 

It  may  be  proper  to  mention) 
that  after  the  decision  in  Gosling 
v.  Bimie^  another  case  betweea^ 
the  same  parties  was  tried  at 
sittings  after  Hilary  term  1831  . 
before  me)  in  which  the  defence 
of  a  fraudulent  sale  by  Ross 
Gosling  was  set  up)  and  left  t^y 
me   to  the  jury.     But  it  fail^j 
upon  the  evidence,  so  that  this 
point  did  not  then  come  befofv 
the  Court. 

Rule  discharged. 


Nov.  2%» 


Berriman  v.  Peacock. 


The  property 
in  trees  is  in 
the  landlord ; 
the  property 
in  bushes  is 
in  the  tenant) 
even  where 
they  are  cut 
down  by  a 
stranger. 


A  T  the  last  York  assizes,  before  Parke  J.  the  Plaintiff 

had  a  verdict,  with  nominal  damages,  in  an  action 

of  trespass,  on  the  count  de  bonis  asportatisy  the  learned 

Judge  reserving  to  the  Defendant  leave  to  move  to  enter 

a  nonsuit  upon  the  following  facts. 

The  Defendant  being  in  the  occupation  of  land  adjoin* 
ing  a  field  let  by  the  Plaintiff  to  one  Peter  Wardell,  for  a 
term  of  years,  requested  Wardell  to  lower  a  fence 
between  the  two  properties.  Some  delay  occun*ing,  the 
Defendant  lopped  the  fence  himself,  but  carried  the 
cuttings  to  Warddly  the  Plaintiff's  tenant,  who  said  at 
the  trial,  that  according  to  the  custom  of  the  country  be 
believed  he  was  entitled  to  them.  The  hed<re  was  cut 
by  the  Defendant  in  an  unskilful  manner,  but  the  tenant 

said 
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said  he  thought  it  a  good  job,  and  that  the  fence  was  the 
better  for  it. 

Jones  Serjt.  obtained  a  rule  nid  to  set  aside  the 
verdict  and  enter  a  nonsuit,  upon  the  authority  of 
the  third  resolution  in  HerlakenderCs  case  (a),  —  "  That 
if  trees,  being  timber,  are  blown  down  by  the  wind, 
the  lessor  shall  have  them  (for  they  are  part  of  his  in- 
heritance), and  not  the  tenant  for  life  or  tenant  for  years, 
but  if  they  be  dotards,  without  any  timber  in  them,  the 
tenant  for  life  or  tenant  for  years  shall  have  them," — and 
Giannoti  y,Patch{b),  where  a  lessor,  during  the  term,  having 
cat  down  some  oak  pollards  growing  upon  the  demised 
premises,  which  were  unfit  for  timber,  it  was  held,  that 
as  a  tenant  for  life  or'  years  would  have  been  entitled  to 
them  if  they  had  been  blown  down,  and  was  entitled  to 
the  usufruct  of  them  during  the  term,  the  lessor  could 
not,  by  wrongfully  severing  them,  acquire  any  right  to 
them,  and  consequently  he  or  his  vendee  could  not 
inaintain  trespass  against  the  tenant  for  taking  them. 

Bompas  Serjt.  shewed  cause.  In  Channon  v.  Patchy 
the  lessor  himself  had  cut  down  the  pollards,  which 
daring  the  lessee's  term  he  had  no  right  to  do.  To 
have  allowed  him,  therefore,  under  such  circumstances, 
to  claim  a  property  in  them,  would  be  to  enable  him 
to  take  advantage  of  his  own  wrong ;  but  that  decision 
is  not  incompatible  with  the  lessor's  having  an  imme- 
diate property  in  such  things  when  they  are  severed 
from  the  soil  by  the  act  of  a  stranger.  For  the  re- 
solution in  Herlakendefi^3  case  must  be  considered  to 
apply  only  to  the  tenants  botes.  To  the  extent  of  what 
may  be  required  for  housebote^  Jirebote^  and  the  like,  the 
tenant  may  have  a  property  in  underwoods ;  but,  as  to 
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(a)  4  Co.  "Bxp.  6a« 


{b)  5^.  tf  C.897. 


Cc  2 


the 
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residue,  the  property  must  remain  in  the  lessor.  It 
ot  pretended  that  the  cuttings  in  question  were  re- 
red  for  boteSf  and  the  wrongful  act  of  a  stranger 
Id  not  vest  in  the  tenant  what,  previously  to  that  act, 
I  clearly  the  property  of  the  lessor. 

Tones,  in  support  of  his  rule^  relied  on  tlie  auUiorities 
d,  and  referred  to  Com.  Dig.  Biens.  ^^  Lessee  for 
,  or  years,  has  only  a  special  interest  and  property  ia 
fruit  and  shade  of  timber  trees,  so  long  as  they  are 
lexed  to  land,  4  Co.  62  b.  Dy.  90  b.  1  RM.  181. 
d  he  has  a  general  property  in  hedges,  bushes, 
is,  &c.,  which  are  not  timber,  4  Co.  62.  1  RoU.  181. 
d,  therefore, 'if  the  lessee  cuts  down  hedges  or  trees, 

timber,  the  lessee  shall  have  them.  So  if  dotards, 
,  which  have  no  timber  in  them,  are  thrown  down 
the  wind,  &c.,  the  lessee  shall  have  them.  Mo.  812. 

if  a  man  cut  down  timber-trees,  the  lessee  shall  have 
spass  in  respect  of  the  loss  of  his  fruit  and  shade; 
ugh  the  lessor,  or  any  one  by  his  licence  or  cooi- 
nd,  cut  them.     1 1  Co.  48  b.  Mo.  7.  Jon.  S76." 

FiNDAL  C.  J.  This  case  requires  the  same  determin- 
)n  as  if  it  had  been  an  action  against  the  tenant^ 
;ause  what  the  Defendant  did  was  adopted  by  the 
ant)  who  carried  away  the  cuttings,  saying  that  it  was 
ood  job,  and  that  the  fence  was  the  better  for  it.  It 
Jear  that,  under  such  circumstances,  no  action  cotdd 
for  the  tenant  against  Peacock ;  and  it  would  be  an 
)r  refinement  to  say  that,  because  a  small  portion  more 
i  fence  has  been  cut  than  the  tenant  is  entitled  to  cut, 
!  landlord  has  a  right  to  claim  it.  Here,  indeed,  the 
nplaint  was  rather  as  to  the  mode  than  the  amount  of 
cutting ;  but  the  question  now  is,  whether  the  pro- 
ty  in  the  cuttings  belonged  to  the  landlord.  Now, 
ording  to  the  old  authorities,  the  general  property  in 

trees 
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trees  is  in  the  landlord,  and  the  general  property  in 
boshes  is  in  the  tenant ;  although,  if  he  exceeds  his 
right,  as  by  grubbing  up  or  destroying  fences,^  he  may 
be  liable  to  an  action  of  waste.  We  should  be  in- 
troducing a  distinction  never  drawn  before,  if  we  were 
to  decide  that,  when  a  tenant  cuts  rather  more  than  he 
ought,  the  property  in  bushes  so  cut  passes  to  the  land- 
lord. The  rule  for  entering  a  nonsuit,  therefore,  must 
be  made  absolute. 
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1832. 


BeR!UMAN 
V. 

Peacock. 


Gaselee  J.  In  Dowglas  v.  Kendal  (a),  it  was  laid 
down  that  '^  the  lord  may  not  cut  down  any  thorns,  nor 
license  any  other  to  cut  them  down ;  for  the  defendant 
prescribeth  to  have  all  the  thorns  growing  upon  the 
place;  and  that  prescription  excluded  tlie  lord  from 
taking  any  thorns  there;  but  if  he  had  claimed  common 
of  estovers  only,  then,  if  the  lord  had  first  cut  down  the 
thorns,  the  commoner  might  not  take  them ;  and  if  he 
had  cut  down  all  the  thorns,  the  commoner  might  have 
bad  an  assise."  The  tenant  has  the  general  property  in 
the  cuttings^of  a  hedge,  whoever  cuts  it.  If,  by  his  per- 
mission, a  stranger  cuts  improperly,  so  as  to  damage  the 
fence,  that  may  give  the  landlord  a  ground  of  action 
on  the  case,  but  the  property  in  the  cuttings  is  in  tbe 
tenant. 

Bosanquet  J.  I  am  of  the  same  opinion.  I  do  not 
think  it  clear  that  the  cutting  in  this  case  is  to  be  con- 
sidered the  act  of  the  tenant ;  but  that  is  not  material, 
for,  whether  it  were  the  act  of  a  tenant  or  of  a  stranger, 
the  property  in  the  cuttings  does  not  pass  to  the  land- 
lord. HcrlakenderCs  case  is  an  express  authority  on  the 
subject,  and  Chief  Baron  Comyns^  after  referring  to 
KoUe's  Reports,  adds,   "and,   therefore,  if  the  lessee 


(tf  )  Cro.Jac.  256. 

Cg  S 
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cuts  down  hedges^  or  trees,  not  timber,  the  lessee  shall 
have  them/' 


Alderson  J.  concurring,  the  rule  was  made 


Absolate. 


Nov*  %%• 


Sylvester  and  Another  v.  Webster  and 

Another. 


An  attorney 
must  deliver 
his  bill  under 


ASSUMPSIT  for    work  and  labour   as    attomies. 
There  was  a  charge  in  the  PlaintifTs'  bill  for  at- 


before  suing 
to  recover 
charges  for 
business  done 
at  quarter 
sessions. 


a  G.  a.  c,  23*    tending  from  day  to  day  at  the  Sessions  House  at  Clerk' 

enwelly  to  see  whether  an  indictment  had  been  found 
against  a  party,  for  whose  appearance  at  the  sessions 
the  Defendants  had  become  bail ;  and  another  charge 
for  attendance  at  the  clerk  of  the  peace's  office,  after 
the  sessions  were  over,  in  order  to  get  the  defendants' 
recognizances  discharged,  which  recognizances  were 
discharged  on  the  payment  of  a  fee  to  the  clerk  of  the 
peace. 

Save  these  items,  there  were  none  which  could  be 
called  charges  for  business  done  in  a  court,  and  the 
Plaintiffs  omitted  to  deliver  a  bill  a  month  before  the 
commencement  of  their  action.  At  the  trial  before 
Tindal  C.  J.  a  verdict  was  taken  for  the  Plaintifis,  with 
leave  for  the  Defendants  to  move  to  enter  a  nonsuit 
instead,  on  the  ground  that  the  Plaintiff'  bill  was  open 
to  taxation  under  2  G.  2.  c.  23.  s.  23.,  and  that,  there- 
fore, it  should  have  been  delivered  to  the  Defendants  in 
the  ordinary  way,  a  month  before  the  action. 


\ 


Taddtf 
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Taddy  Serjt  having  obtained  a  rule  nisi  accordingly, 
on  the  authority  of  Ex  parte  Williams  {a\  and  Clarke  v. 
Donovan  {b\ 

Wilde  and  Andrews  Serjts.  shewed  cause.  The  Plaintiffs 
were  not  bound  to  deliver  a  bill  under  the  statute,  unless 
for  work  performed  by  them  in  the  character  of  attor- 
nies  in  one  of  the  courts  indicated  by  the  statute.  But 
mere  attendance  at  the  quarter  sessions,  to  see  whether 
aa  indictment  has  been  found,  is  not  work  done  in  a 
court,  or  done  in  the  character  of  an  attorney.  The  at- 
tendance of  any  lay  person  would  have  answered  the 
purpose  as  well.  Still  less  can  attendance  at  the  office  of 
the  clerk  of  the  peace  be  called  work  done  in  a  court. 
And  the  court  of  quarter  sessions  is  not  one  of  the 
courts  to  which  the  statute,  2  G.  2.  c.  23.,  was  meant  to 
apply.  The  object  of  the  statute  in  requiring  the  de- 
livery of  the  bill,  was  in  order  to  having  it  taxed,  and  it 
would  be  useless  to  require  such  delivery  in  cases  where 
the  bill  cannot  be  taxed ;  but  from  the  latter  part  of 
sect.  23.  2  G.  2.  c.  23.  it  may  be  inferred,  that  the  legisla- 
ture only  contemplated  taxation  for  business  done  in  a 
superior  court ;  for  the  bill  is  to  be  taxed  upon  the  appli- 
cation to  the  Lord  Chancellor  or  Master  of  the  Rolls, 
<<  or  unto  any  of  the  courts  aforesaid,  or  unto  a  jtidge 
or  baron  of  any  of  the  said  courts  respectively,"  in 
which  the  business  contained  in  such  bill  shall  have 
been  transacted.  Clarke  v.  Donovan  was  decided  on  the 
authority  of  Ex  parte  Williams^  in  which  there  was  no 
argument,  though  there  were  conflicting  statements  as 
to  the  practice  of  taxing  bills  for  business  done  at 
quarter  sessions.       But   in   Stephenson  v.    Taylor  (c), 


1832. 


Sylvester 
Webstdu 


(a)  4  T,R.  496. 
{b)  s  T.  R.  694. 


(e)  In  a    note   to   Ex  parii 
Williams^  4  T.  J^  14a. 

C  c  4  BuUer 


390 


CASES  IN  MICHAELMAS  TERM 


1832. 


Sylvester 

v. 
Webster. 


Buller  J.  decided  at  Nisi  Prius  that  the  delivery  of  a 
l>ill  for  such  business  was  not  necessary.  In  Fenton  v. 
Correa  {a\  in  an  action  on  an  attorney's  bill,  it  was  held 
that  searching  at  the  judgment-office  to  ascertain  whether 
satisfaction  had  been  entered  on  the  roll  in  an  action 
between  A.  and  B,y  and  also  whether  issue  had  been 
entered  in  such  action,  also  whether  issue  had  been 
docketted  in  such  action,  were  not  taxable  items  within 
the  2  G.  2.  c.  23.  s.  23.  And  in  WiUiams  v.  Odell  (i), 
the  Court  would  not  order  a  solicitor's  bill  of  costs  for 
business  done  wholly  in  the  House  of  Lords,  in  the  pro- 
secution of  an  appeal,  to  be  referred  for  taxation  ;  because 
their  officer  had  no  means  whereby  he  might  be  enabled 
to  tax  such  bill.  So  in  Burton  v.  Chatterton  (d)^  a  charge 
for  preparing  an  affidavit  of  the  petitioning  creditor's  debt 
and  bond  to  the  Chancellor,  in  order  to  obtain  a  commis- 
sion of  bankruptcy,  was  held  not  to  be  a  taxable  item  in 
an  attorney's  bill,  within  2  G.  2.  c.  23.  5. 23.,  as  being  a 
charge  at  law  or  in  equity,  the  affidavit  not  having  been 
sworn,  nor  a  commission  issued.  And  Abbott  C.  J. 
said,  ^^  there  does  not  appear  to  be  any  method  by  which 
these  items  could  be  taxed.  They  are  not  within  the 
words  of  the  statute,  which  speaks  only  of  charges  or 
disbursements  at  law  or  in  equity."  In  IViison  v.  Gut- 
teridge  {d\  the  Court  of  King's  Bench  referred  the  bill 
to  be  taxed,  by  virtue  of  their  general  jurisdiction.  In 
Smith  V.  Wattleworth  {e\  the  bill  was  for  procuring  the 
discharge  of  a  person  arrested  at  law.  In  Collins  v. 
Nicholson  {g\  for  obtaining  a  bankrupt's  certificate  in 
Chancery ;  and  in  Sandon  v.  Bourn  (//),  for  preparing  a 
warrant  of  attorney.     In  all  these  cases  there  was  a  court 


(a)  I  Ry.  ^  Mo,  a6a. 
{h)  4  Price,  %yg, 
(c)  3  B.  i^  Aid.  486. 
(it)  sB.bfC.157. 


(e)  4B.  e5fC.364. 
(g)    %  Taunt,  321. 


in 
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in  which  the  bill  might  have  been  taxed ;  but  the  court 
of  quarter  sessions  does  not  tax  bills ;  nor  the  Court  of 
King's  Bench,  bills  incurred  at  the  quarter  sessions, 
unless  Ex  parte  Williams  be  considered  an  authority. 
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V. 

Webster. 


Taddy.  In  Clarke  v.  Donaoan^  Lord  Kenyan  said, 
*^  there  was  no  reason  for  restraining  the  general  words 
of  the  first  part  of  the  clause,  which  requires  an  attorney 
to  deliver  his  bill  one  month  before  he  commences  any 
action  for  the  recovery  of  the  amount"  And  that  case 
has  never  been  impugned.  So  in  Smith  v.  Taylor  (a\ 
Tindal  C  J.  said,  "  seeing  that  the  act  is  remedial,  it  is 
better  to  draw  in  a  case  on  the  extreme  verge  of  the 
rule,  than  to  leave  it  without."  The  delivery  of  a  bill 
for  aH  charges  of  attornies  and  solicitors  concerning 
their  clients  or  masters'  suits  which  they  have  for  them, 
subscribed  with  their  own  hand  and  names,  before  such 
time  as  they  or  any  of  them  shall  charge  their  clients 
with  any  fees  or  charges,  was  first  required  by  3  Jac,  1. 
€•  7*  which  recites,  "  That  through  the  abuse  of  sun- 
dry attornies  and  solicitors,  by  charging  their  clients 
with  excessive  fees  and  other  unnecessary  demands, 
such  as  were  not,  nor  ought  by  them  to  have  been  em- 
ployed or  demanded,  the  subjects  grow  to  be  overmuch 
bnrthened,  and  the  practice  of  the  just  and  honest  Ser- 
jeant and  councillor  at  law  greatly  slandered."  And  it 
is  consonant  to  the  uniform  spirit  of  the  legislature  to 
give  the  most  extensive  protection  to  suitors. 

Cur.  adv.  vult, 

Tindal  C.  J.  The  point  reserved  in  this  case  was, 
whether  the  Plaintiffs  ought  to  have  delivered  their  bill 
for  business  done,  signed  by  themselves,  one  month 
before  the  commencement  of  the  suit.     The  Plaintiffs 


{a)  7  Bingb,  a6a. 


contend 
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Sylvsstbr 

V. 

Webster. 


contend  that  the  statute  2  G.  2.  c.  23.  s.  23.  does  not 
apply  to  the  case  of  business  done  at  the  quarter 
sessions;  and  even  if  it  does  apply,  that  there  is  do 
charge  for  such  business  in  the  present  bilL 

With  respect  to  the  second  point  however,  it  appeared 
upon  the  evidence  that  the  Plainti£&  made  a  charge  for 
attending  from  day  to  day  at  the  sessions  house  at 
Clerkenwelly  to  see  whether  an  indictment  had  been  fouDd 
against  the  party  for  whose  apearance  at  the  sessions 
the  Defendants  had  become  bail ;  and  another  charge, 
for  attendance  at  the  clerk  of  the  peace's  office  after  the 
sessions  were  over  in  order  to  get  the  recognizances 
discharged,  which  were  discharged  accordingly,  on  the 
payment  of  a  fee  to  the  clerk  of  the  peace.  And  this 
latter  charge  appears  to  us,  at  all  events,  to  be  a  charge 
for  business  done  at  the  quarter  sessions ;  for  the  dis- 
charge of  the  recognisance  must  be  taken  to  be  the  act 
of  the  Court  who  alone  have  the  authority  to  give  such 
discharge,  though  in  fact  it  is  handed  over  to  the  party 
by  the  clerk  of  the  peace  after  the  sessions  have  termi- 
nated. The  only  question  therefore  is,  whether  business 
done  at  the  quarter  sessions  is  within  the  meaning  of  the 
statute?  This  was  so  held  in  two  cases.  Ex  parte 
WiUiams  (fl),  where  the  Court,  after  enquiry  made, 
reversed  their  former  decision;  and  Clarke  v.  Dowo- 
van  (6),  where  the  Court  of  King's  Bench  adhered  to  the 
decision  last  referred  to,  saying  ^*  there  was  no  reason  for 
restraining  the  general  words  of  the  first  part  of  the 
clause,  which  requires  an  attorney  to  deliver  his  bill  one 
month  before  he  commences  any  action  for  the  recovery 
of  the  amount."  These  decisions  which  have  been'con- 
stantly  acted  on  as  authorities  for  so  long  a  period, 
ought  not  to  be  overturned,  unless  the  Court  can  see 
most  clearly  that  such  construction  is  wrong;  and  we 


{a)  4  T.  R.  496. 


{&)  5  T.  R.  6g4. 


cannot 


IN  THE  Third  Year  of  WILLIAM  IV. 


898 


cannot  arrive  at  such  conclusion.  It  is  an  additional 
argument  in  support  of  the  construction  which  they  give 
to  the  statute  2  G.  2.  that  by  the  subsequent  statute 
22  G.  2.  c.  46.  s.  12.  it  is  enacted  ^*  that  no  person 
whatsoever  shall  act  ^s  an  attorney  at  any  general  or 
quarter  sessions  of  the  peace  for  any  county,  &c.  within 
the  kingdom,  either  with  respect  to  matters  of  a  criminal 
or  civil  nature,  unless  such  person  shall  have  been 
admitted  an  attorney  of  one  of  His  Majesty's  courts  of 
record  at  Westminster^  and  duly  enrolled  pursuant  to 
the  act  2  G.  2."  Construing  the  two  statutes,  therefore, 
as  made  in  'pari  materia^  there  seems  to  be  no  reason 
why  the  action  by  the  very  same  person  to  recover  fees 
for  business  done  in  the  court  of  quarter  sessions  should 
not  be  considered  as  subject  to  the  same  law  as  the  action 
*'  for  fees  charges  and  disbursements  at  law  or  in  equity  " 
are  expressly  subjected  to  by  the  statute  2  G.  2.  We 
therefore  think  the  rule  for  entering  a  nonsuit  should  be 
made  absolute* 

Rule  absolute. 


1882. 


Sylvester 
Webster. 


B£LL  and  Head  v.  Nixon  and  Davison. 


Nov*  %i* 


'T'HIS  was  an  action  of  assumpsit  brought  by  the 
Plaintiffs,  as  clerks  to  the  trustees  appointed  by 
virtue  of  an  act  of  parliament  passed  in  the  7  G.  4.  c.  74*. 
for  making  and  maintaining  a  turnpike  road  leading  out 
of  the  Alston  turnpike  road  at  Branch  End,  in  the 
county  of  Northumberland,  through  Calton  AUindale 
town  and  Allen  Heads  in  Caw^s  Hilly  in  the  county  of 
Durhamy  against  the  Defendants,  for  the  tolls  arising 
from  certain  toll-gates  upon  that  road. 

The 


Where  two 
pertons  fill  the 
office  of  clerk 
to  the  trustees 
of  a  turnpike 
road,  both 
must  join  in 
executing  sL 
contract  on 
the  part  of  Ihe 
trustees,  under 
3  0. 4*  €,  i%69 
s.Sh 
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1832.  The  declaration  was  framed  upon  a  contract  or  agree- 

ment made  between  the  trustees,  by  Head  their  clerk, 
and  the  Defendants.  The  Defendant  Davison  was 
surety  for  Nixon.  At  the  trial  before  James  Parke  J. 
last  summer  assizes,  a  verdict  was  found  for  the  Plain- 
tiffs, with  leave  for  the  Defendant  Davison  to  move 
to  set  it  aside  and  enter  a  nonsuit,  upon  the  ground 
that  the  agreement  should  have  been  signed  by  both 
the  Plaintiffs.  By  the  3  G.  4.  c.  126.  5.57.,  under 
which  the  trustees  named  in  the  local  act  were  directed 
to  proceed,  it  is  enacted,  "  that  all  contracts  signed  by 
the  trustees  and  commissioners  letting  such  tolls,  or  any 
two  or  more  of  them,  or  by  their  clerk  or  treasurer, 
shall  be  good,  valid,  and  effectual,"  &c.  It  was  con- 
tended at  the  trial,  that  by  the  words  ^'  their  clerk,''  were 
meant  the  persons  filling  the  ofiice  of  ^'  their  clerk,''  and 
that  inasmuch  as  both  the  Plaintiffs  filled  that  office,  it 
was  necessary  they  should  both  have  signed  the  agree- 
ment. The  declaration  originally  stated  the  agreement 
to  have  been  made  by  the  Plaintiffs  as  clerks,  &c  Bat 
that  variance  was  amended  by  the  judge  at  the  trial. 

Merewether  Serjt,  having  obtained  a  rule  nisi  to  enter 
a  nonsuit, 

Spankie  Serjt.,  who  shewed  cause,  contended  that  the 
trustees  having,  under  5.  T^.  of  3  G.  4.  c.  126.,  authority 
to  sue  in  the  name  of  their  clerk  or  clef-ks,  the  cotitract 
must  be  deemed  equally  binding  whether  executed  by  a 
single  clerk  or  many,  otherwise  the  commissioners  would 
not  have  been  empowered  to  sue  by  a  single  clerk.  If 
twenty  clerks  were  required  for  an  extensive  line  of  road, 
it  would  be  extremely  inconvenient  that  every  contract 
should  be  signed  by  all  of  them.  Besides,  the  signature 
of  one  might  be  taken  to  be  the  signature  of  all,  just  as 
the  execution  of  a  contract  by  one  of  the  members  of  a 

firm 
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'firm  would  bind  all  the  others.  But  in  the  present  case,  1832. 
the  lessee  having  enjoyed  the  tolls  under  the  contract, 
would  have  been  equally  liable  to  the  commissioners  if 
it  had  not  been  signed  by  any  one  on  their  part ;  so 
that  the  signing  by  either  of  the  clerks  was  immaterial, 
especially  after  verdict* 

Merewether.  This  contract  was  entered  into  under  a 
statutory  power,  and  in  order  to  make  it  binding  on  a 
surety,  the  power  should  have  been  strictly  pursued.  It 
was,  no  doubt,  competent  to  the  trustees  to  have  ap- 
pointed only  one  clerk,  but  they  having  in  fact  appointed 
two,  the  two  constitute  one  agent,  and  must  join  in  any 
act  to  bind  the  trustees.  The  object  probably  was,  that 
each  should  be  a  check  on  the  other,  or  at  all  events, 
that  the  trustees  should  have  the  benefit  of  their  com- 
bined judgment;  the  two  together,  therefore,  constituted 
the  trustees'  clerk,  and  not  one  singly.  Now,  where  a 
power  is  granted  to  two,  or  an  office  is  executed  by  two 
jointly,  both  must  concur  in  an  act  to  render  it  legal. 
Thus,  in  Auditor  Curled  case  (a),  William  Curie  and 
Walter  Toolce  having  been  appointed  auditor  of  the  Court 
of  Wards,  Lord  Coke  says,  "  When  Walter  Toolce  died, 
then  William  Curie  remained  one  of  the  persons,  &c. 
and  the  king  might  add  another  to  him,  and  until 
another  is  added  his  voice  is  suspended,  as  in  the  case 
of  14  //.  4.  35.  a.,  if  a  writ  issue  to  the  sheriffs  of 
London^  and  one  of  them  dies,  the  other  cannot  execute 
the  writ,  because  his  power  is  suspended  until  he  has  a 
companion  chosen  him." 

In  Salta-  v.  Grosvenor{b\  it  was  held,  that  if  an 
aggregate  corporation  consist  of  two  bailiffs  and  bur- 
gesses, &c.  the  two  bailiffs  make  but  one  officer,  and  if 

{a)  11  Rtp.$,  (b)  Z  Mod,  S04, 

a  lease 


S96  CASES  IN  MICHAELMAS  TERM 

a  lease  be  made  by  one  of  them,  in  his  political  capadty, 
to  the  other,  it  is  void. 
V.  So  in  Jones  v.  Pugh  (a),  the  Court  held  that  a  judicial 

Nixon.  oflBce  might  be  granted  to  two,  but  if  one  dies,  it  shall 
not  survive,  unless  said  to  the  survivor.  See  also  Vin, 
Abr.  Office,  C.     Bac.  Ahr.  Office. 

TiNDAL  C.  J.  However  reluctant  I  may  feel  to  yield 
to  this  objection,  which  is  at  variance  with  the  justioe 
of  the  cause,  I  cannot  think  that  where  two  persons  are 
appointed  to  fill  the  office  of  clerk,  their  principals  can 
be  bound  in  a  contract  by  the  signature  of  one  only. 
By  the  common  law  there  could  have  been  no  lease  in 
a  case  of  this  kind,  except  under  seal.  By  $.  51.  of 
3  G.  4.  c.  126.  it  is  enacted,  *^  That  all  contracts  and 
agreements  to  be  made  or  entered  into  for  the  farming 
or  letting  the  toll  of  any  turnpike  roads,  signed  by  the 
trustees  or  commissioners  letting  such  tolls,  or  any  two 
or  more  of  them,  or  by  their  clerk  or  treasurer,  and  the 
lessee  or  farmer,  and  his  sureties  of  such  tolls  respect- 
ively, shall  be  good,  valid,  and  effectual  to  all  intents 
and  purposes,  notwithstanding  the  same  may  not  be  by 
deed,  or  under  seal." 

And  by  s.  74.  **  That  the  trustees  and  commissioners 
of  every  turnpike  road  may  sue  and  be  sued  in  the  name 
or  names  of  any  one  of  such  trustees  or  commissioners, 
or  of  their  clerk  or  clerks  for  the  time  being ;  and  that 
no  action  or  suit  to  be  brought  or  commenced  by  or 
against  any  trustees  or  commissioners  of  any  turnpike 
road  by  virtue  of  this  or  any  other  act  or  acts  of  parlia* 
ment,  in  the  name  or  names  of  any  one  of  such  trustees 
or  commissioners,  or  their  clerk  or  clerks^  shall  abate, 
or  be  discontinued  by  the  death  or  removal  of  such 
trustee,  commissioner,  clerk  or  clerks^  or  any  of  them, 

{a)  %  SalA,  465. 

or 
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or  by  the  act  of  such  trustee,  commissioner,  clerk  or  1832. 
derkSi  or  any  of  them,  without  the  consent  of  the  said 
trustees  or  commissioners;  but  that  any  one  of  such 
trustees  or  commissioners,  or  clerk  or  clerks  for  the  time 
being  to  the  said  trustees  or  commissioners,  shall  always 
be«deemed  to  be  the  plaintiff  or  plaintiffs,  defendant  or 
defendants  (as  the  case  may  be),  in  every  such  action  or 
suit" 

How  are  we  to  say,  that  if  trustees  have  appointed 
two  cl^ks,  perhaps  for  the  benefit  of  having  their 
united  judgment,  the  two  are  not  to  be  parties  to  a  con- 
tract which  is  to  bind  the  trustees  ?  It  is  like  the  case 
where  two  execute  the  office  of  sheriff  or  bailiff.  It 
seems  to  me,  therefore,  that  as  the  agreement  was  entered 
into  by  one  who  was  not  singly  but  jointly  the  clerk  of 
the  trustees,  they  have  not  pursued  the  authority  vested 
in  them  by  the  act,  and  that  this  rule  roust  be  made 
absolute. 

The  other  Judges  concurred,  and  the  rule  was  made 

Absolute. 


Newark  Vouchee.  Nov.  23. 

TpHE  vouchee  in  this  recovery,  who  was  the  §on  of  a  A  recovery 

peer,  was  described  in  the  dedimus  and  acknow-  suffered  by 
,    _  j^i      ,       r^  -r^'  1      the  son  of  a 

ledgment  as  ^^  Charles  Henry  Fterrepoinl,   commonly  peer  nuy  pass, 

called  Lord  Viscount  Newark  /'  and  he  had  signed  the  though  the 

luJaiowledgment,  «  Newark:'  mentTe^^ned 

The  Court  having,  in  the  case  of  Tatton  demandant,  with  his  name 

Grey  vouchee  (a),  refused  to  allow  a  recovery  to  pass,  on  °^  courtesy, 

1  1     J  1  .        J   and  not  with 

the  ground  that  the  acknowledgment  had  been  signed  his  true  name, 

by  the  son  of  a  peer,  with  his  name  of  courtesy,  and  not  provided  he 
....  be  described 

With  his  true  name,  ^„  ^^^  ^^ 

Bampas  ^  «      ^ 
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18S2.  Bompas  Serjt,  who  moved  that  the  present  recoveiy 

"  ^  might  pass,  distinguished  it  from  that,  by  the  circum- 

Vouchee.  stance,  that  here  the  record  described  the  vouchee  as 
"  commonly  called  Lord  Newark ; "  an  explanation  which 
did  not  appear  upon  the  documents  in  Tatton  demand- 
ant, Grey  vouchee. 

But  the  Courts  referring  to  another  report  of  that  case, 
said,  it  appeared  there,  not  only  that  the  documents 
described  George  Harry  Grey^  Esq.  as  •*  commonly  caM 
Lord  Grey^^  but  that  that  expression  was  adverted  to 
in  the  judgment  of  the  court.  If  the  present  case  could 
haye  been  distinguished  from  that,  which  appeared  a 
harsh  decision,  they  would  have  allowed  the  recovery  to 
pass. 

Bompas  argued  the  propriety  of  a  reconsideration  of 
the  point,  and  dwelt  upon  the  hardship  of  compelling 
a  lord-by-courtesy  to  sign  his  name  as  a  common  person. 
But, 

The  Court  adverted  to  the  general  inconvenience 
occasioned  by  reversing  decisions  on  matters  of  prac- 
tice, and  Bompas 

Took  nolliing. 

Nov.  24.  This  day  Tindal  C.  J.  said,  the  Court, 
upon  examining  the  record  in  Tatton  demandant,  Greij 
vouchee,  found,  that  none  of  the  documents  described 
George  Harry  Grey  as  "  commonly  called  Lord  Grq!* 
The  present  case  therefore  being  distinguishable  in  that 
respect,  they  ordered  that 

^      The  recovery  do  pass. 
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1832. 


Jackson,  Demandant;  Warde  and  Wife,         No'v.%i^ 

Conusees. 


•T  T  PON  the  occasion  of  a  conveyance  required  on  the  A  fine  mty  be 

part  of  the  trustee  of  one  fVilkins.  it   was    found  ^*^®^  ^  f 
,  trustee,  sub- 

that  the  trustee  had  been  dead  ever  since  the  year  1797,  stituted  for  a 
and  that  his  heir,  a  female,  had  married  one  Warde^  miitmg  tnis- 
a  strolling  player,  many  years  ago,  and  had  never  been  ^q^m^^  - - 
heard  of  since.  j.  5. 

Upon  this,  the  Chancellor,  under  the  authority  of 
6  G.  4.  c.  74.  s.  5.  had  substituted  Joseph  Maberly  to 
join  in  the  conveyance  instead  of  Warde  apd  bis 
wife,  and 

Taddy  Serjt.  now  moved,  that,  under  these  circnm'^ 
stances,  this  fine  might  be  levied  by  Maberly  instead  of 
Warde  and  his  wife,  assuming  that  a  fine  might  be 
levied,  under  the  authority  given  by  the  above  statute 
to  the  substituted  trustee,  to  convey  and  assure ;  as  was 
the  practice  in  the  case  of  infant  trustees  empowered  to 
convey  and  assure  under  1  Ann.  <;.  19.  S  Atk.  164.  479. 
559. 

TiNDAi<  C.J.     We  dp  not  profess  to  investigate  the 
fects,  but  p];Qpeed  on  thp  prd^r  of  the  Chancellor, 

Fiat. 
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Nov*  %A* 


Manesty  V.  Stevens, 


The  bail  are 
discharged  if 
a  Plaintiff  on 
general  pro- 
cess declares 
u  executor* 


A    RULE   nisi  had   been   obtained  for  entering  an 

exoneretur  on  the  bail-piece,  on  the  ground  that 

the  process  and  affidavit  to  hold  to  bail  were  general, 

and  the  declaration   special ;    viz.  by  the   Plaintiff  as 

executrix* 

Jones  Serjt.  shewed  cause.  It  is  clear,  from  the  au- 
thorities both  in  the  King's  Bench  and  this  Court,  that 
such  a  variance  is  no  ground  for  setting  aside  the  pro- 
ceedings. lAoifd  V.  Williams  {a\  Weavers  Company  "9. 
FofTest(b)f  Watson  v.  Pilling  {c)^  Rogers  v.  Jefikins{d). 
The  distinction  is  between  the  cases  where  a  process  is 
general,  and  the  declaration  special,  and  where  the  pro- 
cess is  special  and  declaration  general ;  for  which  latter 
variance  the  proceedings  will  be  set  aside;  Douglass, 
Irlam  (e),  Canning  v.  Davis  {g).  It  was  once,  indeed, 
held,  that  although  the  proceedings  would  not  be  set 
aside  in  case  the  process  was  general,  and  declaration 
special,  yet  the  bail  would  be  discharged.  .  But  in  Ash' 
worthy.  Ryal{h\  it  has  been  expressly  decided  that  such 
a  variance  does  not  operate  in  discharge  of  the  bail. 


Wilde  Seijt.  in  support  of  the  rule.  The  decisions 
on  the  subject  of  setting  aside  proceedings  for  irregu- 
larity do  not  apply  to  motions  in  discharge  of  bail. 
And  the  case  of  Ashworth  v.  Ryal  is  met  by  the  case  of 
Holly  V.  Tipping  (2),  in  this  court,  where  it  was  held 


{d)  3  mis.  141.     a  W.  Bl. 

{b)  2  Str,  12$%. 
{c)  3B.iffB.  4. 
(d)  iB.^  P.  383. 


(e)  8  r.  R.  416. 
ig)  4  Burr,  241J. 
(b)  iB.^MoLi^. 
(ij   zmij.61. 


that 
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that  the  Plaintiff  should  lose  his  bail,  where  he  declared 
differently  from  his  writ.  And  the  practice  established 
by  that  case,  which  has  never  been  overruled,  was  re- 
cognised in  Turing  v.  Jones  {a)  and  Douglas  v.  Irlanii  as 
being  the  practice  of  the  Court  of  King's  Bench.  That 
agrees  with  the  principle  acted  on  upon  other  occasions. 
Thus  if  a  plaintiff  arrest  a  defendant  upon  a  bill  of 
exchange,  he  may  declare  on  the  common  money 
counts,  but  the  bail  are  entitled  to  be  discharged  for  the 
variance.  The  rules,  therefore,  as  to  setting  aside  pro- 
ceedings, and  as  to  the  discharge  of  bail,  are  parallel, 
and  not  inconsistent  with  each  other.  In  Marzetti  v. 
De  Jouffroy  (i).  Lord  Tenterden  says :  "  With  regard  to 
the  objection  that  the  affidavit  shews  a  cause  of  action 
in  the  representative  character,  and  the  process  does  not 
describe  the  Plaintiff  in  that  character,  I  think  the  case 
fidls  within  the  established  rule,  that  the  addition  of  the 
representative  character  is  not  necessary  in  the  process. 
If^  when  the  plaintiff  declares,  he  should  set  out  a  cause 
of  action  different  from  that  which  appears  in  the 
affidavit  of  debt,  the  defendant,  or  his  bail,  can  apply  to 
the  Court  for  relief." 

It  is  probable  that,  in  Ashworlk  v.  Ryal,  the  distinc- 
tion between  the  two  rules  was  not  acqurately  kept  in 
view. 

Cur.  adv.  vidt. 


1832. 


MANEST7 

Stevens. 


TiNDAL  C.  J.  In  this  case  a  rule  has  been  obtained 
to  enter  an  exoneretur  on  the  bail-piece,  on  the  ground 
of  a  variance  between  the  declaration  and  the  process, 
the  Plaintiff  having  declared  in  the  character  of  ex- 
ecutrix, and  having  arrested  the  Defendant  in  her 
general  capacity. 

There  is  some  conflict  in  the  cases ;  but  the  Court  are 


(a)  5  T.R.Ao%. 


(b)  Do<wl»  Pr.  Cascjf  4t. 
Dd  2 


of 
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1882. 


Manesty 
Stevens. 


of  opinion  that  the  bail  are  entitled  to  an  er(meretut\ 
where  the  delaration  is  on  a  cause  of  action  distinct 
from  that  disclosed  by  the  process,  as  here,  where  the 
process  is  general  and  the  declaration  is  particular,  iii 
the  PlaintiflPs  character  of  executrix.  The  variance  is 
not  such  as  the  Defendant  could  avail  himself  of,  but  we 
think  the  bail  are  entitled  to  do  so. 

Rule  absolute. 


Ifov*  a4« 


Vansandau  and  Tindale  v.  Browne. 

Vansandau  and  Brown  v.  Browne. 


An  attorney  i» 
not  compelled 
to  proceed  to 
the  end  of  a 
suit  in  order 
to  be  entitled 
to  hit  costs, 
but  may*  upon 
reasonable 
cause  and  rea- 
sonable notice, 
abandon  the 
conduct  of  the 
suit,  and  in 
such  case  may 
recover  his 
costs  for  the 
period  during 
which  he  was 
employed. 


ASSUMPSIT  for  work  and  labour  by  Plaintiffs  as 
attornies.  The  Defendant  pleaded  in  each  action 
the  general  issue.  At  the  trial  before  Gaselee  J.,  London 
sittings  after  last  Hilary  term,  a  verdict  by  consent  was 
found  in  the  first  action  for  Plaintiffs,  with  64*/.  l5.  %i» 
damages;  and  in  the  second  for  73/.  2s.  ^d.^  subject  to 
the  opinion  of  the  Court  on  the  following  case :  — 

The  first-named  PlaintifT:;,  at  the  time  the  debt  for 
which  the  first  action  was  brought  was  contracted,  were 
attornies  in  co-partnership  together,  and  were  retained 
and  employed  by  the  Defendant  to  defend  an  action 
brought  against  him  by  Carr^  Dodgson,  and  Co.  That 
action  was  commenced  in  Jpril  1826;  and  in  Michadr 
mas  term  of  that  year  final  judgment  was  obtained 
thereon  by  Carr^  Dodgson^  and  Co.  against  the  De- 
fendant. The  amount  of  the  first-named  Plaintifis'  bill 
for  defending  that  action,  and  for  a  motion  made  for  a 
new  trial,  was  87/.  105.  \0d.     On  the  9th  of  November 

1826  the  first-named  Plaintiffs  were  advised  by  counsel 

to 
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to  apply  for  relief  to  a  court  of  equity,  in  order  to  pre- 
vent execution  from  being  issued  on  the  judgment.  After- 
wards, and  by  the  consent  and  direction  of  the  Defendant, 
a  bill  was  filed  in  Chancery  against  Carr^  Dodgson^  and 
Co.  for  the  purpose  of  obtaining  relief  from  the  judgment, 
and  the  first-named  Plaintiffs  continued  to  conduct  such 
suit  until  Easter  term  1828,  at  which  time  the  same  Plain- 
tiffii  dissolved  their  co-partnership  ;  and  at  the  time  of  the 
dissolution  the  amount  of  their  bill  in  respect  of  the 
proceedings  in  Chancery  was  176/.  105.  4^/.  over  and 
above  the  before-mentioned  sum  of  87/.  105.  10^.,  the 
particulars  of  which  the  same  Plaintiffs  delivered  in  due 
time  before  these  actions  were  brought.  The  Chancery 
suit  still  remains  undetermined;  but  on  the  15th  oi May 
1830,  an  order  or  decree  was  made  by  the  Master  of 
the  Rolls,  whereby  he  directed  a  case  to  be  submitted 
for  the  opinion  of  this  Court,  and  that  case  has  not  yet 
been  argued.  About  the  month  oi  April  1828  the  De- 
fendant paid  the  first-named  Plaintiffs,  on  account  of  their 
bill,  200/. 

The  second-named  Plaintiffs,  Vansandau  and  Braam^ 
entered  into  partnership  as  attornies  in  Februaiy  1829, 
and  from  that  period  to  the  present  conducted  the  Chan- 
cery suit  on  behalf  of  the  Defendant,  and  with  his  know* 
ledge  and  consent. 

There  were  letters  from  the  Defendant  oi  June  1827, 
October  1827,  and  January  1828,  soliciting  indulgence 
in  respect  of  the  Plaintiffs'  demands ;  and  one  of  March 
1828,  promising  payment  of  the  balance  claimed  in  the 
first  action,  in  a  few  days.  In  June  1828,  Vansandau 
apprised  the  Defendant  that  Tindale  had  quitted  the  firm, 
and.  demanding  payment  of  the  balance  still  due,  said  he 
had  no  motive  for  exertion  in  the  Chancery  suit,  Browne 
V.  Carry  till  it  was  paid.  In  May  1830  Vansandau^ 
complaining  that  the  old  balance  was  still  unpaid,  wrote 
to  say  he  would  make  no  further  cash  payments  in  the 

D  d  3  Chancery 


1832. 

Vansandau 

Brownk, 


Vansandau 
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18S2,  Chancery  suit.  In  August  and  September  1830  Vath 
sandau  threatened  to  arrest  Defendant  for  the  balance 
still  unpaid,  and  called  on  him  to  pay  the  costs  already 
Browne,  incurred  in  the  Chancery  suit,  if  he  did  not  choose  to 
proceed  with  it  The  money  not  having  been  paid, 
Vansandau  apprised  the  Plaintiff  in  October  1830,  that 
he  had  commenced  actions  against  him,  and  that  in  the 
second  action  against  him,  which  he  had  instituted  in 
the  name  of  Vansandau  and  Brownj  he  would  seek  to 
recover  the  full  amount  of  business  done  after  the  deter- 
mination of  the  partnership  of  Vansandau  and  Tindak, 
both  as  regarded  what  was  due  to  himself  individually 
as  also  that  which  was  due  to  the  partnership  of  Van^ 
sandau  and  Brown.  If  the  Defendant  did  not  assent  to 
that,  he,  Vansandau^  would  bring  a  third  action  against 
him  in  the  name  of  himself  individually. 

The  Plaintiifs'  bills  were  delivered  to  the  Defendant 
a  month  before  the  action.  In  the  first  action  tbej 
were  signed  by  Vatisandau 'and  Tindale  i  in  the  second 
by  Vansandau  and  Brown.  None  of  the  charges  were 
subsequent  to  April  1830,  and  the  present  actions  were 
commenced  in  October  following. 

Taddy  Seijt.  for  the  Plaintiffs.  The  principal  ob- 
jection to  be  advanced  on  the  part  of  the  Defendant 
against  the  Plaintiffs'  claim  is,  that  this  action  is  pre- 
mature, and  that  an  attorney  cannot  sue  for  his  costs  till 
the  proceedings  which  he  has  been  retained  to  conduct 
have  received  their  judicial  determination.  But  such  a* 
principle  would  operate  as  a  great  discouragement  to 
the  attainment  of  justice  by  the  assistance  of  professional 
men;  and  it  has  been  expressly  laid  down,  that  an 
attorney  may  refuse  to  proceed  if  he  is  not  furnished 
with  money  to  carry  on  a  suit.     In  R&wson  v.  Earle{a\ 

i^a)  I  Mo.  y  Mai.  538. 

where 


Vansandau 
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where  it  was  held  that  an  attorney  who  had  given  notice        1832. 

that  he  would  not  go  on  with  a  cause  in  the  Court  of 

Chancery  without  being  supplied  with  money,  had  a 

right  to  desist  from  it,  and  might  recover  for  the  work     Browns. 

done  up  to  that  time,  Lord  Tenterden  said,  ^*  It  is  not 

to  be  expected  that  any  attorney  will  carry  on  a  cause  of 

an  indefinite  length  unless  he  is  furnished  with  funds  so 

to  do."     The  case  reported  in  1  Sid.  31.  seems  opposed 

to  this,  but  the  facts  are  not  stated,  and  the  case  is  of 

doubtful  authority. 

Joues  Serjt  for  the  Defendant.  Under  the  circum- 
stances stated  in  the  case,  it  was  not  competent  for  the 
Plaintiffs  to  maintain  an  action  for  their  bill  of  costs, 
until  the  suit  in  which  the  costs  arose  was  determined : 
the  obligation  being  founded  on  the  retainer,  which  con- 
tinues until  the  end  of  the  cause,  or  a  countermand : 
it  is  against  the  policy  of  the  law  to  permit  a  party  to 
recover  in  a  contract  pro  rata ;  and  an  attorney  al- 
ways has  a  lien  on  the  proceeds  of  the  suit:  Com.  Dig. 
Jttif.ifi)  910. i  MuUoy  y .  Backer  {a\  Drapers*  Company 
V.  Davis  (i),  Tabram  v.  Horn,  (c)  The  Plaintiffs,  there- 
fore, ought  not  to  have  sued  so  soon,  or  have  split  their 
demand  into  two  actions.  The  contract  entered  into  to 
conduct  the  Defendant's  suit  was  an  entire  contract,  and 
the  Defendant's  right  to  have  it  treated  as  such,  cannot 
be  altered  by  any  change  of  partnership,  which  is  an  act 
of  the  Plaintiff's  unconnected  with  the  original  contract. 
If  the  attorney  be  allowed  to  sue  for  his  costs  at  any  time 
before  the  business  he  is  engaged  in  is  concluded,  no 
line  can  be  drawn,  and  the  (;|ient  may  be  harassed  by 
multiplied  actions  for  the  costs  of  a  single  law-suit.  In 
Mordecai  v.  Solomon  {d\  where  it  appeared  that  the  plain- 

{a\  s  East^  zi6,  (c)  M,  l^  R.  %%Z.r 

[b)  %Atk.%^s.  \i)  Sajer,ij%. 
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Vansamdau 
Browne. 


tUTs  brother  had  frequently  employed  an  attorney,  and 
had  always  paid  him  well ;  that  he  had  undertaken  to 
pay  the  attorney  in  the  cause,  but  had  not  brought  some 
money  applied  for  by  the  attorney;  that  judgment  of 
noti  pros  was  signed  ^r  not  making  up  the  issue ;  and 
that  the  Plaintiff  was  in  prison  for  not  paying  the  costs 
of  that  judgment;  —  the  Court,  upon  a  rule  to  shew 
cause  why  the  PiaintifTs  attorney  should  not  pay  the  costs 
of  the  judgment  of  nonpros^  and  the  costs  of  that  ap- 
plication, ordered  costs  to  be  paid  by  the  attorney  ia 
the  cause.  And,  per  Curiam^  **  when  an  attorney  has 
commenced  a  suit  upon  the  credit  of  a  client,  he  ought 
to  proceed  in  it,  although  the  client  do  not  bring  him 
money  every  time  he  applies  for  it." 

In  CressweU  v.  Byron  (a)  Lord  Eldon  says,  **  The 
client  may  discharge  his  solicitor;  but  I  do  not  know 
that  a  solicitor,  whatever  may  be  his  reasons  for  de- 
clining to  proceed,  can  claim  a  lien,  if  he  does  not  carry 
the  business  through  a  hearing.  If  that  could  take 
place,  there  might  be  numerous  claims  of  lien.  The 
Court  of  Common  Pleas,  when  I  was  there,  held  that 
an  attorney,  having  quitted  his  client  before  trial,  could 
not  bring  an  action  for  his  bill." 

In  Rowson  v.  Earle  there  had  been  a  decree,  and  the 
attorney  had  given  up  his  papers  and  lien  before  making 
his  demand. 

Here,  too,  the  signature  of  the  bill  in  the  second 
action  was  insufficient.  The  charges  incurred  during 
the  period  in  which  Vansandau  carried  on  the  business 
alone,  ought  to  have  formed  a  separate  bill'  authenticated 
by  his  separate  signature. 


TiNDAL  C.  J.     I  think  the  Plaintiffs  are  entitled  to 
recover  the  taxed  costs,  for  which  they  have  sued  the 


{a)  14  Fej.%jt. 


Defendant 
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Defendant  in  these  two  actions,  with  the  exception  of  1832.  ' 
the  charges  which  accrued  in  the  interval  between  the 
dissolution  of  the  first  and  the  formation  of  the  second 
partnership,  which  cannot  be  recovered  in  the  name  of  Browne. 
either  of  the  two  firms  unless  the  Defendant  should 
consent,  in  order  to  save  himself  from  the  expense  of  a 
third  action,  to  be  brought  for  a  small  sum  in  the  name 
of  Vansandau  alone. 

The  objection,  however,  which  has  been  raised  to  the 
Plaintiffs'  recovery  is,  that  an  attorney  cannot  sue  for 
his  bill  till  the  business  which  he  has  been  retained  in  is 
terminated.  It  would  be  long  before  I  should  be  in- 
duced to  assent  to  such  a  proposition.  Suppose  the 
employer  to  become  insolvent  while  the  attorney  is  en- 
gaged in  a  long  and  difficult  suit,  it  would  be  hard  if  he 
could  not  recede,  —  resile,  —  from  such  an  engagement* 
I  agree  that  he  cannot  wantonly,  so  as  to  throw  un- 
expected difficulties  in  the  way  of  his  client,  take  the 
course  which  has  been  taken  by  the  Plaintiffs  here.  But 
have  they  wantonly,  and  without  sufficient  notice,  re- 
fused to  proceed  with  the  Defendants  cause  ?  So  far 
from  it,  the  Defendant  has,  from  the  month  of  June 
1828  to  the  present  time,  been  repeatedly  applied  to  for 
payment,  and  apprised  of  the  ^Plaintifis'  resolution. 

It  is  said,  however,  that  there  are  authorities  in  support 
of  the  proposition  for  which  the  Defendant  contends. 
That  in  Siderfin  is,  no  doubt,  strong;  but  we  must  see 
whether  it  proceeds  on  just  principles,  and  whether  it  will 
apply  to  the  facts  of  the  present  case.  Now,  in  the  report 
in  Siderfin^  no  facts  are  stated  to  explain  the  decision  of 
the  Court.  It  may  be,  probably  was  the  fact,  that  the 
attorney  on  the  very  day  of  the  assizes  deserted  the 
conduct  of  the  cause,  giving  his  client  neither  time  nor 
opportunity  to  obtain  other  professional  assistance:  if 
so^  the  decision  of  the  Court  was  proper. 

The 
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Vansandau 


1832.  The  next  case  is  that  of  Mordecai  v.  Solomon.    There  it 

appeared  that  the  plaintifTs  brother  had  frequently  em- 
V.  ployed  an  attorney^  and  had  always  paid  him  well ;  that 

Bbowne.  he  had  undertaken  to  pay  the  attorney  in  the  cause,  but 
had  not  brought  some  money  applied  for  by  the  attorney; 
that  judgment  of  non  pros  was  signed  for  not  making  up 
the  issue ;  and  that  the  plaintiff  was  in  prison  for  not  pay- 
ing the  costs  of  that  judgment :  the  Court,  upon  a  rule 
to  shew  cause  why  the  Plaintiff's  attorney  should  not 
pay  the  costs  of  the  judgment  of  nan  pros^  and  the  costs 
of  that  application,  ordered  the  costs  to  be  paid  by  the 
attorney  in  the  cause ;  observing,  that  when  an  attorney 
had  commenced  a  suit  upon  the  credit  of  a  client,  be 
ought  to  proceed  in  it,  although  the  client  did  not  bring 
him  money  every  time  he  applied  for  it. 

I  accede  also  to  that  proposition.  It  is  not  to  be 
supposed  that  an  attorney  may  suddenly  give  up  bis 
employment,  because  a  client  does  not  upon  every  occa- 
sion yield  to  his  demand  for  money :  but  the  report 
states  no  facts,  without  which  the  decision  cannot  be 
esteemed  of  great  value :  ex  facto  oritur  jus :  and  for  • 
aught  that  appears,  the  conduct  of  the  attorney  might 
have  been  such  as  I  have  supposed  in  the  preceding 
case. 

The  next  authority  is  the  passage  in  14  Ves.^  where 
Lord  Eldon  is  made  to  say,  "  The  client  may  dis- 
charge his  solicitor:  but  I  do  not  know  that  a  soli- 
citor, whatever  may  be  his  reasons  for  declining  to  pro- 
ceed, can  claim  a  lien,  if  he  does  not  carry  the  business 
through  to  a  hearing.  If  that  could  take  place,  there 
might  be  numerous  claims  of  lien."  What  was  passing 
in  his  Lordship's  mind  must  have  been  with  reference 
to  the  attorney's  right  to  retain  his  lien  after  he  has 
ceased  to  conduct  the  cause ;  —  and  I  am  far  from  saying 
that  where  he  refuses  to  go  on  he  can  insist  upon  re- 
taining: 
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taining  the  papers ;  at  once  declining  to  proceed  him-  18S2. 
sel^  and  precluding  his  client  from  proceeding  without 
him: — his  Lordship  then  continues,  "The  Court  of 
Common  Pleas,  when  I  was  there,  held  that  an  attorney,  Browne. 
having  quitted  his  client  before  trial,  could  not  bring  an 
action  for  his  bill."  Here  again  we  have  not  the  facts 
on  which  the  Court  proceeded,  but  there  is  enough  to 
warrant  the  inference  that  the  attorney  must  have  de- 
serted his  client  suddenly,  and  have  left  him  unprepared 
to  act  for  himself. 

Then  we  come  to  the  case  of  Rowson  v.  Earle,  in 
which  Lord  TetUerden  held,  that  an  attorney  who  had 
given  notice  that  he  would  not  go  on  with  a  cause  in  the 
Court  of  Chancery  without  being  supplied  with  money, 
had  a  right  to  desist  from  it,  and  might  recover  for  the 
work  done  up  to  that  time.  And  there  is  no  authority 
for  the  proposition  on  which  the  Defendant  relies. 

When  we  observe  that  the  Plaintiffs  commenced  no 
action  till  October  18S0,  and  that  all  the  business  charged 
for  ended  in  the  April  preceding,  we  cannot  say  that 
the  Plaintiffs  were  not  justified  in  refusing  to  proceed 
fiirther. 

It  is  for  the  advantage  of  the  Defendant  that  the 
charges  for  business  done  by  Vansandau  while  he  was 
without  a  partner  should  be  included  in  the  second  bill. 
Those  charges,  however,  must  be  struck  out  unless  the 
Defendant  consents  that  they  should  remain.  As  to  the 
rest,  our  judgment  must  be  for  the  Plaintiffs. 

Gaselee  J.     I  am  of  the  same  opinion.     Since  the 

days  of  Siderfin  there  has  been  a  great  increase  in  the 

expense  of  conducting  a  cause,  and  it  would  be  hard  to 

compel  an  attorney  to  go  on  where  he  is  not  furnished 

"with  the  necessary  funds. 

BOSANQUET 
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1882. 


Vansandau 

V. 
BBOWN& 


BosANQUET  J.  I  cannot  agree  in  the  position  con- 
tended for  on  the  part  of  the  Defendant,  to  the  extent 
to  which  his  counsel  pushes  it.  It  is  true  that  an 
attorney  cannot  suddenly,  and  without  notice,  abandon 
a  client  to  his  prejudice  and  inconvenience;  but,  if  he 
gives  reasonable  notice,  he  is  at  liberty  to  discontinue 
the  conduct  of  a  cause,  and  is  not  bound,  at  all  events^ 
and  at  great  expense,  to  proceed  to  the  end  of  a  suit 
and  all  the  proceedings  arising  out  of  it.  As  to  the 
case  in  Siderfirij  when  we  are  ignorant  of  the  facts  on 
which  that  decision  was  grounded,  and  find  that  Lord 
Taiterden  expressed  a  contrary  opinion  in  Bcmon  r. 
Earkf  we  may  fairly  exercise  our  judgment  on  the  point; 
and  it  seems  to  me  that  the  position  in  Sidexfin  is  too 
extensively  laid  down. 


Alderson  J.  I  am  of  the  same  opinion.  AH  the 
cases  cited  on  the  part  of  the  Defendant  are  consistent 
with  the  supposition  that  the  refusal  of  the  attorney  to 
proceed  was  such  as  to  render  all  the  business  done  uih 
profitable  to  the  client;  if  so,  and  the  throwing  up  the 
retainer  were  without  notice,  sudden  and  unreasonable^ 
I  agree  in  the  opinion  expressed.  In  the  present  case^ 
where  the  most  ample  notice  has  been  given,  we  may 
decide  consistently  with  that  opinion,  that  the  Plaintifi 
are  entitled  to  recover  their  costs. 

Judgment  for  the  Plaintifls. 
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Wall  v.  Lyon.  Nov.  %6. 

TD  Y    an    order    of  Parke  J.     the  Plaintiff  had  been  Under  the  rule 
allowed    to  amend   his    declaration   after    plea  in  ^^^*^bae!mas 

abatement,  without  payment  of  costs.  |iarty  hat  a 

right  to  amend 

lAidlaa>  Serjt.  moved  to  amend  this  order,  by  sub-  ai,atement  on 

stituting  the   word   upon^  for  the  word   wiihout.     He  payment  of 

relied  on  the  rule  of  Michaelmas  1654.,  s.  17,  that,  before  costs,  but  the 

*      ,  .     ,  Court,  or  a 

the  declaration  actually  entered,  the  Plaintiff  may  amend  judge,  have  a 

his  declaration,  paying  costs  or  giving  an  imparlance,  discretion  to 
at  the  Plaintiff's  election,  by  the  order  of  a  Judge  of  amend  without 
the  Court  or  prothonotary :  but  after  it  is  entered,  if  costs.    ' 
the  amendment  be  but  a  small  matter  that  doth  not 
deface  the  roll,  yet  that  before  issue  or  demurrer  entered, 
it  will  be  amendable  by  rule  of  Court  upon  costs,  and 
liberty  to  plead  with  a  new  or  further  imparlance. 

TiNDAL  C.  J.  The  rule  is  not  so  worded  as  to  be 
obligatory  on  the  Court  in  the  negative.  It  is  a  general 
rule,  in  acting  on  which  the  Judge  may  exercise  a 
discretion,  and  there  is  no  ground  ibr  the  present  ap- 
plication. 

Gaselee  J.  The  rule  gives  the  party  a  right  to 
amend  on  payment  of  costs ;  but  it  does  not  preclude 
the  Court  from  allowing  him  to  amend  without  costs. 

BosANQUET  and  Alderson  Js.  concurring,  Ludlow 

Took  nothing. 
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j^ov.  %6.  DiGBY  V.  Alexander. 

Judgment  of  JUDGMENT  of  respondeat  ouster  having  been  giren 

f'^^P^^^^  upon    a   plea   of  peerage   in    this  case,    (see  aniij 

been  given  on  Vol.  viii.  416.)  the  cause  went  to  trial,   and   a  verdict 

a  plea  of  ^as  given  for  the  Plaintiff.    Whereupon  a  ca.sOf  having 

a^^^^T-  ^^^^  issued  against  the  Defendant  in  Jtme  last, 

ing  afterwards 

been  dbuined  Taddy  Serjt.  obtained  a  rule  nisi  to  set  it  aside,  on  an 

tiff  the  Court    ^ffi^^^^i^   ^^at   the   Defendant  was  a  Scotch  peer,  the 
refused  to  set    same  in  substance  as  that   on   which   the  Court  had 
affida  ^t^f  "^  formerly  set  aside  the  capias  ad  respondendum  against 
peerage,  a  writ  the  Defendant.     (See  ante^  vol.  viii.  5.) 
of  ca*  sa. 

issued  against  i  i  rr«  t» 

the  Defendant,       Stephen  Serjt  shewed  cause.     The  required  relief  can 

only  be  granted,  and  that  by  supersedeas^  where  the  par^ 
is  named  as  a  peer  on  the  record,  or  has  sat  in  parlia- 
ment. Lord  Banbun/s  case  (a).  Com,  Dig.^  DignitHy 
F.  3.  Countess  of  Rutland^s  case  (i).  In  the  matter  of 
the  Countess  of  Huntington,  (c) 

Where  he  is  not  so  nam^d,  and  has  not  sat  in  pa^ 
liaroent,  but  is  a  peer,  his  only  remedy  in  a  court  of  law 
is  by  plea  in  abatement :  Vin.  Abr,  Abatement^  F.  k 
Lord  Lonsdale  \.  Littledale(d).  Trustees  of  Taunton 
Market  v.  Kimberly  [e).  The  Defendant  here  having 
pleaded  his  peerage  in  abatement,  and  his  plea  having 
been  held  insufficient,  to  discharge  him  now  would  be 
in  effect  to  reverse  the  decision  on  that  plea. 

Here  the  Court  called  on 

{a)  7.  Ld,  Raymd,  1 94 7*  (d)   %  H,  Bl,  267.  299* 

(b)  sRep.^e.b.  (e)  %W,Bl,ii%o. 

[c)  1  Fcntr,  298. 

Tai^ 
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Tadd^j  to  distinguish  this  case  from  Lord  Bariburt/s.        1832. 
Lord  Banbwy,  he  contended,  claimed  as  an  English        -  ^ 
peer,  the  Defendant  as  a  Scotch  peer ;  and  as  tlie  Scotch  ^. 

peers  do  not  sit  in  parliament,  like  the  English^  by  Auxander. 
virtue  of  a  writ  of  summons,  the  decisions  as  to  English 
peers  cannot  apply.  And  the  position  in  Lord  Ban^ 
bun^s  case,  that  the  Court  cannot  try  peerage  on 
motion,  is  too  general.  That  tlie  court  will  entertain  the 
question  on  motion,  appears  from  Trinder  v.  Shirley  (a), 
and  from  the  first  decision  in  this  court  in  the  present 
case,  {ante,  vol.  viii.  55.)  It  was  there  held,  that  the 
&ct  that  a  defendant  has  voted  for  the  sixteen  peers  of 
Scotland,  is  sufficient  to  authorize  this  Court  to  dis- 
charge him  from  a  capias  ad  respondendum :  and  after 
that,  it  would  be  inconsistent  to  refuse  to  discharge  him 
from  a  capias  ad  satisfaciendum ;  for,  as  a  general  rule,  a 
ca.  sa.  lies  not  except  where  a  ca,  ad  resp.  lies. 
Bac.  Abr.  {Execution).  3  Rep.  12.  And  the  Court  has 
jarisdiction,  although  the  Defendant's  title  do  not  ap- 
pear on  record  ;  as  may  be  collected  from  Lord  Savile^s 
case  (&},  and  from  the  form  of  the  writ  in  the  Regis- 
ter, 287  b.  Fitz.  N.  B.  247  c.  Then,  the  Defendant  is 
not  concluded  by  his  plea  in  abatement  For  the  Court 
in  giving  judgment,  quod  respondeat  ouster,  have  not  de- 
cided that  he  is  not  a  peer,  but  that  the  plea  did  not 
allege  the  peerage  with  sufficient  precision.  And  many 
things  may  be  pleaded  in  bar  after  a  plea  in  abatement; 
as  outlawry ;  2  Lutw.  1604 ;  such  matters  as  a  party 
may  plead  indifferently  in  bar  or  in  abatement;  as  alien 
enemy ;  property  in  a  stranger,  in  replevin.  Therefore, 
though  the  Defendant  has  not  correctly  availed  himself 
of  his  plea  of  misnomer,  he  may  avail  himself  of  his 
peerage  in  another  form  and  for  another  purpose. 
Vin.  Abr.  Abatement,  F.  b.,  only  shews  there  can  be  no 
plea  in  abatement  after  imparlance ;  Lord  Lonsdale  v. 

(a)  Dougl.45.  (h)  Cro.Car.205. 

UttUdaJe, 
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1832.        Littledale,  that  a  party  cannot  object  matter  in  abate- 
DiQBY        in^nt  after  pleading  in  chief;  The  Trustees  of  Tamion 
V.  Market  v.  Kimberlt/y  that  misnomer  cannot  be  objected 

Alexander.    Jq  arrest  of  judgment,  but  only  by  way  of  plea  in  abate- 
ment 

TiNDAL  C.  J.  The  question  before  the  Court  may 
be  decided  on  a  short  point,  without  going  into  die 
early  and  abstruse  authorities.  Where  a  partj  has 
privilege  of  parliament,  his  remedy,  on  arrest,  is  by 
plea  in  abatement,  or  by  application  for  a  superseded^ 
The  Defendant  in  this  cause  pleaded  in  abatement;  in 
such  a  way,  however,  as  not  to  assert  definitively  that 
be  was  a  peer,  but  merely  to  allege  evidence  on  whidihe 
might  go  to  a  jury  as  to  that  fact  The  Court  held  that 
plea  insufficient^  and  awarded  judgment  of  responded 
ouster;  the  cause  went  on  to  trial,  and  a  verdict  passed 
for  the  Plaintiff.  Now  after  a  judgment  in  this  ctusei  in 
which  the  Defendant  has  been  ordered  to  answer  over  as 
a  common  person,  he  is  estopped  to  apply  to  the  smn- 
mary  jurisdiction  of  the  Court,  on  the  ground  that  be 
is  entitled  to  privilege  as  a  peer.  If  our  judgment  be 
unsatisfactory,  he  may  have  it  re-considered  on  a  writ 
of  error;  but  the  present  rule  must  be  discharged. 

Gaselee  J.  The  Court  have  indulged  the  Defisnd* 
ant  by  setting  aside  the  capias  ad  respondendum  /  tboogh} 
if  they  had  been  aware  of  the  ca^e  of  Smith  v.  Viilars{a\ 
it  is  probable  they  would  have  confined  the  rule  to  dif- 
charging  the  Defendant  upon  his  filing  common  bail; 
but  it  does  not  follow,  because  they  indulged  him  tbem 
that  they  are  to  continue  the  indulgence  after  the  D^ 
fendant's  plea  in  abatement  has  been  over-ruledi  and 
the  cause  has  gone  on  as  against  a  common  person. 

(a)  jMo^i.^S. 

In 
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In  Smith  v.  Villarsy  the  defendant  pretending  to  be        1832. 
Earl  of  Buckingham^  and  being  arrested  by  the  name  of     "^  _"-   -' 
J.  ViUars^  arm.,  upon  motion  concerning  bail  to  be  put  v. 

in  by  him,  the  Court  said,  that  he  might  without  pre-  Alexander. 
judice  put  in  bail  by  the  name  by  which  he  was  arrested; 
because,  being  a  civil  action,  he  need  not  join  in  the  re- 
cognizance, as  the  custom  is  in  criminal  causes :  and  that 
in  the  case  of  the  Earl  of  Banbun/y  who  was  indicted  by 
the  name  of  George  Knowlesy  Esq.,  because,  by  the  course 
of  the  Court,  he  ought  to  join  in  the  recognizance,  and 
if  he  had  entered  into  one  by  the  name  of  George 
Knawlesy  it  would  be  an  estoppel  upon  him,  therefore 
the  Court  indulged  him  to  bring  others  who  gave  bail 
for  him  by  the  name  of  George  Knowlesy  Esq.,  for  their 
act  could  not  conclude  him. 

BosAMQUET  J.  This  Court  in  this  cause  cannot  re- 
cognize the  Defendant  as  a  peer:  he  might  have  so 
pleaded  in  abatement  as  to  raise  an  issue  on  that  point ; 
but  he  failed  to  do  so,  and  the  Court  decided  that  his 
plea  was  bad :  he  then  pleaded  the  general  issue,  and 
must  be  considered  to  have  gone  to  trial  as  a  common 
person.  It  has  been  urged,  that  after  the  indulgence 
granted  on  the  writ  of  capias  ad  respondendum^  it  would 
be  inconsistent  to  refuse  the  same  indulgence  on  the 
writ  of  ca.  5a.  But  after  the  party  has  had  the  oppor- 
tunity of  putting  his  claim  of  peerage  on  record,  and  the 
Court  has  decided  on  record  that  he  has  failed  in  his 
attempt,  they  cannot  now  try  the  same  question  on 
aflSdavit. 

The  writ  cited  from  the  register  appears  to  have  been 
a  ibrm  of  supersedeas^  and  the  issuing  of  that  writ  is  not 
incompatible  with  our  refusal  to  interfere  in  a  summary 
way  after  judgment  on  a  plea  in  abatement. 

Alderson  J.  concurred  in  discharging  the  rule. 

Rule  discharged. 
Vol.  IX.  E  e 
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Nov.  %6.  MeLLISH  V.  RaWDON. 

Plaintiff  pur-     rymg  ^.^g  ^^  ^^jj^n  brought  by  the  holder  Mraimt 
chased  in  the      1      ,        ,  ^        .  ...       ?         i  t  ^  . 

market  a  bill  ^he  drawer   of  a  bill   or  exchange,   addressed  to 

drawn  by  De-    GuimarroeNs  at  Rio  de  Janeiro^  and  payable  at  sixty  days 

t  Bjo  Ja-        ^^^^  sight ;  the  rate  of  exchange,  at  which  the  bill  wai 

neir<h  and         to  be  paid,  being  fixed,  by  indorsement  On  the  bill,  at 

payable  at         gg^  milrea. 

sixty  days 

sight;  the  This  bill  had,  by  the  Defendant's  order,  been  offered 

exchange  fall-  for  sale  in  the  money  market,  and  was  purchased  by  the 

piuxhaw,    ^  Plaintiff  on  the  10th  of  September  1830,  at  which  time 

Plaintiff  kept  the  rate  of  exchange  was  at  the  amount  indorsed  OQ 

the  bill  nearly  ^he  bill. 

five  months, 

and  then  sold  1"^  Plaintiff  kept  the  bill  in  his  own  bands  till  the 

it  again.  Jst  oi  February  1831,  when  it  was  again  s<dd  by  him  in 

havine  failed  ^^^  market  and  put  into  circulation, 
before  present-       Guimarroens   having   failed   before  the  bill  reached 

™e"r'!l't^^'  jR/o,  the  Plaintiff  was  obliged  to  pay  a  subsequent  in- 

his  indorsee  dorsee  the  amount,  and  now  sought  to  recover  it  of  the 

the  amount  of  Defendant,  the  drawer. 

the  Defendant,       Immediately  after   the  bill  came  into  the  Plaintiff's 

the  drawer:       hands  the  rate  of  exchange  began  to  fall,  and  by  the  l9t 

Held,  that     Q^peiruaru  1831,  had  fallen  from  22rf!  to  17irf- 
the  jury  were  . 

correctly  di-  It  was  proved  at  the  trial   that  foreign    bills  were 

rected  to  con-    constantly  bought  and  soUl  in  the  market  for  the  pur- 
sider,  whether,  ^  .     .  i    i         i  .  /.  t       . 

looking  at  the    P^^®  ^*  speculation,  and  that  this  course  of  busmess  u-ai 

situation  and     so  general,  that  the  Defendant  could  not  but  know  tbtt 

'TTa'  ""^       it  existed. 

both  drawer  ^ 

and  holder,  There  was  no  evidence  of  any  such  unvarying  course 

there  had  been  having  been  observed  with  respect  to  foreign  bills  pay*' 

unreasonable 

delay  on  the  part  of  the  Plaintiff  in  forwarding  the  bill  for  acceptance  or  putting' it 

in  circulation;  and  the  jury  having  found  for  the  Plaintiff,  the  Court  refused  to  disturb. 

the  verdict. 

able 
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Ale  at  a  given  lime  after  sight,  as  that  the  holder  should 
send  them  forward  for  acceptance  Within  any  certain 
time ;  as,  by  the  first  or  second  packet  which  sailed  after 
they  came  into  hrs  hands;  on  the  contrary,  there  was 
conflicting  ^idence  of  the  judgment  and  opinion  of 
Merchants  on  (hat  point ;  some  stating  that  such  was 
tkAr  understanding  of  the  course  and  practice^  others 
Bttdhkg  that  they  understood  foreign  bills  were  usu&llj^ 
kept,  without  being  forwarded  for  acceptance,  as  long 
ais  it  suited  the  convenience  or  interest  bf  the  holder. 

But  it  appeared,  that  where  drawers  of  foreign  bills 
payable  at  any  time  afler  sight  are  desirous  of  limiting 
dve  time  of  their  responsibility,  there  are  various  modes 
#hich  they  are  -  accustomed  to  pursue  to  attain  that 
dbject :  either,  they  are  in  the  habit  of  sending  forward 
obe  pBLTt  to  a  correspondent  to  procure  acceptance,  and 
bringing  another  part  of  the  bill  to  the  market,  upon 
which  is  noted  the  time  at  which  the  first  part  was 
forwarded ;  or,  they  make  it  a  matter  of  express  stipu- 
htion  with  the  purchaser,  that  the  bill  sold  shall  be 
s^nt  forward  within  a  limited  time. 

It  was  proved  at  the  trial  by  all  the  witnesses,  that  if 
the  bill  was  once  put  in  circulation,  it  might  be  sent  to 
toy  part  of  the  world,  and  kept  a  reasonable  time  by  each 
taccessive  holder  before  it  was  passed  on  to  the  next. 

Tindal  C.  J.,  before  whom  the  cause  was  tried  at  the 
last  London  sittings,  told  the  jury  that  they  were  to  de- 
termine on  the  evidence  before  them,  whether  there  had 
been  an  unreasonable  delay  on  the  part  of  the  Plaintiff, 
the  holder  of  the  bill,  in  settding  it  forward  for  accept- 
ance, or  putting  it  into  circulation :  and  that,  in  order  to 
krrive  at  the  proper  determination  of  that  question,  they 
were  to  take  into  their  consideration  the  situation  afld 
intefests,  not  of  the  drawer  only,  or  of  the  holder  only, 
but  the  situation  and  interests  of  both;  and  to  say, 
whether,  under  all  the  circumstances,  the  delay  in  this 
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case,  which  amounted  to  four  months  and  twenty-two 
days,  was  unreasonable  or  not 

The  jury  having  found  for  the  Plaintiff, 

Taddt/  Serjt  moved  to  set  aside  the  verdict  on  the 
ground  of  an  alleged  misdirection ;  contending  thai  the 
.  proper  question  for  the  jury  should  have  been.  Whether 
due  diligence  had  been  used  by  the  holder  in  sending 
forward  the  bill  for  acceptance,  or  putting  it  in  circu- 
lation, with  reference  to  the  interests  of  the  drawer. 

By  the  law  merchant  it  was  the  duty  of  the  holder 
either  to  put  the  bill  into  immediate  circulation,  or,  if 
be  kept  it  in  his  own  hands,  to  send  it  forward  for 
acceptance  by  the  first  packet  which  sailed  to  Rio  after 
he  received  the  bill,  or,  at  the  latest,  by  the  second.  If 
the  first  holder  has  a  right  to  detain  the  bill  for  five 
months,  so  has  the  second  and  every  subsequent  holder, 
and  the  drawer's  responsibility  may  so  be  protracted 
interminably.  The  holder,  therefore,  of  such  a  bill 
ought  to  proceed  with  the  same  diligence  as  the  Courts 
have  required  at  the  hands  of  the  holder  of  a  banker's 
check,'  or  of  a  note  payable  on  demand,  who  by  laches 
in  presentment  loses  his  claim  against  the  maker:  and 
in  Muilman  v.  lyEguino  {a)  Btdler  J.  says,  "  If  instead 
of  putting  the  bill  into  circulation,  the  holder  were  to 
lock  it  up  for  any  length  of  time,  I  should  say  he  was 
guilty  of  laches." 

A  rule  nisi  having  been  granted. 


Wilde  Serjt.  showed  cause.  The  direction  to  the 
jury  was  correct.  It  would  greatly  clog  the  circulation 
of  foreign  bills,  and  be  prejudicial  to  commercial  inter- 
course, if  the  holder  of  such  bills  were  not  permitted  to 
consult  his  own  interests  as  well  as  those  of  the  drawef) 
and  were  refused  a  reasonable  latitude  as  to  retaining  or 
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forwarding  the  bill.  According  to  the  principle  for 
which  the  Defendant  contends,  a  merchant  who  has 
payments  to  make  abroad  must  purchase  his  bills  for 
that  purpose  at  the  precise  time  he  is  about  to  make 
the  payment.  But  at  that  time  it  may  happen  that  the 
market  may  be  insufficiently  supplied  with  the  bills  he 
requires,  or  the  rate  of  exchange  may  be  ruinously 
against  him.  It  is  essential  therefore  to  his  interests, 
and  to  the  free  circulation  of  such  bills,  that  he  should 
be  enabled  to  buy  them  when  induced  to  do  so  by  a 
favourable  state  of  the  market  or  of  the  exchanges,  and 
to  retain  them  a  reasonable  time  for  his  own  profit  or 
convenience.  In  the  present  instance  the  rate  of  ex- 
change having  fallen  immediately  after  the  purchase, 
the  Plaintiff  was  justified  in  retaining  the  bill  with  a 
view  to  indemnify  himself  by  any  subsequent  rise.  The 
language  of  Btdler  J.  applies  to  a  wanton  or  careless 
detainer  of  the  bill,  and  not  to  a  detainer  essential  to 
the  interests  of  the  holder.  \_AldersonJ.  Fry  v.  Hill  {a) 
explains  the  expressions  to  be  found  in  Mtdlman  v. 
IXEguino.']  And  there  is  no  danger  that  a  right  of 
retainer  for  such  an  object  will  in  general  be  prejudicial 
to  the  interests  of  the  drawer,  for  after  any  long  detainer 
the  holder  will  suffer  more  by  loss  of  the  interest  of  his 
money  than  he  can  possibly  gain  by  any  rise  in  the 
exchange.  At  all  events,  it  is  in  the  power  of  the 
drawer  to  secure  himself,  by  sending  out  one  part  of 
the  bill  to  be  accepted,  or  by  stipulating  for  its  trans- 
mission within  a  given  time. 

The  law  of  France  {Code  de  Commerce^  liv.  i.  tit.  8.  s.  1 1.) 
requires  that  a  bill  drawn  from  the  Continent  or  Isles  of 
Europe^  and  payable  within  the  European  possessions  of 
France^  shall  be  presented  within  six  months  from  the 
date,  or  the  holder  shall  have  no  remedy  against  the 
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no  such  rule  with  respect  to  what  are  termed  foreign 
bills.  The  drawer  must  calculate  on  the  continued  sol- 
vency of  the  drawee;  for,  without  any  detainer  by  a 
holder,  the  bill  may,  in  passing  from  hand  lo  hand,  be 
months  in  circulation  before  presentment  ibr  acoepteDce. 

Tadifyf  and  Andrews,  Serjt,  with  him,  in  support  of 
the  rule,  contended,  that  the  holder  ought  not  to  bt 
permitted  to  consult  his  own  interests  to  the  injury  of 
the  drawer ;  that  no  instance  could  be  shown  in  which  a 
party  had  detained  a  bill  nearly  five  months  before  pre- 
senting OF  putting  it  in  a  course  of  circulation ;  and  thai 
nothing  but  vis  major,  such  as  embargo,  blockade,  or 
imprisonment,  could  justify  such  a  proceeding.  BuUerX 
said,  in  MuUman  v.  UEguino,  **  due  diligence  is  the 
only  thing  to  be  looked  at,  whether  the  bill  be  a  foreign 
or  an  inland  one ;  and  whether  it  be  payable  at  sight,  at 
90  many  days  after,  or  in  any  other  manner/' 

Th€  Court  said  they  would  take  time  to  consider,  not 
on  account  of  any  diflSculty,  but  of  the  great  importance 
of  the  case. 

Cur.  ai^  vtdL 

TiNDAL  C.  J.  The  rule  obtained  by  the  Deiendant  in 
this  case,  calling  on  the  Plaintiff  to  show  cause  why 
there  shoukl  not  be  a  new  trial,  proceeds  upon  the 
ground  that  there  has  been  a  misdirection,  in  point  of 
law,  to  the  jury  on  the  trial  of  the  cause,  in  consequence 
of  which  misdirection  the  jury  have  returned  their  verdicl 
improperly  for  the  Plaintiff. 

The  rule  of  law  laid  down  to  the  jury  appears  to  have 
been  substantially  this, — that  they  were  to  determine  on 
the  evidence  before  them,  whether  there  had  been  an  un- 
reasonable delay  on  the  part  of  the  Plaintiff,  the  holder 
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oT  the  bill,  in  sending  it  forward  for  acceptance,  or  in 
putting  it  into  circulation  ;  and  in  order  to  arrive  at  the 
proper  determination  of  that  question,  the  jury  were  told 
tliat  they  were  to  take  into  their  consideration  the  situ* 
ation  and  interests,  not  of  the  drawer  only,  or  of  the 
bolder  only,  but  the  situation  and  interests  of  both ;  and 
to  say  whether,  under  all  the  circumstances,  the  delay, 
in  this  case,  which  amounted  to  four  months  and  twenty* 
two  days,  was  unreasonable  or  not.  This  must  be 
taken  to  be  the  substance  of  the  direction  ;  for  although 
remarks  were  made  incidentally  on  the  different  parts  of 
the  evidence  as  they  occurred  in  summing  it  up,  this  was 
the  basis  of  the  charge :  it  was  pointedly  laid  down  at 
the  beginning,  and  was  again  pointedly  recurred  to  at 
the  end  of  it;  and  there  can  be  no  doubt  but  that  the  jury, 
being  a  special  jury  of  merchants,  understood  this  to  be 
the  rule  and  guide  of  their  judgment  upon  the  question 
before  them,  and  acted  upon  it  in  finding  their  verdict. 

On  the  part  of  the  Defendant  it  is  contended  that  this 
direction  was  wrong,  and  that  the  proper  question  for 
the  jury  should  have  been,  whether  due  diligence  had 
been  used  by  the  holder  in  sending  forward  the  bill  for 
acceptance,  or  putting  it  in  circulation,  with  reference  to 
the  interests  of  the  drawer :  and  it  was  urged,  in  the 
course  of  the  argument,  that  by  the  law  merchant  it  was 
tlie  duty  of  the  holder,  either  to  put  the  bill  into  imme- 
diate circulation,  or,  if  he  kept  it  in  his  own  hands,  to 
send  it  forward  for  acceptance  by  the  first  packet  which 
sailed  to  Rio  after  he  received  the  bill ;  or,  at  the  latest, 
by  the  second.  And  the  point  now  to  be  determined  by 
us,  is,  whether  the  question  submitted  to  the  jury  at  the 
trial  was  the  proper  direction  or  not. 

There  was  no  evidence  in  the  cause  of  any  such  general 
unvarying  course  having  been  observed  with  respect  to 
foreign  bills  payable  at  a  given  time  after  sight,  as,  that 
the  holder  who  kept  them  in  hi$  own  hands,  sent  them 
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forward  for  acceptance  within  any  certain  time,  a%  for 
instance,  by  the  first  or  second  packet  which  sailed  after 
they,  came  to  his  hands.  Had  tliere  been  proof  of  any 
such  general  usage,  it  would  have  put  an  end  to  all  doubt; 
the  parties  would  be  taken  to  have  dealt  with  each  other 
on  the  footing  of  such  usage ;  the  reasonable  time  for 
forwarding  the  bill  would  have  been  then  marked  with 
the  same  precision  as  the  reasonable  time  for  giving 
notice  of  the  dishonour  of  an  inland  bill;  and  the  only 
point  for  the  consideration  of  the  jury  would  then  have 
been,  whether  the  bill  had  been  sent  forward  within  such 
limited  time  or  not.  But  there  was  no  such  evidence 
of  usage;  on  the  contrary,  there  was  conflicting  evi- 
dence of  the  judgment  and  opinion  of  merchants  on  that 
point;  some  statmg  that  such  was  their  understanding 
of  the  course  and  practice,  others  on  the  contrary 
stating,  that  they  understood  foreign  bills  were  usually 
kept  without  being  forwarded  for  acceptance^  as  long  as 
it  suited  the  interests  or  convenience  of  the  holder. 
Again,  there  is  no  definite  time  prescribed  by  the  lav 
of  England^  within  which  such  presentment  for  accept- 
ance must  take  place.  In  some  countries,  as  in  France, 
the  times  within  which  a  foreign  bill  payable  at  sight,  or 
at  any  certain  time  after,  must  be  presented  for  accept- 
ance to  the  drawee,  are  fixed  by  positive  law,  according 
to  the  place  where,  and  the  place  on  which  the  bill  is 
drawn.  Thus,  for  instance,  where  it  is  drawn  from  the 
continent  of  Europe^  or  the  isles  of  Europe^  and  payable 
within  the  European  possessions  of  France^  such  pre- 
sentment for  acceptance  must  be  made  within  six  montb 
from  the  date;  in  default  of  which,  the  holder  can  have 
no  remedy  against  the  drawer  or  indorsers.  {Code  de 
Commerce^  liv.  1.  tit.  8.  s.  11.)  But  there  is  no  such 
law  in  England;  and  in  the  absence  of  any  such  positive 
regulation,  or  of  any  general  usage,  or  course  of  trader 
no  other  rule,  as  it  appears  to  us,  can  be  laid  down  as 
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ihe  limit  within  which  the  bill  must  be  forwarded  to  its 
destination,  than  that  it  must  take  place  within  a  reason- 
able time  under  all  the  circumstances  of  the  case,  and 
diet  there  must  be  no  unreasonable  or  improper  delay. 

'  Whether  there  has  been  in  any  particular  case  reason- 
ible  diligence  used,  or  whether  unreasonable  delay  has 
VMcurred,  is  a  mixed  question  of  law  and  fact,  to  be  de- 
.  llded  by  the  jury  acting  under  the  direction  of  the 
^yhaigef  upon  the  particular  circumstances  of  each  case. 
.,  '{Rie  judgment  of  the  Court  of  Common  Pleas  in  the 
of  Muilman  v.  UEguino  (a),  seems  to  us  to  lead 
c'jjilfctly   to   this   conclusion,   and   to  no   other.     And 
ugh  one  expression  used  by  Mr.  Justice  Btdler  in 
his  judgment,  is  much  relied  on  by  the  Defend- 
namely,  that  *^  if  instead  of  putting  the  bill  into 
tion,  the  holder  were  to  lock  it  up  for  any  length 
tinie^  I  should  say  he  was  guilty  of  laches,"  such 
ion,  when  properly  considered,  only  leaves  the 
/VillD  aboTe  laid  down  as  uncertain  and  undefined  in  its 
ication  as  it  was  before.     ^'  To  lock  the  bill  up  for 
length  of  time,"  does  not,  and  cannot,  mean,  that 
ipftlKping  it  in  his  hands  for  any  time,  however  short, 
*i^MNNiid  make  him  guilty  of  laches.     It  never  can  be 
^Iriyrired  of  him,  instantly  on  the  receipt  of  it,  under  all 
>lptoMlfBntages,  either  to  put  it  into  circulation,  or  to  send 
~  jp^fiHTward  to  the  drawee  for  acceptance.     To  hold  the 
lipilApdiaser  bound  by  such  an  obligation,  would  greatly 
^!l|Mfptde,.if  not  altogether  destroy  the  market  for  buying 
■selling  foreign  bills,  to  the  great  injury,  no  less 
to  the  inconvenience  of  the  drawer  himself.     For 
:*4f-he  has  no  opportunity  to  realize  his  bill  by  sale  at 
/^sftsmey  he  can  only  obtain  the  amount,  by  sending  it  out 
^pt  •  correspondent  at  the  place  upon  which  it  is  drawn, 
■ilacpnring  thereby  delay,  expense,  and  risk :  and  if  the 
/iMjer  is  not  to  be  allowed  a  reasonable  discretion  as  to  the 
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time  of  parting  with  the  bill,  how  can  the  drawer  expect 
lo  find  a  ready  sale  ?  The  meaning,  therefore,  of  the  es« 
pression  above  referred  to  is,  and  indeed  the  rery  form  of 
the  expression  denotes  it,  that  he  must  not  lock  the  biU 
up  for  an  indefinite  time ;  that  there  must  be  some  Hmit 
to  its  being  kept  from  circulation ;  and  what  limit  cm 
there  be,  except  that  the  time  during  which  it  is  locked 
up  must  be  reasonable?  But  what  is  or  is  not  reason- 
able for  that  purpose,  a  jury  must,  with  the  assistance  ef 
the  Judge,  under  all  the  circumstances  of  the  pardciilar 
case,  determine* 

In  the  present  case,  on  the  10th  of  September  1880^ 
the  bill  was  sold  in  the  market  by  the  Defendant's 
order,  and  purchased  by  the  Plaintiff.  It  was  kept  by 
the  Plaintiff  in  his  own  hands  until  the  1st  of  Febrmiy 
1831,  when  it  was  again  sold  by  him  in  the  mtrket 
and  put  into  circulation.  But  the  rate  of  exchange 
in  the  market  fell  immediately  after  the  purchase  ef 
the  bill  by  the  Plaintiff,  and  during  the  whole  of  the 
interval  down  to  the  very  time  of  the  sale  of  the  bili  bf 
him,  continued  lower  than  it  was  at  the  time  tk^  FUdnftiff 
purchased  the  bill.  The  point,  therefore,  which  ansei 
in  this  case  is,  as  before  observed,  whether,  in  detef> 
mining  the  question  of  reasonable  time,  the  jury  are  to 
look  exclusively  to  the  interests  of  the  drawer,  or  mty 
take  into  account  those  of  the  holder  also.  And  we 
are  of  opinion  there  is  no  rule  of  law,  and  no  custom 
was  proved  at  the  trial,  which  should  prevent  the  jury 
from  looking,  for  that  purpose,  to  the  interests  of  botiu 
The  interest  of  the  drawer  is,  that  the  bill  should  be  pro- 
aented  as  early  as  possible  after  he  has  sold  it ;  for  tk 
longer  the  delay  the  greater  the  risk  he  runs  of  the 
insolvency  of  the  drawee.  The  interest  of  the  holder 
is,  that  he  may  be  allowed  to  keep  the  bill  until  he  cm 
make  a  profit  on  it^  or,  at  all  events,  save  himself  fixm 
loss.    So  long  as  the  exchange  remains  steady,  or,  at  all 

events, 
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events,  if  it  r  ises  after  he  has  taken  the  bill,  his  interest 
does  not  materially  clash  with  that  of  the  drawer;  and 
on  such  a  case  the  jury  would  probably  think,  with 
reference  to  the  interest  of  both,  that  the  reasonable 
tiRie  for  sending  forward  the  bill  was  satisfied  by  the 
allowanee  of  a  shorter  and  less  extended  period  of  time 
then  if  the  interest  of  the  holder  and  the  draw^er  were 
in  conflict  and  competition  with  each  other.  But  if,  aa 
happened  in  the  present  case,  the  exchange  falls  im- 
B^iately  after  the  sale  of  the  bill,  the  jury  might  then 
think  a  more  extended  period  might  fairly  and  reason- 
ably he  allowed  the  holder,  in  order  to  enable  him  bond 
JUe  to  endeavour  to  make  a  fair  profit,  or,  at  all  events, 
to  endeavour  to  secure  himself  from  actual  loss.  And, 
considering  the  nature  of  the  transaction  of  the  sale  of 
the  bill  by  the  holder;  the  form  of  the  security  itself; 
aad  the  expedients  to  which  the  drawer  might  have 
recourse  to  limit  the  time  of  the  bill's  circulation ;  we 
think  a  jury  well  warranted  in  coming  to  such  a  con- 
clusion. At  the  time  the  bill  was  sold  upon  the  market 
hy  the  drawer,  the  rate  of  the  exchange  for  the  milrea 
was  22J.,  which  rate  was  upon  the  sale  definitively  fixed 
as  that  at  which  the  bill  was  to  be  paid  when  due. 
Mow,  although  the  drawer  may  not  have  any  direct 
interest  himself  in  selling  his  bill  at  the  time  the  milrea 
is  at  the  highest  value  in  English  money,  yet  it  is 
obviously  for  the  benefit  of  his  customer  or  corre- 
spondent, the  drawee,  that  he  should  do  so ;  inasmuch 
as  the  value  so  fixed  on  the  milrea  at  the  time  of  the 
sale  is  the  value  at  which  payment  is  to  be  made  at  Rio 
at  the  time  the  bill  becomes  due.  The  higher,  ther^ 
tore,  the  value  of  the  milrea,  the  smaller  will  be  the 
number  which  it  will  require  from  the  drawee's  funds 
lo  aiake  up  the  sterling  sum  expressed  in  the  bill. 
It  was  further  proved  at  the  trial,  that  foreign  bills 
constantly  bought  and  sold  at  the  market  for  the 

purpose 
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1832.        purpose  of  speculation :  that  this  course  of  business  was 
Melli  H      ^^  general,  that  the  Defendant  could  not  but  know  that 
v.  it  existed :  and  the  jury  might  probably  infer,  and  if 

^Rawdox.     ^i^gy  jij  gQ^  yfQ  think  they  were  warranted  by  the  evi- 
dence in  so  doing,  that  the  Defendant  must  have  known 
that  the  particular  bill  in  question  had  been  purchased 
by  the  plaintiff  for  that  purpose.     As,   therefore^  the 
drawer  chose  his  own  time  for  bringing  the  bill  into  the 
market,  the  jury  might  think  it  not  unreasonable  that 
the  purchaser  should  have  the  privilege  of  keeping  it 
until  the  state  of  the  market  was  such  as  to  enable  him 
to  part  with  it  without  any  great  loss.     And  if  such  was 
their  opinion,  we  are  not  able  to  say  that  it  was  un-. 
reasonable  or  contrary  to  law. 

But,  further,  it  appeared  upon  the  evidence  at  the  trials 
that  where  drawers  of  foreign  bills,  payable  at  any  time 
after  sight,  are  desirous  of  limiting  the  time  of  their  re- 
sponsibility, there  are  different  modes  which  they  are  ac- 
customed to  pursue  to  attain  that  object :  either  they  are 
in  the  habit  of  sending  forward  one  part  to  a  correspond- 
ent  to  procure  acceptance,  and  bringing  another  part  of 
the  bill  to  the  market,  upon  which  is  noted  the  time  at 
which  the  first  part  was  forwarded ;  or  they  make  it  a 
matter  of  express  stipulation  with  the  purchaser,  that 
the  bill  sold  shall  be  sent  forward  within  a  limited  time. 
The  jury  in  this  case  may  have  thought,  that  as  the 
drawer  had  recourse  to  neither  of  these  expedients,  he 
tacitly  permitted  the  purchaser  to  keep  the  bill  until  his 
own  interest  induced  him  to  bring  it  again  to  the 
market;  and  that  he  had  not  abused  this  permission  or 
kept  the  bill  an  unreasonable  time  when  he  resold  it  at 
the  first  opportunity  which  presented  itself,  if  not  of 
gaining  a  profit,  at  least  of  avoiding  a  loss.  It  is  tnie, 
that  by  having  recourse  to  either  of  the  modes  abovd 
referred  to,  the  negociability  of  the  bill  is  clogged  whilst 
in  the  hands  of  the  drawer ;  but  if  the  drawer  may  limit 

the 
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the  time  his  bill  has  to  run,  but  does  not,  for  the  sake 
of  his  own  advantage,  the  jury  may  have  thought  that 
tlie  advantage  he  thereby  obtained,  was  in  the  nature  of 
a  premium  paid  to  him  for  running  the  risk  of  his 
drawee*s  insolvency,  by  the  extended  period  that  might 
elapse  before  the  bill  was  presented. 

Again,  the  holder  of  the  bill  has  at  all  times  a  direct 
interest  in  not  keeping  the  bill  out  of  circulation  a  longer 
time  than  is  necessary ;  for  he  loses  the  interest  of  his 
money,  and  runs  the  risk  of  the  insolvency  of  the  parties 
to  the  bill.  This  check,  therefore,  which  must  always 
operate  against  keeping  back  the  bill  capriciously  or 
wantonly,  the  jury  may  have  considered  as  having  had  its 
due  effect  in  the  present  case,  and  as  justifying  them  in 
making  a  more  liberal  allowance  of  time  to  the  holder 
of  the  bill  before  he  is  to  be  compelled  to  put  it  in 
circulation. 

Still  further  it  was  proved  by  all  the  witnesses  on  the 
trial,  and  indeed  admitted  on  the  argument  of  this  rule, 
that  if  the  bill  was  once  put  in  circulation  it  might  be 
sent  to  any  part  of  the  world,  and  kept  a  reasonable 
time  by  each  successive  holder  before  it  was  passed  on 
to  the  next ;  so  that,   in  effect,  the  time  which  would 
elapse  before  it  was  forwarded  for  acceptance,  if  put  in 
circulation,  might  equal,  if  not  exceed  any  period  for 
which  the  bill  can  be  supposed,  under  ordinary  circum- 
atances,  to  be  kept  back  by  the  first  purchaser.     But 
whether  the  bill  is  locked  up  by  the  first  purchaser, 
waiting  for  the  turn  of  this  market  in  his  favour,  or 
whether   it  is   circulating    through   a  distant  part  of 
Europe  for  an  equal  space  of  time,  really  seems  to  make 
little,  if  any,  difference  with  respect  to  the  drawer's  risk. 
When  the  bill  is  circulating,  the  immediate  motive  for 
forwarding  it  to  its  destination  will  be  a  rise  in  the  ex- 
change :  and  the  same  motive  will  equally  operate  and 
produce  the  same  effect  if  the  bill  still  remains  in  the 

hands 
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hands  of  the  original  purchaser.  Perhapis  the  cttse  pre- 
sented itself  to  the  jury  in  this  point  df  view,  wbiltt 
weighing  the  question,  whether  the  bill  had  bectt  kept 
back  an  unreasonable  time,  and  they  may  have  thoid^t 
there  was  no  objection  to  the  allowing  a  liberal  meaaafe 
of  time  to  the  original  hotdef  before  he  put  the  b3I  iir 
circulation,  when  such  would  be  confessedly  claimed 
and  allowed  to  successive  holders  of  the  same  bill. 

Upon  the  whole  we  see  no  objection  to  the  rule  of  hw 
laid  down  at  the  trial  for  the  government  of  the  jury  in 
the  consideration  of  the  question  before  them,  and  ^ 
think  the  jury  have  come  to  a  proper  conclusion  on  the 
evidence.  We  therefore  think  the  rule  for  a  new  trial 
must  be  discharged. 

Rule  discharged. 


Nov*  a6. 


Grove  v.  Aldridge. 


After  tdzure,  HPHIS  Was  the  case  of  an  action  against  the  sheriff  of 
and  before  Sussex  for  a  false  return,  in  which  there  was  a  verdict 

fa.9  while  the*  ^^  ^^^  Plaintiff,  with  10/.  damages,  with  liberty  for  tbe 
Defendant's      Defendant  to  move  to  enter  a  verdict  for  himself. 

^ctin  thepo«-  '^^^  *^^^  proved  at  the  trial  were,  that  on  the  22d  of 
tession  of  die  Jiine  the  sheriff  entered  under  a  ^.  ^a.,  issued  by  the 
•teiff,  the  Plaintiff,  upon  a  judgment  signed  by  him,  on  the  18lh 
customs  seized  ^^  ^^  same  month,  against  the  Defendant  in  that  suit 
them  under  a  Afterwards,  and  whilst  the  sheriff  was  in  possession  of 
T^'^Denaltv  ^^  goods  under  such  writ,  and  before  any  sale,  the 
incurred  by       officers  of  the  customs  entered  to  levy  for  a  penalty 

the  Defendant  recovered  against  the  same  Defendant,  for  an  offence 
for  an  offence  " 

against  the  revenue  laws. 

Held,  that  the  iherif  ww  j  vstified  in  returning  nulla  dona  to  the  wdt  of/./a. 

against 
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agiinst  the  laws  relating  to  the  customs.  The  inform- 
ation upon  which  this  penalty  had  been  recovered,  was 
laid  b^re  a  magistrate  against  the  party  on  the  5th  of 
June ;  th«  Defendant  had  appeared  thereto  on  the  25d, 
on  which  same  day  he  was  convicted  by  the  magistrate^ 
and  the  officers  entered  under  the  warrant  issued  on 
such  conviction.  The  sheriff  permitted  the  goods  in 
question  to  be  taken  for  the  penalty,  and  retunwd  miia 
bona  to  the  writ  ofjl.ja,;  and  whether  such  return  was 
JMsttfisUe  was  the  question. 

Tmidy  Serjt.,  in  Trinitj/  teim  1829,  obtained  a  rule 
nisi  to  set  aside  this  verdict,  against  which  mie 

Wilde  and  Spankie  Serjts.  showed  cause,  when  it  ap- 
pcaris^  that  the  point  to  be  determined  was  the  same  as 
in  Giles  v.  Grover^  antiy  p.  128^  the  Court  postponed 
judgnent  till  that  case  should  have  been  decided,  (a) 
The  House  of  Lords  having  disposed  of  Giles  v.  Grocer^ 
judgment,  in  the  present  case,  was  now  delivered  by 


ALIMODGb 


TiNDAL  C.  J.  At  the  time  this  case  was  argued  the 
case  of  Giles  v.  Grover  was  undecided  in  the  House  of 
Lords,  and  the  judgment  of  this  Court  was  deferred 
until  the  decision  of  that  case.  The  House  of  Lords 
has,  however,  since  decided  the  rule  of  law  to  be,  that 
where  the  sheriff  seizes  under  a^.  j^.,  and  after  such 
seizure,  but  before  the  sale  under  such  writ,  a  writ  of 
extent  is  sued  out  and  delivered  to  the  sheri£^  the  crown 
is  entitled  to  the  priority,  and  the  sheriff*  must  sell  under 
the  extent,  and  satisfy  the  crown's  debt,  before  he  sells 
under  the Ji./a.  (6) 


(a)  The  arguments^  in  sub- 
•tance  the  same  as  those  in  Gi/ej 
V.  Grover^  have  been  so  fully 
entered  into  in  the  judgment  of 


that  case,  that  it  would  be  im- 
proper to  repeat  them  here. 

(6)   See    Gilcj     v.     Grover, 
9  Bingb.  128. 
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That  case  is  a  decisive  authority  in  favour  of  the  De- 
fendant,  unless  a  distinction  can  be  made  between  a 
warrant  to  levy  a  penalty  given  to  the  crown  by  a  statute, 
and  an  execution  under  an  extent.     But  we  can  see  no 
sound  distinction  between  a  warrant  issued  to  recover  a 
debt  to  the  crown  and  an  extent.     That  the  penalty  in 
this  case,  after  the  conviction  before  a  magistrate,  cod- 
stitutes  a  debt  to  the  crown,  is  evident  from  the  stkctite 
under  which  it  was  recovered,  which  enables  the  in- 
former to  recover  the  same  *^  either  by  informatiofi  or 
by  suit;"  and  after  a  judgment  in  a  suit  for  the  penally, 
it  would  unquestionably  constitute  a  debt  to  the  crown. 
If,  then,  it  be  a  debt,  whether  the  crown  seeks  to  levy  it 
by  an  extent,  or  by  a  warrant  against  the  goods  of  Ae 
Defendant,  can  make  no  difference.     Indeed,  in  tbb 
case,  the  information  was  laid,  and,  therefore,  as  it  ap- 
pears to  us,  the  king's  suit  begun  (if  it  had  been  neces* 
sary  to  decide  tliat  question),  before  the  subject  obtmned 
his  judgment     We  therefore  think  the  case  above  re- 
ferred to  governs  the  present,  and,  consequently,  thirt 
the  postea  must  be  delivered  to  the  Defendant. 

Judgment  for  the  Defendant. 
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WooDHOusE  V.  Jenkins. 

'J'HE  following  case,   by  the  direction  of  the  Vice-  Tenant  for 

Chancellor,  was  submitted  for  the  opinion  of  this  ^^'  *"**  ^\ 
^  '  eldest  son,  the 

^-^^^''^  •  —  remainder- 

Under  the  limitations  of  the  will  of  Henry  Sotdhouse^  ""'*  i»  ^i^» 
Ibnnerly  of  Manuden,  in  the  county  oi  Essex^  dated  the  for  ninety-nine 
Sd  of  Naoember  1 743,  the  freehold  part  of  and  in  the  years,  and 
Sun  Tavern,  situate  in  the  Strand,   in  the  parish  of  ^*^®  ^'  ^" 
SL  Martin-in-the-Fieldsj  in   the   county   of  Middlesex,  quainted  with 
was,  in  and  before  the  year   1 790,  vested,   as  to  one  ^^^'"^  ^»^^*>  * 
undivided  third  part  thereof,  in  Edward  Southouse,  of  ditioned  for 
Manuden,  since  deceased,  for  an  estate  in  tail  male  in  the  due  ob- 

possession ;  and  as  to  one  other  undivided  third  part  ^^,^^^  ^^ 
■^  .  ,        '  their  covenant 

thereof,  in  Henry  Southouse  of  Southampton,  since  de-  for  quiet  en- 
ceased,  for  his  life,  with  remainder  to  Edmund  Edward  joym«nt.  E,  S. 
Southouse,  since  deceased,  the   eldest  son  of  the  said  for  sixty  years* 
Henry  Southouse,  for  an  estate  in  tail  male ;  and  as  to  and  cove- 
the  remaining  one  other  undivided  third  part  in  Edward  ^^^^^^^^ 
Southouse  of  Staraoss,  since  deceased,  for  his  life,  with  eviction  by 
remainder  to  Charles  Southouse,  the  eldest  son  of  the  anyone  claim- 
said  last-named  Edward  Southouse,  for  an  estate  in  tail  j^^  g^^  ^^  ^ 
male,  with  other  remainders  over.  bis  acts, 

In  or  about  the  month  of  September  1790,  the  said  ^^j"^'//^"" 

Edward  Southouse  of  Mdnuden,   agreed  with   the  said  default,  pri- 

_  _  • 

Henry  Southouse  of  Southampton,  and  Edmund  Edward  ^*^y»  ^^  P"^ 

curement. 
Southouse,  his  son,  and  with  the  said  Edward  Southouse      Tenant  for 

of  Starcross,  and  Charles  Southouse,  his  son,  respectively,  li^e  and  his 

for  two  several  leases  to  be  granted  to  the  said  Edward  ^  .      '°  , 

Southouse  of  Manuden,   of  the   said    two   several  last-  without  issue, 

mentioned  undivided  third  parts  of  the  premises  for  ^«  was  evicted 

■^  by  the  next 

remainder-man  in  tail.     Heldy  that  E,  S.  was  not  liable  on  his  covenant  to  ff^,,  the 

eviction  being  by  title  paramount,  which  E.  S.  had  no  means  of  defeating. 

Vol.  IX.  F  f  two 
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two  several  terms  of  ninety-nine  years  each,  at  certain 
annual  rents;    and  two  indentures  of  lease  were  iexer 
cuted  in  conformity  with  such  agreement  on  the  29th  of 
September  1790;  one  of  them,  between  the  said  Hemy 
SotUhouse  of  S(ndhampton^  and  the  said  Edmund  Edward 
Soidhouse  (described  as  the  eldest  son  and  beir  of  the 
said  Henry  Southouse)^  of  the  one  part,  and  the  said 
Edward  Southoiise  of  Manuden^  of  the  other  part;  the 
other,  between  Edward  Southouae  of  Starcrass^  and  Okarles 
SoiUhouse  (therein  described  as  his  son  and  beir)^  of  the 
one  part,  and  Edward  SoiUhouse  of  Manuden^  of  the 
other  part.     In  these  leases  the  lessee  covenanted  in  the 
usual  way  to  pay  rent,  and  the  lessors,  for  themselvas 
severally  and   respectively,  and  for  their  aaverel  aad 
respective  heirs,  executors,  administrators,  and  tfssiglM^ 
and   for   each   and  every   of  them,   covenanted,   (RVK 
mised,   and  agreed,  to  and   with  the  lessee,  the  .said 
Edward  Southouse    of  Manuden^    his    executors,    adr 
ministrators,  and   assigns,   that  he^   the  said  JEdwttnl 
SoiUhouse  of  Manuden^   his  executors,  admioiatraConi 
and  assigns,  paying  the  said  rent,  and  observing  and 
performing,  fulfilling  and   keeping  all   and  every  the 
covenants,   clauses,    provisos,    conditions,   and  agresr 
ments  which  on  his  part  were  or  ought  to  be  paid,  ob*' 
served,  fulfilled,  and  kept,  shQuld  and  might  peaoeaUy 
and  quietly  have,  hold,  use,  occupy,  possess^  and  enjoj 
the  said  messuage  or  tenement  and  other  the  said  therebj 
demised  premises,  with  the  appurtenances,  for  and  duriog 
the  said  term  of  ninety-nine  years  thereby  granted,  with- 
out any  let,  suit,  trouble,  denial,  eviction,  hindrance,  or 
interruption,  of  or  by  them  the  lessors,  or  either  of  tben^ 
their  or  eitlier  of  their  heirs  or  assigns,  or  of  or  by  anj 
other  person  or  persons  whomsoever  lawfully  claimiiig 
or  to  claim  by,  from,  or  under  him,  them,  or  any  of 
them,  or  by  or  through  his,  their,  or  any  of  tbar  acta, 
means,  consent,  or  procurement 

Before 
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Befbre  and  at  the  time  of  the  agreement  for  the  said  1832. 
leases  of  I79O5  the  said  Edward  Southouse  of  Manuden 
was  aware  of  and  acquainted  with  the  state  of  the  title 
of  the  lessors  respectively  to  the  said  premises  thereby 
demised.  And  in  the  year  1791  the  said  Henry 
Simikouse  of  Scndhampton  and  the  said  Edmund  Edward 
Soutkouseif  his  son,  agreed  with  the  said  Edward 
Souihouse  of  Manuden  to  give,  and  made  and  exe- 
cvted  and  delivered  to  him,  a  bond  in  the  penal  sum 
of  2001^  the  condition  of  which  recited  that  in  and  by 
a  certain  indenture  of  lease,  made  in  September  1790) 
between  the  said  Henry  Souihouse  and  Edmund  Edward 
Soutiouseii  the  obligors,  of  the  one  part,  and  the  said 
Edward  Souihouse  of  Manuden  of  the  other  part,  the 
Mid  Henry  Southouse  and  Edmund  Edward  Souihouse 
did,  for  the  considerations  therein  mentioned,  demise, 
leasee  set,  and  to  farm  let  unto  the  said  Edward 
Southouse,  his  executors,  administrators,  and  assigns, 
all  that  one  undivided  third  part  or  share  of  and  in  the 
frediold  part  of  the  said  tavern,  and  then  in  the  occu; 
pation  of  the  above-named  Edward  Southouse  of  Manu^ 
deUj  for  and  during,  and  unto  the  full  end  and  term  of 
nioety^nine  years ;  that  the  said  Henry  Southouse,  the 
obKgior,  was  entitled  to  the  said  third  part  of  the  said 
premises  for  the  term  of  his  natural  life  only,  and  the 
said  Edmund  Edward  Southouse  was  entitled  thereto  as 
teDant  in  tail,  after  the  decease  of  the  said  Henry 
Southouse:  that  they  being  desirous  to  save  the  expense 
of  a  recovery,  and  that  the  said  recited  lease  might 
be  folly  performed  for  and  during  the  term  aforesaid 
by  such  person  or  persons  as  should  take  the  inherit- 
ance of  the  same  premises  in  remainder,  and  that 
the  said  lease  might  continue  and  be  in  force  for  the 
term  aforesaid,  had  agreed  to  enter  into  the  bond 
or  oUigation  aforesaid:  and  the  condition  was,  that, 
if   the    said  Henry  Southouse,    and  Edmund  Edward 
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18S2.       Southousey  or  either  of  them,  their  or  either  of  their 
^■^  '         heirs,  executors,  or  administrators,  should  fulfil,  per- 
il;, form,  and   keep,  or  cause  to  be  done,  fulfilled,  per- 
JsNXiKs.      formed,  and  kept,  the  several  conditions,  clauses,  and 
*  agreements,  contained  in  the  said  recited  indenture  of 
lease  which  were  therein  agreed  to  be  done,  fulfilled, 
performed,  and  kept  by  and  on.  the  parts  and  behalf  of 
the  said  Henry  Southouse  and  Edmund  Edward  Souihoustt 
their  heirs  and  assigns,  then  the  above  written  obli- 
gation should  be  void  and  of  non-effect,  otherwise  to 
remain  in  full  force  and  virtue.     In  the  year  1792  a 
similar  bond  was  given  to  Edward  SoiUhouse^  of  Mof 
nuderij  by  the  said  Edward  Southouse^  of  StarcrosSj  and 
the  said  Charles  Southouse  his  son. 

In  Hilary  term  1795,  the  said  Edward  Southouse^  of 
Manuden^  suffered  a  compion  recovery  of  the  said,  an- 
divided  third  part  of  which  he  himself  was  so  seised  in 
tail,  and  thereby  acquired  an  estate  in  the  same  in  fee- 
simple. 

By  an  indenture  made  the  2d  of  March  1795,  be- 
tween the  said  Edward  Southouse^  of  Manuden,  .of  the 
one  part,  and  Joseph  Allen  and  Charles  Harmon  of 
the  other  part,  it  was  recited  that  the  said  Edward 
Southouse^  of  Manuden^  being  entitled  to  one  undivided 
third  part  of  the  freehold  part  of  the  said  premises 
called  the  Sim  Tavern^  in  his  own  right,  and  to.  one 
other  undivided  third  part  thereof  by  virtue  of  a  lease 
for  ninety-nine  years  to  him  granted  by  Henry  Southouse^ 
and  Edmund  Edward  his  son  and  heir,  and  to  the  re- 
maining undivided  third  part  thereof,  by  virtue  of  fl 
lease  for  ninety-nine  years  to  him  granted  by  Edward 
Southouse  and  Charles  Southouse  his  eldest  son,  had 
agreed  to  grant  to  the  said  Joseph  Allen  and  Charles 
Hafmauy  their  executors,  administrators,  and  assigns, 
a  lease  of  the  freehold  part  of  the  said  premises  called 
the  Sun  Tavern^  for  the  term  of  sixty  years,  at  and  under 

the 
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ihe  yearly  rent,  covenants^  provisos,  and  agreements 
Chereinafter  contained ;  and  it  was  witnessed,  that  in  con- 
sideration of  the  yearly  rent  and  covenants  thereinafter 
reserved  and  contained,  and  which  on  the  part  and  be- 
half of  the  said  Joseph  Allen  and  Charles  Harman^  their 
executors  and  administrators,  were  and  ought  to  be  paid, 
done,  and  performed,  he,  the  said  Edward  Southouse 
of  Manuden  demised  unto  the  said  Joseph  Allen  and 
Charles  Harman^  their  executors,  administrators,  and 
assigns,  the  freehold  part  of  the  said  tavern,  to  hold  the 
same  unto  the  said  Joseph  Allen  and  Charles  Harman^ 
their  executors,  administrators,  and  assigns,  from 
Christmas^ay  then  last  past,  for  the  term  of  sixty  years, 
yielding  and  paying  therefor  yearly  during  the  said 
term  unto  the  said  Edward  Southouse  of  Manuden,  his 
executors,  administrators,  and  assigns,  the  clear  yearly 
rent  of  61/.  payable  as  therein  mentioned.  And  the  said 
Edward  Soulhouse  of  Manuden  for  himself,  his  executors, 
administrators,  and  assigns,  did  thereby  covenant,  pro- 
mise, and  agree  to  and  with  the  said  Joseph  Allen  and 
Charles  Harmany  their  executors,  administrators,  and 
assigns,  that  he  and  they  well  and  truly  paying  the  said 
yearly  rent  of  61/.  at  the  days  thereinbefore  limited  for 
the  payment  thereof,  and  observing,  performing,  ful- 
filling, and  keeping  all  and  every  the  covenants  and 
agreements  in  the  said  indenture  contained  on  the  part 
and  behalf  of  the  said  Joseph  Allen  and  Charles  Harman, 
their  executors,  administrators,  and  assigns,  to  be  per- 
formed and  kept  according  to  the  true  intent  and  mean- 
ing of  the  said  indenture,  should,  and  lawfully  might, 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  said  messuages  or  tenements  and  premises 
thereby  demised,  with  their  and  every  of  their  appur- 
tenances, for  and  during  all  the  said  term  of  sixty  years 
thereby  granted,  without  any  lawful  let,  suit,  trouble, 
eviction,  ejection,  molestation,  or  interruption,  of  or  by 
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1882*       die  said  Edward  Southcme  of  Manuden^  his  h&r%^  ex^ 

Wnomin««R  ^"^''^  administrators,   and  assigns,  or  of  or  bjr  any 

9.  other  perton  or  persons  whomsoever,  Imfiibf  daming, 

*"'*o*-      or  to  claim  by^  from^  or  under  him^  them,  or  any  of  /A<m^ 

or  by  hiSi   their,  or  any  of  their  actv,  mean9f  eomM, 

neglect,  default,  privity,  or  procurementk 

By  eertain  mesne  assignments,  the  premises  denriscd 
by  the  said  lease  of  the  2d  of  March  1 795|  were  assigiMd 
and  became  Vested  in  the  Plaintiff  Henry  Cti^fer  lilmt- 
home,  as  assignee  of  the  said  leasee  and  he  entered  into 
and  continued  in  possession  of  the  said  pT^miies  tili  Iw 
was  evicted  as  hereinafter  mentioned^ 

Before  the  year  1790,  the  said  Charlei  SoMome  md 
Edmund  Edward  Southouse  had  attained  the  age  of 
twenty-one.  Edward  Souihouse,  of  StarcrosSf  Hemy 
Southouie,  of  Southampton,  Charles  Southouse,  and  Ed- 
mund Edward  Southouse^  respectively  died  b^M«  cbe 
year  1839;  Charles  Southouse  and  Edmund  Edwari 
Southouse  respectively  had  no  issue  ma1e$  and  upon  tbeir 
death,  and  before  the  year  1829^  the  said  two  uodividud 
third  parts  of  the  said  freehold  premises,  wheneid  the 
said  Charles  and  Edmund  Edward  were  respectively  nn 
tel'ested  as  aforesaid,  became  vested  in  the  Rev.  Edward 
Southouse,  a^  entitled  to  the  same  respectively  under  tb^ 
limitations  in  the  said  will  of  the  said  Henry  Soutkoum 
formerly  of  Manuden,  in  remainder  expectant  ufxm  die 
determination  of  the  estates  of  the  said  Charles  tad 
Edmund  Edward  therein  respectively ;  and  in  the  year 
1829,  the  said  Rev*  Edward  Souihouse,  lawfully  claiming 
under  such  titie^  entered  upon  the  said  two  un^viM 
third  parts  of  the  said  freehold  premises,  and  evksnil 
the  said  Pieintiff  i!/i?itry  Cooper  Woodhouse  theirefirotii. 

The  said  Edward  SotUhouse,  of  Manuden,  died  aevwd 
years  ago^  The  Defendi^nt,  Anthony  Jenkins,  was  (he 
executor  of  Edward  Southouse,  of  Manuden,  aAd  his  tsgsl 
reptesentative,  both  as  to  his  keal  and  peftotttl  estate. 

The 
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The  question  for  the  opinion  of  the  Court  wa% 
whether  the  Plaintiff  was  entitled^  in  respect  of  the  said 
eviction,  to  maintain  an  action  of  covenant  u()on  the  said 
Uideoture  of  lease,  dated  the  2d  oi  March  1795  ? 

This  case  was  argued  in  Trinity  term  last  by 


isae. 
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:  'SUphen  Serjt*  for  the  Plaintiff.  The  Defendant  is 
Haki^  on  Edward  Southause  of  Manuden^s  covenant  for 
quiet  enjoyment.  For  the  Rev.  Edward  Souihouse  has 
itwovered  the  premises  against  the  Plaintiff  through  the 
neglect  and  default  of  Edward  Soutkonse  of  Manuden  in 
not  procuring  the  original  lessors  and  their  sons  to 
sufier  m  common  recovery.  In  Butler  v.  Swinerton  (a) 
the  covenant  was  against  disturbance  by  the  lessor,  or 
any  other  person,  **  by  or  through  his  means,  title,  or 
procurement.''  The  lessor,  when  he  purchased  the 
premises,  had  procured  the  conveyance  of  the  estate 
to  be  made  to  himself  and  his  wife,  and  the  heirs 
of  himself:  after  his  death  his  wife  evicted  the  lessee: 
and  the  lessee  was  held  entitled  to  recover  under  the 
eoveoant,  because  the  lessor  might  have  taken  the  ori- 
gpoal  conveyance  to  himself  alone.  So  in  Lad^  Cavan 
V,  PuUeneyffi)^  upon  a  covenant  very  similar  to  the  pre- 
sent, ihe  lease  having  been  avoided  by  a  remainder-man, 
the  Chancellor  thought  the  lessor  responsible,  because 
it  bad  always  been  in  his  power,  by  an  easy  act,  to  make 
himself  owner  of  the  property.  In  Howes  v.  Brush^ 
JUd{€)s  where  the  seller  covenanted  to  the  purchaser  of 
«n  estate  that  he  should  enjoy  and  receive  the  rents,  &c., 
without  any  action  or  interruption  from  the  seller  or  those 
cUiining  from  him,  his  executors,  &c.  or  by,  through, 
or  with  bis  or  their  acts,  means,  default,  &c^ ;  it  was 
keld  th«t  a  breach  was  well  assigned  in  respect  of  certain 


(a)  Cr$,  J  at.   657.      Palm.  (b)  z  F^/.  jun.  544, 
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Adams  Serjt.  contrd.  Edward  SoutAoiise  of  Mamiden 
had  no  means  of  compelling  the  original  lessors  and 
their  sons  to  suffer  a  recovery.  Thomas  v.  Powell  {a\ 
Hallett  V.  Middleion.  {b)  The  Plaintiff,  therefore,  bat 
not  been  evicted  by  the  default  or  procurement  of 
Edward  Southouse  of  Manuden^  but  by  title  paramonnti 
after  having  taken  the  lease  with  a  full  knowledge  of 
the  lessor's  title.  It  would  have  been  useless  for  the 
lessor  to  limit  the  covenant  to  his  own  act  or  deiault,  if 
he  were  also  to  be  responsible  against  tide  paramount 

In  Butler  v.  Swinerton  it  was  by  the  procurement  of 
the  lessor  that  his  wife  obtained  the  power  to  evict  the 
lessee ;  and  in  Hnwes  v.  Brushfield  it  was  by  the  dear 
default  of  the  lessor  that  the  lessee  was  compelled  to  pay 
quitrents,  contrary  to  the  covenant  of  the  lessor.  LaA/ 
Cavan  v.  PuUeney  was  compromised,  without  any  deci- 
sion ;  but  as  it  was  always  in  the  lessor's  power  to  have 
secured  the  lessee,  his  omission  to  do  so  was  a  manifest 
default.  In  Evans  v.  Vaughan  {c)  the  default  was  of  t 
similar  description.  Here  it  was  not  in  the  power  of 
Edward  Southouse  of  Manuden  to  compel  the  origind 
lessors  to  suffer  a  recovery. 

Stephen^  in  reply,  referred  to  Fildes  v.  Hooker  {i)^ 
where,  on  a  bill  by  vendor,  for  specific  performance  of 
an  agreement  to  take  a  lease  for  twenty-one  years  at 
rack-rent,  the  Master  having  reported  in  favor  of  the 
title  shewn  by  the  abstract,  and  an  exception  being  takea 
to  the  report,  the  question  was,  whether,  where  the 

(a)  %  C$xs  394.  (c)  4  B.  Csf  &  t6x. 

(6)  X  Rujj.  043.  (J)  a  MerivaUj  414* 

agreement 


WOODHOUSB 


IN  IHE  Third  Year  of  WILLIAM  IV.  489 

agreement  was  silent,  the  vendor  of  a  leasehold  in-  18S2. 
terest  was  bound  to  produce  the  title  of  the  lessor :  and 
the  exception  was  allowed.  And  it  was  holden  that» 
whether  the  interest  contracted  for  were  freehold  or  J^enkins. 
leasehold,  for  a  long  term  of  years  or  a  short  lease  at 
rack-rent,  the  party  who  comes  for  a  specific  perform- 
ance should  be  prepared  to  shew  that  he  was  able  to 
give  what  he  sought  to  compel  the  other  to  take. 

Cur.  adv.  vuU. 

Tin  DAL  C.  J.  Although  it  might  have  been  sufficient 
to  certify  our  opinion  to  the  Vice-ChanceUor,  from  whose 
Court  this  case  was  sent,  ^*  that  the  Plaintiff  is  not  enti- 
tled, in  respect  of  the  eviction  set  forth  in  the  case,  to 
maintain  an  action  of  covenant  upon  the  indenture  of 
lease,  dated  the  2d  of  March  1795,"  yet  as  this  general 
ppiiiion  in  the  negative,  would  leave  the  grounds  upon 
wliich  our  judgment  is  formed,  in  complete  uncertainty, 
we  think  it  better  to  state  those  grounds  shortly  on  the 
present  occasion. 

,  The  covenant  for  quiet  enjoyment,  contained  in  the 
lease  of  1 795,  is  a  covenant  against  any  eviction  ^^  by 
Edward  SouUumse  of  Manuden^  the  lessor,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  or  any  persons 
whomsoever  lawfully  claiming,  or  to  claim,  by,  from,  or 
under  him,  them,  or  any  of  them,  or  by  his,  their,  or 
any  of  their  nets,  means,  consent,  neglect,  default,  privity, 
or  procurement."  It  appears,  from  the  facts  stated  to  us, 
ikk,9X,EdisoaTdSouih(mse  of  Manuden^  the  lessor,  claimed  to 
be  entitled  to  one-third  part  of  the  premises,  under  a 
lease  for  ninety-nine  years  made  to  him  by  a  tenant  for 
Ufe,'  and  his  eldest  son  the  remainder-man  in  tail ;  and 
to  another  third  part  under  another  lease  made  to  him 
by  lessors  having  precisely  the  same  interest  in  such 
other  third  part.  And  it  appears  further  that  the  tenants 
for  life  having  died,  and  the  remainder*men  in  tail,  who 

had 
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189i.       had  joined  in  such  leases,  having  also  died  wiihout  iMie^ 
WGaoutJ^  ^^  ^^'  Edward  Southouse^  the  ultimate  remaiDder-mai^ 
iy.  who  was  no  party  to  the  leases  for  ninety^nine  yeaiBi  ha^ 

JiDiKtia*  entered  by  his  title  paramount^  and  avoided  such  leasee 
and  evicted  the  parties  in  possession  under  the  lease  of 
Edward  Souikouse  of  Manuden  of  1795.  The  qoestioDf 
therefore,  is,  whether  an  eviction  by  the  ultimale  le* 
niainder^tnan  under  these  circumstances  can  be  con- 
sidered a  breach  of  tlie  covenant  above  referred  to. 

Now  it  is  obvious  in  the  first  place,  tliat  such  eviction 
is  not  an  eviction  by  Edward  Sotdhouse  of  Mmrmdm  him* 
self,  his  heirs  or  assigns,  or  any  one  dmiming  hy^Jram%  at 
under  him  or  them :  it  is  an  eviction  by  a  person  daimlng 
by  title  paramount  to  Edward  Southause  of  MMmude$^  If 
therefore  such  eviction  can  be  brought  within  the  terms 
of  the  covenant,  it  must  fall  within  that  part  of  it  which 
provides  against  any  person  claiming  *<  by  the  acts^ 
means,  consent,  neglect,  default,  privity,  or  procoremeiit 
of  Edward  Souikouse  of  Manuden^  or  any  one  daimii^ 
under  him." 

In  die  next  place,  it  does  not  appear  to  be  an 
eviction  arising  from  the  acts^  means,  or  procuremad 
of  the  lessor.  In  the  case  of  Buticr  v.  Lady  Smmer* 
ton  (a).  Sir  John  Swinerton,  the  lessor,  covenanted  for 
quiet  enjoyment  by  the  lessee  against  the  disturbance 
of  himself,  or  of  any  other  person  *^  by  or  tliroi^ 
his  means,  title,  or  procurement."  Sir  J.  Swineriaki 
when  he  purchased,  bad  procured  the  conveyance  of 
the  estate  to  be  made  to  himself  and  his  wife,  and  ta 
the  heirs  of  himself ;  and  after  his  death,  his  wife  evicted, 
the  lessee.  It  was  held  by  the  Court,  that  the  wife  wat 
a  person  within  the  covenant,  who  claimed  by  the  teno 
of  the  husband ;  for  if  he  had  not  procured  t)ie  fine  to  ht 

(tf)  Cro,  Jac.6sT*  tiid  more  fuHy  reported  in  Palmtt*4  Bs^^lg^ 
«ad  %  RM  Rep*  %U. 
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mad^  to  falmself  and  his  wife,  she  would  not  haye  had 
any  estate.  In  the  present  case,  no  act  is  done  by  the 
leanoi^  no  toment  is  gi^en  to  the  eviction,  there  is  no 
frioUgt  no  proctanemefft ;  and,  consequently,  the  only 
words  of  the  covenant,  if  any^  upon  which  a  breach 
eould  be  assigned,  would  be  the  remaining  words  ^  ne* 
gleet  or  default." 

Now  it  must  b^  admitted,  that  the  eviction  would 
have  b^n  prevented^  if  Edxtoard  Southouie  .of  Manitden^ 
at  the  tiBie  he  took  the  leases  for  ninety-nine  years, 
IrtA  required  the  lessors  to  join  in  common  recoveries 
to  cat  off  the  entails,  and  if  the  lessors  had  complied 
with  such  requisition.  The  question  is,  therefore^ 
whether  the  not  procuring  such  common  recoveries 
to  be  suffered  was  a  **  neglect  or  default "  in  Edwtard 
Stmihtmse  of  Manuden^  within  the  meaning  of  the  cove* 
nant.  And  we  are  of  opinion  that  no  breach  of  cove* 
Bant  could  be  assigned  on  those  words,  unless  it  could 
be  averred  in  the  declaration,  that  Edward  Soutkouse  of 
Matrndenj  at  the  time  the  leases  were  made  to  him,  had 
tbn  power  of  means  of  procuring  such  common  re^ 
eoveries  to  be  suffered  by  his  lessors,  the  tenants  for 
life  and  in  tail,  end  that  he  neglected  or  omitted  so  to 
disw  With  such  an  allegation  made  and  proved,  we 
tUok  on  action  of  covenant  might  possibly  be  maintain** 
aUe^  bat  not  without  it.  For  if  Edward  Soutkouse  of 
Maumtkft  had  no  means  of  compelling  cotnnKm  re« 
owerieB  to  be  sofiered  by  the  lessors,  if  upon  his  re-* 
<|Bisition  ^ey  refused,  it  can  hardly  be  said  that  be  Was 
goilty  of  any  neglect  or  default  in  not  procuring  that 
step  to  be  taken  which  he  was  unable  to  compel.  It  may, 
indeed,  shew  a  want  of  discretion  in  Edward  Soutkouse 
of  Manuden,  that  he  took  leases  under  such  a  defeasible 
tide ;  but  a  neglect  and  a  default  seem  to  imply  some- 
thing more  than  the  mere  want  of  discretion  with  respect 
to  his  own   interests;  something  like  the  breach  of  a 
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duty  or  legal  obligation  existing  at  the  time;  those 
words,  in  their  proper  sense,  implying  the  not  doing 
some  act  to  secure  his  title  which  he  ought  to  have 
done,  and  which  he  had  the  poyer  to  do ;  and  the  not 
preventing  or  avoiding  some  danger  to  the  title,  which 
he  might  have  prevented  or  avoided.  And  this  seems 
to  agree  with  the  view  which  Lord  Sosslt/n  takes  of  a 
covenant  very  similar  in  its  terms  to  the  present:  in  the 
case  of  Lady  Cavan  v.  Ptdteney  (a),  the  Chancellor,  in 
stating  his  opinion  that  General  Ptdteney  was  liable  upon 
the  covenant  for  quiet  enjoyment  contained  in  the 
leases  he  had  granted,  which  had  been  avoided  by  the 
remainder-man,  says,  ^^  to  all  appearance  he  was  the 
owner, —  in  substance  he  was  the  owner,  Jbr  it  was 
always  in  his  power j  by  an  easy  actj  to  mate  himself  soJ* 
And,  again,  ^^  the  title  might  have  been  made  perfecdy 
absolute  in  him  by  a  trifling  expense  on  his  part.*'  Now, 
in  the  present  case,  it  does  not  appear  that  Edw*  Southouse 
of  Manuden  ever  had  the  power  of  procuring  his  lessors 
to  suffer  common  recoveries ;  it  does  not  appear  that  be 
neglected  any  means  which  he  possessed,  of  thereby 
making  his  title  indefeasible:  on  the  contrary,  it  is 
rather  to  be  inferred,  from  the  recital  in  the  bonds  of 
indemnity,  that  the  tenants  in  tail,  if  they  had  not 
actually  refused,  had  been  unwilling  to  suffer  recoveries, 
as  the  bonds  were  expressly  given  by  them  to  avoid  the 
expense  of  such  proceedings.  We  think,  therefore^  as 
the  statement  of  facts  at  present  stands  upon  this  case^ 
that  no  breach  could  be  assigned  upon  the  covenant  in 
question,  and  that  we  shall  certify  to  the  Vice-chancellor 
accordingly. 


(a)  %  Fes,  jun.  559, 
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AGREED    UPON   BY   THE   JUDOE8   IN   PURSUANCE    OF 
THE    STATUTE  2  W.  4.  C.  39. 


It  is  ORDERED,  ThB.t  every  vf  fit  of  summoiis^  copiasy 
and  detainer  shall  contain  the  names  of  all  the  Defend- 
ants [if  more  than  one]  in  the  action,  and  shall  not 
contain  the  name  or  names  of  any  Defendant  or  De- 
fendants in  more  actions  than  one. 


HS 


18S2. 


It  is  FURTHER  ORDERED,  That  the  following  fees 
shall  be  taken : 


For  signing  all  writs  for  compelling  an 
appearance,  whether  of  summons,  dis' 
iringas,  capias^  or  detainer,  and  whether 
the  same  shall  be  the  first  writ,  or  an  alias 
or  pluries  writ:  and  whether  the  same 
shall  issue  into  the  same  county  as  the  pre- 
ceding writ,  or  into  a  different  county     - 

For  sealing  the  same         -  -        - 

For  entering  an  appearance  for  every 
Defendant  -  .  - 

Unless  an  appearance  shall  be  entered 
for  more  than  one  Defendant  by  the  same 
attorney,  and  in  that  case  for  every  ad- 
ditional Defendant 


jB    5.     d. 


0     2     6 
0     0     7 


-010 


-004 


It  is  FURTHER  ORDERED,  That  the  person  serving  a 
writ  of  summons  shall,  within  three  days  at  least  after 

such 
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lS9fiL  such  service,  indorse  on  such  writ  Ae  day  of  the  week 
and  month  of  such  service,  otherwise  the  Plaintiff  shldi 
not  be  at  liberty  to  enter  an  appearance  for  the  IV 
fendant  according  to  the  statute;  and  every  affidavit^ 
upon  which  such  an  appearance  shall  be  entered,  shall 
mention  the  day  on  which  such  indorsement  was  ma^ 

It  is  further  ordered,  That  the  sheriff  or  other 
officer  or  person  to  whom  any  writ  of  capias  shall  be 
directed,  or  who  shall  have  the  execution  and  return 
thereof,  shall,  within  six  days  at  the  least  after  the  ex- 
ecution thereof,  whether  by  service  or  arrest,  indorse 
on  such  writ  the  true  day  of  the  execution  thereof; 
and,  in  default  thereof,  shall  be  liable  in  a  tammai]^ 
way  to  make  such  compensation  for  any  damage  wj^ich 
may  result  from  his  neglect,  as  the  Court  or  a  Judge 
shall  dir^t* 

It  is  further  ordered,  That  the  second  rule  of 
Hilary  term  1832  shall  be  applicaUe  to  all  writs  of 
summons,  distringas^  capias,  and  detainer  issued  under 
the  authority  of  the  said  act,  and  to  the  copy  of  every 
such  writ. 

It  is  further  ordered.  That  any  aUas  or  pbma 
writ  of  summons  may,  if  the  Plaintiff  shall  think  it 
desirable,  be  issued  into  another  county,  and  any  alias 
or  pluries  writ  of  capias  may  be  directed  to  the  sheriff  of 
any-  other  county,  the  Plaintiff  in  such  case  upon  the* 
alias  or  pluries  writ  of  summons  describing  the  De^ 
fendant  as  late  of  the  place  of  which  he  was  described  io 
the  first  writ  of  summons,  and  upon  the  alias  or pbtrks 
writ  of  capias  referring  to  the  preceding  writ  or  writs 
as  directed  to  the  sheriff  to  whom  they  were  in  fact 
directed. 


It 
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It  ifl  further  ordered,  That  the  alias  or  plurie$       183^ 
l^ift  cf  attoiiDons  into  another  county  shall  be  in  the 
firflowuig  ibrm :  — 

'     Wiliiam  the  Fourth,  &c. 

'  .-  ■     • 

To  C  D.  of  in  the  county  of 

late  of  in  the  county  of 

CcM'iginal  county].  We  command  you  as  before^ 
[or,  often]  we  have  commanded  you,  S^c.  [as  in  the 
writ  of  summons,  Na  I.  in  the  schedule  of  tb^ 
siaid  act]. 

'  And  that  the  alias  and  pluries  writ  of  capias  shall  be 

in  tbe  following  form :  — 

♦  - 
William  the  Fourth,  &c. 

To  the  sheriff  of 

We  command  you,  as  heretofore  we  have  com- 
manded the  sheriff  of  that 
you  omit  not,  &c.  [as  in  the  writ  of  capias  Na  4, 
in  the  schedule  of  the  said  act]. 

It  is  further  ordered,  That  in  every  writ  of  di^ 
iringaSf  issued  under  the  authority  of  the  said  act,  a  non 
0miitas  clause  may  be  introduced  by  the  Plaintiff,  without 
ike  payment  of  any  additional  fee  on  that  account 

t 

'.  iv  18  FURTHER  ORDERED,  That  when  the  attorney  ao- 
iually  suing  out  any  writ  shall  sue  out  the  same  as  agent 
for  an  attorney  in  the  country,  the  name  and  place  of 
abode  of  such  attorney  in  the  country  shall  also  be 
indorsed  upon  the  said  writ. 

It  is  FURTHER  ORDERED,  That  if  the  Plaintiff  or  his 
attorney  shall  omit  to  insert  in  or  indorse  on  any  writ  or 
copy  thereof  any  of  the  matters  required  by  the  said  act, 

to 
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1832.  to  be  by  him  inserted  therein  or  indorsed  thereon,  such 
writ  or  copy  thereof  shall  not,  on  that  account,  be  hdd 
void,  but  may  be  set  aside  as  irregular,  upon  application 
to  be  made  to  the  Court  out  of  which  the  same  shall  issue, 
or  to  any  Judge. 

It  is  further  ordered,  That  upon  all  writs  of  capiat 
where  the  Defendant  shall  not  be  in  actual  custody,  the 
Plaintiff  at  the  expiration  of  eight  days  after  the  execu- 
tion of  the  writ,  inclusive  of  the  day  of  snch  execadou, 
shall  be  at  liberty  to  declare  de  be?ie  esse^  in  case  special 
bail  shall  not  have  been  perfected ;  and  if  there  be  several 
Defendants,  and  one  or  more  of  them  shall  have  been 
served  only  and  not  arrested,  and  the  Defendant  or  De- 
fendants so  served  shall  not  have  entered  a  common 
appearance,  the  Plaintiff  shall  be  at  liberty  to  enter  a 
common  appearance  for  him  or  them,  and  declare  against 
him  or  them  in  chief  and  de  bene  esse  against  the  Defend- 
ant or  Defendants  who  shall  have  been  arrested  and  shall 
not  have  perfected  special  bail. 

It  is  further  ordered.  That  in  case  the  time  for 
pleading  to  any  declaration,  or  for  answering  any  plead- 
ing shall  not  have  expired  before  the  10th  day  of  August 
in  any  year,  the  party  called  upon  to  plead,  reply,  &c« 
shall  have  the  same  number  of  days  for  that  purpose, 
after  the  24th  day  of  October^  as  if  the  declaration  or 
preceding  pleading  had  been  delivered  or  filed  on  the 
24th  day  of  October;  but  in  such  cases  it  shall  not  be 
necessary  to  have  a  second  rule  to  plead,  reply,  &c. 

It  is  further  ordered,  That  in  case  a  Judge  shall 
have  made  an  order  in  vacation  for  the  return  of  any 
writ  issued  by  authority  of  the  said  act,  or  any  writ  of 
capias  ad  satisfaciendum^  Jterifacias^  or  elegit  on  any  day 
in  vacation,  and  such  order  shall  have  been  duly  servedi 

bat 
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but  obedience  shall  not  have  been  paid  thereto,  and  the  1882. 
same  shall  have  been  made  a  rule  of  Court  in  the  term 
then  next  following,  it  shall  not  be  necessary  to  serve 
such  rule  of  Court  or  make  any  fresh  demand  of  per- 
formance thereon,  but  an  attachment  shall  issue  forthwith 
for  disobedience  of  such  order,  whether  the  thing  required 
by  such  order  shall  or  shall  not  have  been  done  in  the 
mean  time. 

It  is  further  ordered,  That  if  any  attorney  shall, 
as  required  by  the  said  act,  declare  that  any  writ  of 
summons  or  writ  of  capias  upon  which  his  name  is  in- 
dorsed was  not  issued  by  him  or  with  his  authority  or 
privity,  all  proceedings  upon  the  same  shall  be  stayed 
until  further  order. 

It  is  further  ordered.  That  every  declaration 
shall  in  future  be  entitled  in  the  proper  Court,  and  of 
the  day  of  the  month  and  year  on  which  it  is  filed  or 
delivered,  and  shall  commence  as  follows :  — 

Declaration  after  summons. 

Venue.  A.  J5,,  by  E.  F.  his  attorney,  [or  in  his  own 
proper  person,]  complains  pf  C.  D.  who  has 
been  summoned  to  answer  the  said  A.  J3.,  &c. 

Declaration  after  arrest,  where  the  party  is  not  in 

custody. 

Venue.  A,B.j  by  £.  jF.  his  attorney,  [or  in  his  own 
proper  person,]  complains  of  C  D.  who  has 
been  arrested  at  the  suit  of  the  said  A.  J3.,  &c. 

Declaration  where  the  party  is  in  custody. 

Venue.    A.  J5.,  by  E.  F.  his  attorney,  [or  in  his  own 

proper  person,]  complains  of  C  D.  being  de- 

Vol.  IX.  G  g  tained 
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1SS2'.  tained  at  the  suit  of  the  saj4  A.  B.  in  the  cus- 

tody of  the  sheriff  [or  of  the  Marshal  of;^e 
.  Marsha]  sea  of  the  Court  of  King's  Bench,  or 
of  the  Warden  of  the  Fleet] 

Declaration  after  the  arrest  of  one  or  more  Defendant 
or  Defendants,  and  where  one  or  more  other  De- 
fendant or  Defendants  shall  have  been  served  only 
and  not  arrested.  - -.y 

Venue.    A.B.^  by  E.F.  his  attorney,  [or  in  hkCown 
proper  person,]  complains  of  d  Z>*  'whA  has 
been  arrested  at  the  suit  of  the  said  A.  S.  [or 
being  detained  at  the  suit  of  the  said  i#.S.  as 
before]  and  of  G.  H.  who  has  been  served*with 
a  writ  of  capias  to  answer  the  said  A.  B^  &c. 
And  that  the  entry  of  pledges  to  prosecute  at-lhe^con- 
clusion  of  the  declaration  shall  in  future  be  discon- 
tinued. 

Tenteeden.     J,  Parke. 
N.  C.  Tin  DAL.    W.  Bolland. 

LyNDHURST,  J.  B.  BoSANgUET 

J.  Bayley.  W.  E.  Taukton. 

J.  A.  Park.  E.  H.  Alderson. 

J.  Littledale.  J.  Patteson. 

S.  Gaselee.  J.  Gurney* 
J.  Vaughan. 

It  is  ordered,  That  the  writ  of  capias  and  distringas 
which  shall  hereafter  be  issued  out  of  the  superior 
Courts  of  law  at  JVestminster  into  the  counties  palatine 
of  Lancaster  or  Durham^  shall  be  directed  to  the  Chan- 
cellor of  the  county  palatine  of  Lancaster,  or  his  deputy 
there,  or  to  the  Bishop  of  Durham,  or  his  Chancellor 
there,  and  shall  be  in  the  following  form :  — 


WRrr 
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WRIT  OF   DISTRINGAS.  1S32. 

William  the  Fourth,  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster^ 
or  his  deputy  there ;  or 

To  the  Reverend  Father  in  God  by 

Divine  Providence  Lord  Bishop  of  Durham^  or  to 
his  Chancellor  there,  greeting.  We  command  you 
that  by  our  writ  under  the  seal  of  our  said  county 
palatine  to  be  duly  made  and  directed  to  the  sheriff 
of  our  said  county  palatine,  you  command  the  said 
sheriff  [or,  if  in  Durham^  that  by  our  writ  under 
the  seal  of  your  Bishopric,  to  be  duly  made  and 
directed  to  the  sheriff  of  the  county  of  Durhmn^ 
you  cause  the  said  sheriff  to  be  commanded]  that 
he  omit  not  by  reason  of  any  liberty  in  his  bailiwick, 
but  that  he  enter  the  same  and  distrain  upon  the 
goods  and  chattels  of  C  D.  for  the  sum  of  forty 
shillings,  in  order  to  compel  his  appearance  in  our 
Court  of  to  answer  A.  B.  in  a  plea  of 

trespass  on  the  case,  [or  debt,  or  as  the  case  may 
be,]  and  liow  he  shall  execute  that  our  writ  that  he 
make  known  to  us  in  our  said  Court  on  the 
day  of  now  next  ensuing. 

Witness  at  Westminster^ 

the  day  of  in  the 

year  of  our  reign. 

Notice  to  be  subscribed  to  the  foregoing  writ. 

Id  the  Court  of 

{A.B.         -         -        -       Plaintiff, 
and 
CD.        -         -        -      Defendant. 
Mr.  C.  D. 

Take  Notice,  That  I  have  this  day  distrained  upon 
your  goods  and  chattels  in  the  sum  of  forty  shillings 

G  g  t2  in 
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1852.  in  consequence  of  your  not  having  appeared  in  the 

said  Court  to  answer  to  the  said  A,  'B.  nccoWKng  to 
the  exigency  of  a  writ  of  summons  bearing  teste  on 
the  dav  of  ,  and  that  in 

default  of  your  appearance  to  the  present  ^rit 
within  eight  days  inclusive  after  the  return  hereof, 
the  said  A.  B.  will  cause  an  appearance  to  be 
entered  for  you,  and  proceed  thereon  to  judgment 
and  execution,  or  [if  the  Defendant  be  subject 
to  outlawry]  will  cause  proceedings  to  be  taken  to 
outlaw  you. 

WRIT   OF    CAPIAS. 

William  the  Fourth,  &c. 

To  the  Chancellor  of  our  county  pdkitine  oi  Ltnh 

ca5/^r,  or  his  deputy  there:  or 

To  the  Reverend  Father  in  God  *  by 

Divine  Providence  Lord  Bishop  of  Durham^  or  to 
his  Chancellor  there,  greeting.  We  command  you, 
that  by  our  writ  under  the  seal  of  our  said  connty 
palatine  to  be  duly  made  and  directed  to  the  sheriff 
of  our  said  county  palatine*  you  command  the  said 
sheriff  [or,  if  in  Durham^  that  by  our  writ  under 
the  seal  of  your  Bishopric  to  be  duly  made  and 
directed  to  the  sheriff  of  the  county  of  Durhat^ 
you  cause  the  said  sheriff  to  be  commanded  j  that 
he  omit  not  by  reason  of  any  liberty  in  his  baili- 
wick, but  that  he  enter  the  same,  and  take  C.  /). 
of  if  he  shall  be  found  in  his  bailiwick, 

and  him  safely  keep  until  he  shall  have  given  him 
bail  or  make  deposit  with  him  according  to  taw  tn 
an  action  on  promises  [or  of  debt,  &c.]  at  the  suit 
of  A.  J?.,  or  until  tlie  said  C.  D.  shall  bjr  other 
lawful  means  be  discharged  from  his  custody,  and 

that 


% 


IN  THE  Third  Year  op  WILLIAM  IV. 

that  he  further  command  him,  that  on  execution 
thereof  he  do  deliver  a  copy  thereof  to  the  said 
C  Z).,  and  that  the  said  writ  do  require  the  said 
C»  D.  to  take  notice,  that  within  eight  days  after 
execution  thereof  on  him,  inclusive  of  the  day  of 
such  execution,  he  should  cause  special  bail  to  be 
put  in  for  him  in  our  Court  of  to 

tlie  said  action ;  and  that  in  default  of  his  so  doing, 
such  procedings  may  be  had  and  taken  as  are  men- 
tioned in  the  warning  thereunder  written  or  indorsed 
thereon.  And.  that  he  further  command  the  said 
sheriff,  that  immediately  after  the  execution  thereof, 
he  do  return  that  writ  to  our  said  Court,  together 
with  the  manner  in  which  he  shall  have  executed 
the  same,  and  the  day  of  the  execution  thereof;  or 
that  if  the  same  shall  remain  unexecuted,  then  that 
he  do  so  return  the  same  at  the  expiration  of  four 
calendar  months,  from  the  date  thereof,  or  sooner 
if  he  shall  be  thereto  required,  by  order  of  the  said 
Court  or  by  any  Judge  thereof. 

Witness  at  Westminster  the 

day  of 

Memorandum  to  be  subscribed  to  the  writ. 

N*  B.  This  writ  is  to  be  executed  within  four  calendar 
months  from  the  date  thereoi^  including  the  day  of 
such  date,  and  not  afterwards. 

A  WARNING  TO  THE  DEFENDANT. 

1.  If  a  Defendant  being  in  custody  shall  be  detained  on 
this  writ,  or  if  a  Defendant  being  arrested  thereon 
shall  go  to  prison  for  want  of  bail,  the  Plaintiff  may 
declare  against  such  Defendant  before  the  end  of 

Gg  3  the 
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the  term  next  after  such  detainer  or  arrestf  and 
proceed  thereon  to  judgment  and  execation. 

2.  If  a  Defendant  being  arrested  on  this  writ  shall  have 
made  a  deposit  of  money,  according  to  the  statute 
7  &  8  G.  4>.  c.71.9  and  shall  omit  to  enter  a  common 
appearance  to  the  action,  the  Plaintiff  will  be  at 
liberty  to  enter  a  common  appearance  for  the  De* 
fendant  and  proceed  thereon  to  judgment  and 
execution. 

d.  If  a  Defendant  having  given  bail  on  the  arrest,  shall 
omit  to  put  in  special  bail  as  required,  the  Plaidtiff 
may  proceed  against  the  sheriff  or  on  the  bail  bond. 

4.  If  a  Defendant  having  been  served  only  with  this  writ 
and  not  arrested  thereon,  shall  not  enter  a  common 
appearance  within  eight  days  after  such  service,  the 
Plaintiff  may  enter  a  common  appearance  for  such 
Defendant,  and  proceed  thereon  to  judgment  and 
execution. 

Indorsements  to  be  made  on  the  writ  of  Capias. 

Bail  for  ^  •  by  affidavit, 

or 
Bail  for  £  by  order  of  [naming  the 

Judge  making  the  order],  dated  the  day 

of 

This  writ  was  issued  by  E.  F.  of  , 

attorney  for  the  Plaintiff  [or  Plaintiffs]  within  named, 

or 
This  writ  was  issued  in  person  by  the  Plaintiff  within 
named,  Qnention  the  city,  town,  or  parish,  and  also 

the 
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the  name  of  tiie  hamlet,  street,  and  number  of  the        18S2. 

house  of  the  PlaintifTs  residence,  if  any  such  there 

be.] 

N.  C.  TiNDAL.  J.  Parke. 

Lyndhurst.  W.  Bolland. 

J.  Bayley.  J.  B.  Bosanquet. 

J.  A.  Park.  W.  E.  Taunton. 

J.  Littledale.  £.  H.  Alderson. 

S.  Gaselee.  J.  Patteson. 

J.  VaUGHAN.  J.  GURNEY. 


MEMORANDA. 

*  The  Right  Honourable  Charhsj  Lord  Tenterden^ 
Lord  Chief  Justice  of  the  Court  of  King's  Bench,  died 
the  early  part  of  this  term ;  and  was  succeeded  by  Sir 
Thomas  Denman,  Knight,  His  Majesty's  Attorney- 
General,  who  was  called  to  the  degree  of  the  coif,  and 
gave  rings  with  the  motto,  ^^  Lex  omnibus  tma."  On 
the  8th  of  November  Sir  Thomas  was  sworn  into  oflBce, 
and  took  his  seat  on  the  Bencli  on  the  following  day. 

Sir  William  Home^  Solicitor-General  to  His  Majesty, 
succeeded  to  the  office  of  Attorney-General ;  and  John 
Campbell^  of  Lincoln's  Inn^  Esquire,  one  of  His  Majesty's 
Counsel,  was  appointed  Solicitor-General  to  His  Ma- 
jesty^ and  afterwards  received  the  honour  of  knight- 
hood. 

,  On  the  first  day  of  this  term,  John  Beames,  Robert 
Mounsey  Bolfe^  and  Clement  Tudway  Swanston^  of  Lin^ 
iQoln's  Inn,  Esquires,  and  Henry  Hall  Joy^  of  the  Inner 

G  g  4  Temple^ 
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ISSi.  Temple^  Esquire,  having  been,  during  the  preceding 
vacation,  appointed  His  Majesty's  Counsel,  were  called 
within  the  bar,  and  took  their  seats  accordingly :  and 

Mr.  Serjt.  Spankie  was  appointed  one  of  His  Ma- 
jesty's Serjeants,  and  took  his  seat  within  the  bar  ac- 
cordingly. 


END   OP  MICHAELMAS  TERM. 
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Court  of  COMMON  PLEAS, 


AND 


OTHER    COURTS, 


IN 


Hilary  Term^ 


In  the  Third  Year  of  the  Reign  of  William  IV. 


Ex  parte  Yates.  Jan.  xx. 

TN  the  year  1823    Yates  was  struck  off  the  roll  of  At  an  attorney 

attomies   of   the   Court   of   King's   Bench,    upon  m*y  be  struck 

r  .    ■  off  the  roll  of 

affidavits  disclosing  his  conviction  for  a  misdemeanor;  this  Court 

and  shortly  afterwards  he  was  struck  off  the  roll  in  this  upon  readbg 

Court  upon  reading  the  rule  for  striking  him  off  the  ^^^^^  i^ 

roll  of  the  Court  of  King's  Bench.  off  the  roll  of 

In  the  course  of  the  last  term  he  was  re-admitted  an  '^  B**  «>  *» 

may  be  re* 
attorney  of  the  Court  of  King's  Bench,  his  innocence  admitted  hei« 

of  the  misdemeanor  having  been  established  to  the  satis-  ''P^'*  reading 
faction  of  the  Judges ;  and  now  for  hii  re- 

admitsion  in 
LudU/a)  Serjt.  moved  that  upon  reading  the  rule  for  *^'  Court. 
his  re-admission   in   the  Court  of  King's  Bench,   he 

should 


Ex  parte 
Yates. 
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sboald  be  re-admitted  in  this  Court  without  payment  of 
arrears  of  duty  or  fine. 

Park  J.  (a)  Inasmuch  as  he  was  struck  off  the  roll 
of  this  Court  upon  reading  the  former  rule  of  the  Court 
of  King's  Bench,  I  think  we  should  now  act  on  the 
present  rule  for  his  re*admission. 

Rule  absolute. 

(a)  TindalC.J,  was  absent  temiy  on  account  of  the  decease 
during  the  first  four  days  of  this      of  a  near  relation. 


Jan»  1%. 

The  Court 
declined  to 
hear  a  rule  for 
setting  aside 
an  annuity, 
upon  Its  ap- 
pearing that 
the  rule  had 
not  been 
obtained  on 
bdialfofihe 
grantor,  but 
on  behalf  of  a 
party  who 
hadpurcfaaaed 
the  annuity 
from  an  as- 
signee, and 
who  raised 
objections  to 
aroid  com- 
pleting.his 
purchase. 


FaIRCLOTH  V.  GURNEY,  CliBrk. 

STEPHEN  Serjt.  had  obtained   a   rule  wot  to  set 
aside,  upon  a  great  variety  of  objections,  an  annuity 
granted  by  the  Defendant 

Wilde  Serjt.,  who  now  opposed  the  rule,  said  it  ap- 
peared from  the  affidavits  filed  in  support  of  the  rule^ 
that  the  annuity  was  secured  on  ecclesiastical  property 
and  certain  policies  of  insurance  in  which  the  grantor 
had  a  reversionary  interest;  that  the  grantor  having 
become  insolvent,  his  assFgnee  had  made  an  arrai^e- 
ment  with  the  grantee  of  the  annuity  to  sell  the  annuity 
and  the  reversionary  interest  in  the  policies;  that  the 
whole  had  been  sold  by  auction,  after  the  annuity  had 
been  paid  for  several  years  without  objection ;  and  that  tb6 
purchaser,  becoming  unwilling  to  complete  his  purcb^ 
had  resorted  to  a  conveyancer  to  start  objections,  '^tht 
conveyancer  suggested  no  less  than  six,  upon  which  he 
said  the  opinion  of  the  Court  must  be  obtained  bdbre 
the  purchaser  could  safely  proceed ;  whereupon  this  ap- 
plication 


/ 
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.plicatioQ  was  made)  Guniey  contributing  an  affidavit 
that  though  he  had  not  before  been  aware  that  there 
were  legal  objections  on  which  he  could  set  aside  his 
.granti  he  had  always  esteemed  himself  grievously  used 
;by  the  grantee. 


4^57 


18SS. 


FAiaCLOTU 
GURNEY. 


Wilde  contended,  therefore,  that  the  application  was 
a  mere  experiment  to  obtain  the  opinion  of  the  Court 
upon  a  matter  not  in  litigation,  and  that  the  Court 
would  not  entertain  the  motion  unless  it  were  made 
honajide  on  the  part  of  the  grantor.  That  could  not  be 
the  case  here,  for  though  he  had  contributed  an  affidavit 
of  facts  connected  with  the  grant,  he  did  not  state  that 
the  application  was  made  on  his  behalf.  [^Alderson  J. 
It  can  scarcely  be  so,  for  it  is  his  interest  to  uphold,  not 
to  defeat  the  sale  of  the  annuity.] 

The  Court  here  called  on  Stephen  to  shew  that  the 
application  was  made  bon&Jide  on  behalf  of  Gumej/y  and 
upon  his  failing  to  do  so,  declined  to  hear  him  further. 


Sharp  v.  Grey^ 


Jan.  Urn 


ytSSUMPSIT  against  a  coach  proprietor  and  common  A  coach  pro- 
carrier,  for  failing  in  his  undertaking  to  convey  P"*^^ " 
the  Plaintiff  safely  from  Chertsey  to  London*  yey  his  pav 

Tbe  axletree  of  the  Defendant's  coach  broke  on  the  wngere  in 
journey,  whereby  the  Plaintiff  was  thrown  ofl^  his  limbs  J^Jles  and  if 
fractured,  and  considerable  loss  and  expence  incurred  an  accident 

in  his  cure.  happen  from. 

^  defect  m  con- 

It  appeared  that  the  axletree  was  an  iron  bar,  which,  structlon,  the 

excepting  the  arms  projecting  into  the  wheels,  was  en-  proprietor  is 

'^      ^  *     .»  o  liable,althoogh 

the  defiect  be  out  of  tight  and  not  diieoverabl«  upon  ord&iary  examination* 

closed 
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1 8SS.       closed  in  a  frame  of  wood  consisting  of  four  pieces  bound 
*^  "^       together  by  clamps  of  iron.     The  clamps  were  fastened 
tf.  with  screws. 

Obkx.  Before  the  journey  the  Defendant's  servants  bad  ex- 

amined this  part  of  the  vehicle  in  the  usual  way,  when 
no  defect  was  obvious  to  the  sight ;  but  upon  investi- 
gation after  the  accident,  a  defect  was  discovered  in  that 
portion  of  the  iron  bar  which,  being  embedded  in  the 
wood  work,  could  only  be  examined  by  unscrewing  the 
iron  clamps,  and  taking  off  the  wooden  frame* 

A  mail  contractor  proved  that  it  is  not  usual,  pre- 
vious to  joumies,  to  examine  the  iron  of  the  axietree 
by  opening  its  wooden  frame,  and  that  such  a  pneictice 
would  be  productive  rather  of  insecurity  than  of  safety: 
the  maker  of  the  Defendant's  coach  swore  that  the 
whole  vehicle  had  been  made  of  the  best  materials ;  that 
the  coach  was  not  new ;  but  that  the  iron  of  axletrees 
was  rendered  more  tough  by  use,  and  was  less  liable  to 
accident  after  wear  than  at  first  starting. 

Whereupon  it  was  contended  that  there  had  been  no 
want  of  due  care  on  the  Defendant's  part,  and  that  the 
Plaintiff's  calamity  was  the  result  of  inevitable  accident, 
for  which  the  Defendant  was  not  responsible. 

Tifidal  C.  J.  directed  the  jury  to  consider  whether 
there  had  been,  on  the  part  of  the  Defendant,  that  de- 
gree of  vigilance  which  was  required  by  his  engagement 
to  carry  the  Plaintiff  safely. 

The  jury  having  found  for  the  Piaintifi^  with  50QL 
damages, 

Andrews  Seijt.  moved  to  set  aside  the  verdict  on  the 
ground  that  the  Defendant  had  conducted  his  business 
with  all  the  caution  that  could  be  reasonably  required; 
that  the  jury  had  been  misdirected;  and  that  the  verdict 
was  against  evidence.  A  carrier  of  goods  undertakes  to 
deliver  at  all  hazards,  but  a  carrier  of  passengers  is  not 

responsible 
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responsible  for  accidents  which  happen  in  spite  of  every        WSS. 
precaution.     In  Christie  v.  Grigg  (a),  it  was  held  that 
the  proprietor  of  a  stage-coach  was  not  answerable  for 
fttiy  damage  that  might  happen  to  a  passenger  from  the 
coach  being  oTertnrned  by  a  mere  accident. 

Park  J.  I  am  of  opinion  that  no  rule  ought  to  be 
granted.  Tliis  was  entirely  a  question  of  fact,  and  the 
damages  are  not  excessive.  It  is  clear  that  there  wis 
a  defect  in  the  axletree ;  and  it  was  for  the  jury  to  say 
whether  the  accident  was  occasioned  by  what,  in  law, 
is  called  negligence  in  the  Defendant,  or  not.  The 
ChteT  Justice  expresses  no  dissatisfaction  at  the  verdict, 
liiid  it  ought  not  to  be  disturbed. 

■  I  • 

'  Gaselee  J.  I  am  of  the  same  opinion.  The  burthen 
lay  on  the  Defendant  to  shew  there  had  been  no  defect 
in  the  construction  of  the  coach.  Whether  there  had 
been  or  not,  was  a  question  of  fact  on  which  the  jury 
liuve  determined.  In  Christie  v.  Grigg  the  accident  was 
Mcasioned  by  a  kennel  which  crossed  the  road,  and  not 
by  any  defect  in  the  vehicle. 

BoSANQUET  J.  I  am  of  opinion  that  no  rule  should 
be  granted  to  disturb  this  verdict.  The  Chief  Justice 
held  that  the  Defendant  was  bound  to  provide  a  safe 
vehicle,  and  the  accident  happened  from  a  defect  in  the 
ax1eti*ee.  If  so,  when  the  coach  started  it  was  not  road- 
worthy,  and  the  Defendant  is  liable  for  the  consequence 
upon  the  same  principle  as  a  ship-owner  who  furnishes 
jfl^  Vessel  which  is  not  sea-worthy. 

*  Alderson  J.  I  am  of  the  same  opinion :  a  coach 
|Hfoprietor  is  liable  for  all  defects  in  his  vehicle  which 
caa  be  seen  at  the  time  of  construction,  as  well  as  for 

(a)   %  Campb,  79. 

such 
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such  as  may  exist  afterwards  and  be  discorered  on  iotesf- 
tigation. 

The  injury  in  the  present  case,  appears  to  have  been 
occasioned  by  an  original  defect  of  construction;  and  if 
the  Defendant  were  not  responsible,  a  coach  proprietor 
might  buy  ill-constructed  or  unsafe  vehicles,  and  his  pas- 
sengers be  witliout  remedy. 

Rule  refused* 


Jan- 14. 

Insurance 
Jan.  18th  on 
a  yacht  afloat, 
at  and  from 
Bristol  to 
London*    The 
vessel  was  not 
fitted  out  for 
sailing  till  the 
May  follow- 
ingy  and  did 
not  sail  till  the 
xyth  of  that 
month : 

Held,  that 
the  circum- 
stance of  her 
being  a  yacht 
was  no  jus- 
tification of 
such  delay, 
and  that  the 
underwriters 
were  dis- 
charged. 


Palmer  v.  Penning. 

pOLICY  of  insurance,  effected  January  the  28th,  1881, 
on  the  Buby  yacht  of  thirty-seven  tons,  at  and  from 
Bristol  to  London.  The  yacht,  which  was  lying  in  ibe 
float  at  Bristol  at  the  date  of  the  policy,  did  not  sad  till 
the  17th  of  Mat/^  and  went  down  in  the  Channel  three 
or  four  days  after. 

The  Court  having,  after  a  nonsuit,  refused  a  new 
trial  in  a  former  action  on  the  same  policy  (See  antif 
vol.  viii.  p.  817.)  the  Plaintifi*  commenced  the  present 
action  against  another  of  the  underwriters. 

At  ihe  trial  before  Taunton  J.,  last  Dorchester  assizes, 
it  appeared,  in  addition  to  the  facts  above  stated,  that  at 
the  date  of  the  policy,  and,  subsequently,  the  yacht  was 
put  up  for  sale  at  Bristol,  and  that  the  master  proceeded 
from  London  to  Bristol,  and  fitted  out  the  vessel  for  the 
voyage,  only  a  few  days  before  the  17th  of  May. 

Taunton  J.  reported  that  he  left  it  to  the  jury  to  say 
whether  the  delay  was,  or  was  not,  unreasonable ;  but 
did  not,  in  terms,  explain  to  them  that  a  delay  in  sailing 
ought,  in  order  to  be  justifiable,  to  be  a  delay  for  the 
purpose  of  the  voyage,  (no  purposes  of  the  voyage  ap- 
pearing,) except  that  the  vessel,  which  was  a  pleasure 
yacht,  should  arrive  safely  at  its  place  of  destination. 

The 
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Xh^  jury  found  for  the  Plaintiff;  *'  considering  that 
the  vessel  was  a  yacht  which  does  not  usually  sail  in  the 

wioter:"  whereupon 

< 

IVilde  Seijt  obtained  a  rule  nisi  for  a  new  trial  on 
thft  ground  of  misdirection,  this  Court  having  expressly 
decided,  in  Palmer  v.  Marshall  {a\  that  no  delay  in  sail- 
ing i^  justifiable  except  a  delay  for  the  purpose  of  the 
voyage;  and  that  a  yacht's  waiting  for  the  summer  season 
is  not  a  delay  for  the  purpose  of  xhe  voyage. 

Bampas  Serjt  who  shewed  cause,  contended,  as  in 
Palmer  v.  Marshall,  that  the  underwriters  must  be  taken 
to  know  the  usage  with  reference  to  the  vessel  insured, 
and  that  in  the  case  of  a  yacht,  waiting  for  the  summer 
season,  was,  like  waiting  to  avoid  the  hurricane  months, 
in  the  West  Indies,  a  delay  for  the  purpose  of  the  voyage. 
The  whole  was  a  question  for  the  jury* 

Wilde.  Whether  that  would  be  reasonable  delay  for 
a  jracht  which  would  be  unreasonable  for  any  other 
vessel,  is  a  question  of  law.  But  the  &ct  that  the  yacht 
remained  exposed  for  sale  after  the  date  of  the  policy, 
and  diat  the  master  never  quitted  London  for  the  pur- 
pose of  fitting  out  till  a  few  days  before  the  17th  of 
Mcn^  is  conclusive  to  shew  that  the  delay  here  was  not 
a  delay  for  the  purpose  of  the  voyage. 

Park  J.  As  I  presided  at  the  trial  of  Palmer  v. 
MarshaUy  and  directed  the  nonsuit  in  that  cause,  I  am 
not  disposed  to  say  much  on  the  present  occasion. 

Fart  of  the  proposition  under  discussion  is,  no  doubt, 
matter  of  law ;  that  is,  whether  the  word  yacht,  in  a 
policy,  creates  any  exception  fi^om  the  rule  which  re- 
quires that  a  vessel  shall  sail  within  a  reasonable  time 

(tf)  ZBingh,  517. 

after 
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after  the  policy  is  effected.  In  my  opinion,  and  that  of 
the  Court,  it  does  not.  I  adopt  what  was  said  in  Palmer 
y.  Marshall  by  my  Lord  Chief  Justice  and  nfiy  brotber 
Alderson.  The  Chief  Justice  said,  '^  What  I  have  to 
consider,  therefore,  is,  whether  any  facts  have  been 
stated  by  the  plaintiff  to  account  for  this  delay.  I  find 
none  suggested,  beyond  the  circumstance  that  this  vessd 
was  described  as  a  yacht  upon  the  policy,  and  that 
yachts  are  usually  laid  up  in  the  winter.  But  if  the 
plaintiff  meant  to  rely  on  that,  he  should  have  taken  a 
policy  adapted  to  his  purpose.  He  might  have  insured 
his  vessel  in  port  for  a  definite  time,  and  on  the  voyage 
to  be  commenced  afterwards ;  instead  of  that  he  adopts 
a  form  of  policy  from  which  the  underwriter  must  have 
understood  that  the  vessel  would  sail  within  a  reasoo- 
able  time."  That  seems  the  right  principle.  My 
brother  Alderson,  after  stating  circumstances  wbidi 
might  be  deemed  a  reasonable  ground  of  delay,  pots 
it  correctly  that  the  delay  must  be  for  the  purpose  of 
the  voyage.  The  cause  has  now  been  tried  again  bj 
my  brother  Taunton,  and  all  the  arguments  for  the 
Plaintiff  are  answered  by  two  facts  which  appear  on 
that  learned  Judge's  report  of  the  trial;  namely,  that 
there  having  been  an  intention  to  sell  the  vessel,  the 
captain  was  not  sent  down  to  Bristoly  and  no  prepare 
ations  were  made  for  sailing  till  the  month  of  May* 
Now  it  is  clear  insurance  law,  that  on  a  policy  at  and 
from  a  port,  the  vessel  ought  to  be  ready  to  sail  as  soon 
as  she  reasonably  can,  and  is  not  to  lie  in  the  port  for 
months  before  she  takes  her  departure.  We  have  some 
difficulty  in  ascertaining  what  was  the  precise  directioa 
to  the  jury  in  this  cause,  but  the  learned  Judge  reportSi 
himself,  that  he  did  not  say  that  the  delay,  to  be  justifi- 
able, must  be  a  delay  for  the  purpose  of  the  voyage^  ex- 
cept that  the  vessel,  which  was  a  yacht,  should  arrite 
safely  lat  its  place  of  destination.  That  certainly  pro- 
duced 
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duced  an  impression  on  the  jury,  because  they  found  fou 
the  Plaintifi^  "  considering  that  the  vessel  was  a  yachu" 
It  is  impossible  to  sustain  that  verdict,  for  the  jury  should 
have  been  told  that  if  that  was  the  ground  on  which 
they  determined,  the  verdict  ought  to  have  been  for  the 
Defendant.  We  think,  therefore,  that  there  should  be 
a  new  trial ;  the  costs  to  abide  the  event. 


18SS. 


Gabklmb  J.  concurred. 


BosANQUET  J.  I  am  of  opinion  there  has  been  a 
miscarriage  in  this  cause,  and  that  the  verdict  is  incon- 
aittent  with  the  law  laid  down  in  Palmer  v.  Marshall. 
The  only  question  is,  whether  this  miscarriage  is  to  be 
ascribed  to  an  omission  in  the  direction  given  to  the 
jury  by  the  learned  Judge  who  presided  at  the  trial.  He 
rqports  that  he  did  not  expressly  say  the  delay  ought  to 
have  been  a  delay  for  the  purposes  of  the  voyage,  (no 
purposes  of  the  voyage  appearing,)  except  that  the  vessel, 
which  was  a  pleasure  yacht,  should  arrive  safe  at  its  place 
of  destination.  But  this  Court  has  decided,  that  the 
circumstance  of  the  vessel  being  a  pleasure  yacht  is  not 
a  sufficient  reason  for  the  delay ;  and  the  mention  of  the 
term  pleasure  yacht  seems  to  have  misled  the  jury,  for 
they  found  their  verdict  ^^  considering  that  the  vessel 
was  a  yacht."  I  think,  therefore,  there  should  be  a  new 
trial,  but  that,  under  the  doubt  as  to  the  precise  effect  of 
the  direction  to  the  jury,  the  costs  should  abide  the 
event 

Alderson  J.  I  am  of  the  same  opinion  as  before, 
that  this  delay,  to  be  justifiable,  should  have  been  a  delay 
for  the  purpose  of  the  voyage,  as  waiting  for  a  wind, 
provisions,  or  the  like.  But,  as  the  delay  was  nol  for 
the  purpose  of  the  voyage,  I  think  the  rule  for  a  new 
trial  should  be  made 

Absolute. 

Vol.  IX.  H  h 
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Fraser  V.  Case. 


K  distringas 

under  a  fT.  4* 
€•  39.  must  be 
issued  ex- 
pressly'for 
one  of  two 
purposes) 
either  to 
compel  ap- 
pearance or 
with  a  riew  to 
oii«Awry ;  not 
inthetl- 
terHative. 


nPHE  Defendant  being  applied  to  in  July  last  for  pay- 
ment of  a  debt  due  to  the  Plainti£^  promised  to 
settle  it  on  the  following  Saturday, 

The  Plaintiff's  clerk  called  on  that  day  at  the  De- 
fendant's house,  when  he  was  informed  by  the  Defend- 
ant's wife  that  the  Defendant  was  gone  to  Africa  ;  and 
upon  calling  again  on  the  14th  of  November  to  serve 
him  with  a  writ  of  summons,  was  informed  be  was  still 
abroad. 

Wilde  Seijt.  moved  for  a  writ  of  distrifigas  under 
2  W.  4.  c.  89.  5. 3.  in  furtherance  of  the  PlaintiiTs  pro- 
ceedings. 


Per  Curiam.  Under  that  statute  a  distringas  may  be 
obtained,  either  to  compel  an  appearance,  or  with  a  view 
to  outlawry.  If  the  party  is  not  abroad,  the  Court  will 
not  issue  a  distringas  with  a  view  to  outlawry.  If  there 
is  reason  for  thinking  he  is  abroad,  they  will  not  issue 
ono  to  compel  an  appearance.  You  must  make  out  one 
case  or  the  other;  or  at  least,  under  the  present  cir- 
cumstances, elect  for  which  purpose  the  distringas  shall 
issue. 

fVilde  elected  a  distringas  to  compel  appearance* 
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LaNCUM  v.  LoVELL.  Jan.2t. 

J SSUMPSIT  tor  toll  traverse.     Plea,  general  issue.      In  an  action 
At  the  trial  the  Defendant  called  several  witnesses  ^"J^Jj^^^  ^^  ^ 
to  prove  that  they  had  used  the  way  in  question,  a  public  public  road* 
road  passing  the  borough  of  Northamptony  without  pay-  J*"*^^"^ 
ment  of  any  toll ;  in  some  cases  when  no  demand  had  ^  _„  ^i^  |^ 
been  made,  in  other  cases  where  toll  had  been  demanded  are*  from 
and  refused.    It  was  objected,  by  the  Plaintiff,  that  these  ^^^^  ^ 
witnesses  were  incompetent,  inasmuch  as  the  verdict  in  give  evidence^ 
the  present  case   might  be  given  in  evidence  against  notwithftand- 
them,  if  an  action  should  be  brought  against  them  for  xxtHt  in  the 
the  toll ;  and  the  case  of  Lord  Falmouth  v.  George  {a)  retult  of  the 
was  relied  upon  in  support  of  that  objection.     On  the  **"*** 
authority  of  that  case   Tindal  C.  J.,  before  whom  the 
cause  was  tried,  allowed  the  objection,  but  gave  the  De- 
fendant leave  to  move. 

A  verdict  having  been  found  for  the  Plaintifi^  a  rule 
nisi  was  obtained  for  a  new  trial  on  several  grounds,  and 
among  them,  on  the  ground  that  these  witnesses  ought 
not  to  have  been  excluded. 

After  hearing  Wilde  Seijt.  against  the  rule,  and  Jones 
Serjt.  in  sbpport  of  it,  the  Court  requested  that  the 
question  of  evidence  might  be  argued  before  all  the 
Judges;  accordingly,  the  day  before  this  term  com- 
menced, fourteen  of  the  Judges  being  assembled  in  the 
Exchequer  Chamber, 

Chilton^  on  this  point  only,  again  shewed  cause  against 
the  rule  for  a  new  trial. 

The  witnesses  in  question  were  properly  excluded, 

(a)  5  Bingb,  a86. 

H  h  2  because 
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because  the  verdict  in  this  cause  would  have  been  e?i- 
dence  against  them,  so  that  they  had  an  immediate 
interest  in  the  result  of  the  cause.  That  has  always 
been  deemed  an  insuperable  ground  of  exclusion.  Gilb, 
Bold.  107.,  BuU.  N.P.  284.,  Walion  v.  Shellei^  (fl),  Sex 
V.  Brcn^  (6),  Duke  of  Somerset  v.  France  (c),  Hockly  ▼. 
Lamb  (d)y  Harvey  v.  CoUison  {e\  Anscomb  v.  Shore  (g), 
Eoii  of  Clanricard  v.  Denton  (A),  Bent  v.  Baker  (i), 
Smith  V.  Prager{k\  Rhodes  v.  Ainsworih  {l)y  Wyndham 
V.  Chetwynd.  {m)  To  say  nothing  of  Lord  Falmouth  v. 
George^  which  may  be  considered  as  under  reconsider* 
ation  on  this  occasion,  the  present  case  cannot  be  dis- 
tinguished from  The  Company  of  Carpenters^  S^  in 
Shrewsbury  v.  Hayward  (n),  where  it  was  held  that  a 
person  who  had  acted  in  breach  of  an  alleged  custom 
was  not  a  competent  witness  to  disprove  the  existence  of 
the  custom. 

It  may  be  urged  on  the  other  side  that  such  evideoce 
ought  not  to  be  excluded  in  the  case  of  public  rights, 
which  affect  all  the  king's  subjects ;  but  that  argument 
is  met  by  the  case  just  cited,  in  which  the  custom  set 
up  by  the  Plaintiffs  affected  all  the  king's  subjects. 
The  only  exception  to  the  rule  of  exclusion  in  cases 
of  interest,  is  that  pointed  out  by  BuUer  J.  (o),  namely, 
that  a  party  who  has  an  interest  will  be  admitted  where 
no  other  evidence  can  reasonably  be  expected:  GUb* 
Evid.  114.,  Evans  v.  Williams  {p)^  Lock  v.  Hayton{q)j 
Goodtitle  V.  JVelford.  (r)  Here  other  evidence  might 
have  been  adduced.     The  servants  of  those  whose  car- 


{a)   I  T.R.  296. 

(b)  Cos,  Temp,  Hard,  360. 

(c)  iSfr.  661. 

d)  1  Ld,  Raymd,  731. 

e)  I  Selw,  N,  P.  439. 
(g)   I  Taunt,  261. 

(h)  I  Cwill.  360. 
(1)  3T.IC  27. 


i 


(k)  7  r.  R.  62. 

(/}   iB.^Ald.Zj. 
{m)  I  Burr,  414, 
(«)  i>o«g/.  373. 
(0)  Bull.  N,  P,  289. 
\p)   7  T,  R,  481  n. 
(q)  Fortes c,  246, 
(r)  DougL  X40« 
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riages  passed  the  gate  might  have  been  called,  or  the 
witnesses  might  have  paid  under  protest :  Rex  v.  Car" 
penier  (a),  City  of  London  v.  Water  Bailiff.  (6) 

Sir  James  Scarlett  in  support  of  the  rule*  Witnesses 
are  not  excluded  because  the  verdict  in  the  cause  may 
be  evidence  for  or  against  them,  but  because  they  have 
an  interest  in  the  result  of  the  cause :  the  admissibility 
of  the  verdict  for  or  against  the  witness  is  often  a  test  of 
the  existence  of  the  interest;  but  it  is  the  interest  which 
disqualifies  him,  and  not  the  circumstance  that  the 
verdict  may  be  given  in  evidence  for  or  against  him. 
Now,  to  the  rule  of  incompetency  from  interest,  and  to 
the  admissibility  of  a  verdict  in  evidence.  Read  v.  Jack- 
son  (c),  there  are  several  admitted  exceptions.  One  of 
them  is  the  case  of  a  claim  which  affects  all  the 
king's  subjects;  as  a  claim  to  toll  on  a  public  road* 
The  interested  witness,  there,  is  a  witness  of  neces- 
sity, because  none  can  be  found  who  are  at  once 
not  interested,  and  have  any  correct  knowledge  about 
the  matter  in  dispute.  In  the  present  case  the  serv- 
ants of  those  whose  carriages  passed  without  impe- 
diment might  not  know  that  their  employers  paid  a 
composition  for  passing:  the  employers  alone  could 
state  the  fact  correctly.  Claims  against  the  public  may 
be  divided  into  two  classes;  1.  those  which  afifect  a 
portion  of  the  public,  as  the  inhabitants  of  a  manor, 
parish,  or  township,  or  persons  of  a  particular  vocation ; 
9.  those  which  affect  all  the  king^s  subjects.  In  the 
first  class  the  testimony  of  interested  witnesses  is  ex- 
cluded by  common  law,  because  it  is  possible  to  procure 
other,  and  less  exceptionable  testimony;  but  in  claims 
which  fall  under  the  second  class,  witnesses  are  admitted 
notwithstanding  their  interest,  from  the  impossibility  of 


(a)  a  Sifow.  471 


(^)  I  Fentr,  351, 

Hh  3 


(c)  jEajt,ss5' 

procuring 
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procuriog  other  testimony.     This  distinction  leoonciiei 

all  the  cases ;  for  The  Company  of  Carpeniers  in  Skremh 

bwy  V.  Hat/Wardf  and  Lord  Falmouth  y.  George  vmy  be 

ranged  within  the  first  ckss.     To  receive  the  evidence 

of  those  only  who  paid  the  toll  would  be  to  recrive 

evidence  only  on  one  side« 

Cur,  adv.  wdt* 


The  judgment  of  the  Court  was  now  delivered  jo 
C.  B.  by 

Park  J.  This  was  an  action  of  assumpsit  for  toll  for 
passing  through  the  borough  of  Northampton^  tried 
before  the  Lord  Chief  Justice  of  this  Court^  when  a 
verdict  was  found  for  the  Plaintiff.  A  motion  was 
made  by  leave  reserved  at  the  trial,  to  set  aside  this 
verdict  upon  several  grounds,  upon  which  it  is  not  now 
necessary  to  give  an  opinion.  But  there  is  one,  upoo 
which  I  am  now  to  proceed  to  deliver  the  unanimous 
judgment  of  this  Court :  it  is  also  an  opinion  in  which 
all  the  Judges  of  England  concur.  At  the  trial  of  this, 
cause  several  witnesses  were  proposed  to  be  called  on  tbci 
part  of  the  Defendant,  to  prove  that  they  had  used  the 
way  in  question  without  payment  of  any  toll,  in  som^ 
cases  where  no  demand  had  been  made,  and  in  other 
cases  where  the  toll  had  been  demanded,  and  refused  to 
be  paid.  This  evidence  was  objected  to  as  incompeteo^ 
by  the  counsel  for  the  Plaintiff,  inasmuch  as  the  present 
verdict,  it  was  contended,  might  be  given  in  evidence 
against  them,  if  an  action  should  be  brought  agains^ 
them  for  the  toll.  In  support  of  this  objection,  the  case 
of  Lord  Falmouth  v.  George  {a)  was  relied  upon,  aiu) 
much  pressed  upon  the  Chief  Justice :  and  I  believe  J. 
may  say  in  his  presence,  that  although  his  leaning  was 
against  the  objection  made  to  the  incompetency  of  the 

{a)  5  BingJb.  tZ6. 

witness, 
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witness,  yety  upon  the  authority  of  that  case,  his  Lord* 
ship  allowed  it,  giving  the  Defendant  leave  to  move  the 
Gbart  The  question  then  is,  are  these  witnesses  ad« 
missible  or  not  ? 

This  case,  and  the  question  arising  upon  this  point, 
are  of  great  importance,  and  of  frequent  occurrence, 
and  therefore  the  Court  were  desirous  of  having  the 
point  set  at  rest  upon  the  highest  judicial  authority. 
Accordingly,  we  requested  the  Judges  of  the  other  courts 
of  Westminster  Hall  to  permit  this  single  point  to  be 
heard  before  them ;  and  the  day  before  this  term  it  was 
accordingly  argued  by  one  counsel  on  each  side,  before 
fourteen  Judges,  and  they  agree  unanimously ;  and  the 
Lord  Chief  Justice  of  this  Court,  being  unavoidably 
absent  at  the  argument^  authorizes  me  to  say  that  he 
fully  concurs. 

Whether  it  would  be  possible  to  support  the  case  of 
Lord  Falmouth  v.  George^  by  supposing  it  savoured  more 
of  a  private  than  of  a  public  right,  I  do  not  think  it 
worth  while  to  discuss.  Because,  in  this  case  of  LaW' 
rence  v.  Laoellj  there  can  be  no  doubt  that  this  was  a 
matter  in  which  every  subject  of  the  king  has  an  in- 
terest; and  if  any  one  man,  because  he  has  passed 
that  way  unmolested  or  resisting,  and  therefore  having 
an  interest,  is  rejected,  every  individual  in  the  king^^ 
dom  is  equally  exceptionable.  The  Court,  and  the 
Other  Judges  therefore  wish  this  case  to  be  placed 
Qpon  this  broad  ground,  that  this  is  a  public  right,  in 
which  all  mankind  are  interested ;  and  if  such  an  ob- 
jection to  witnesses  were  allowed  to  prevail,  a  man 
would  have  only  to  set  up  a  toll  or  any  other  claim  as 
igainst  all  the  world,  and  no  man  who  had  used  the 
way,  could  be  called  to  controvert  or  contradict  the 
daiRi,  although  he  had  uniformly  resisted  the  yielding 
to  such  a  demand.  It  is  of  course,  therefore,  as  it 
seems  to  us,  that  such  witnesses,  of  necessity,  must  be 
...        >  H  h  4  admissible* 


rsss. 
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admissible.  It  was  said  at  the  bar  the  other  dayy  that 
the  servants  of  the  masters,  whose  carriages  passed, 
might  be  called.  But  that  would  not  be  sufficient,  for 
it  would  then  be  alleged,  even  if  the  servants  swore  thai 
they  passed  without  paying,  that  it  by  no  means  fol- 
lowed that  the  masters  did  not  compound  for  the  tolls, 
a  practice  not  uncommon,  and  of  which  the  servants 
might  not  be  cognizant.  The  only  persons  who  oovM 
give  satisfactory  proof,  are  those  who  could  abscdotely 
prove  that  they  being  the  owners  of  carts  or  other 
carriages,  continually  passed ;  and  that  no  demand  had 
ever  been  made  upon  them ;  or,  if  made,  had  been  uni- 
formly resisted  by  them.  It  appears,  therefore,  that 
this  case  falls  expressly  within  Mr.  Justice  BuHer'i 
second  exception  to  the  general  rule,  that  no  person 
interested  can  be  a  witness ;  namely,  that  a  party,  who 
has  an  interest,  will  be  admitted,  where  no  other  eoi- 
dence  can  reasonably  be  expected,  {a)  Now  how  can 
any  other  evidence  be  reasonably  expected  to  rebut  a 
claim  made  against  every  individual  subject  of  the  realm, 
but  that  of  some  of  the  subjects  of  the  king? 

The  Court  has  been  much  pressed  with  the  case  of 
The  Company  of  Carpetiiers^  <Sr.  in  Shremdntry  v.  Hay* 
*ward{b\  where  it  was  held,  that  a  person  who  had  acted 
in  breach  of  an  alleged  custom  was  not  a  competent 
witness  to  disprove  the  existence  of  the  custom ;  namely, 
that  he  had  worked^  being  a  resident  in  S/trewsbwy^  urirt- 
out  molestation  as  a  carpentei*  there,  although  he  was  not 
free  of  the  company,  nor  an  apprentice  nor  Journeyman. 
On  that  case  it  is  to  be  observed,  that  it  was  not  a  case 
affecting  all  the  king's  subjects,  but  only  a  particular 
class  of  tradesmen,  in  a  particular  town:  in  the  next 
place  it  was  decided  expressly  on  the  ground  that  they 
were  not  witnesses  of  necessity,  for  Mr.  Justice  BuUer 


(a)  Bull.  N.  P.  a89. 


{h)  Bn^.  373. 
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says  ^'  the  objection  to  the  witness  produced  for  the 
Defendant  is  certainly  decisive:  for  it  is  not  true  that 
be  could  have  had  no  other  sort  of  witnesses.  The  em- 
ployers might  have  been  witnesses/' 

The  result  of  the  whole  is,  therefore,  that  we  are  of 
opinion,  that  the  right  claimed  is  9^  public  right,  in  which 
all  the  king's  subjects  are  interested;  and  that  conse- 
quently the  right  on  the  one  hand,  and  the  resistance  on 
the  other,  can  only  be  substantiated  or  resisted  by  the 
subjects  of  the  king,  who  are  all  equally  interested ;  and, 
therefore,  the  rule  for  the  new  trial  must  be  made 
abaolule. 

Rule  absolute. 


18SS. 


(IN  THE  EXCHEQUER  CHAMBER.) 

Balme  and  Others,  Assignees  of  Bankhart 
and  Benson,  Bankrupts,  v.  Hutton,  Jewison, 
Ingham,  Wood,  and  Others. 


TTPON  error  from  the   Court  of   Exchequer,   the 
judgment  of  this   Court   was   now    delivered   as 
follows: — {a) 

Patteson  J.  This  was  an  action  of  trover  by  the 
assignees  of  a  bankrupt  firm,  in  which  the  jury  found  a 
special  verdict  as  follows :  — 

,    C*  Bankhart  and  W.  Benson^  the  bankrupts,  for  several 
years  before  and  up  to  the  time  of  the  issuing  the  commis« 


{a)  This  case  was  argued  in 
Trinity  vacation. 
The  ailments  are  so  fully 


stated  in  the  judgment*  that  it 
would,  be  improper  to  repeat 
them  here* 


A  sheriff  who 
has  seized 
goods  under  a 
^.^.,  and  hat 
sold  and  de- 
livered them 
after  a  secret 
act  of  bank- 
ruptcy com- 
mitted by  the 
Defendant,  but 
before  a  com- 
mission issues 
against  him»  b 
liable  in  trover 
to  the  assig- 
nees under  tht 


sion  coromitsioD. 
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sion  hereinafter  mentioned,  carried  on  the  busiftesB  at 
Worsted  spinners,  in  partnership,  at  Bcwting^  within  the 
honor  of  ParUefractj  in  the  county  of  York.  On  the 
27th  of  October  1 825,  Bankhart  and  Benson  were  in- 
debted to  the  Defendants  H.  W.  Wood,  J.  IV.  Wood,  and 
M.  W.  Wood,  in  a  sum  of  money  exceeding  S5002.  for 
wool  sold  and  delivered,  and  upon  that  day,  at  the  re* 
quest  of  the  said  Messrs*  Wood,  executed  a  warrant  of 
attorney  for  securing  that  sum,  and  such  furdier  ad* 
vances  as  in  the  whole  should  amount  to  a  sum  not  eXf* 
ceeding  5000/.,  which  warrant  of  attorney  was  fiied 
within  twenty-one  days  From  the  date  thereof,  parsoant 
to  the  statute  6  G.  4.  c.  16. ;  and  judgment  by  nil  dieii 
was  entered  up  thereon  on  the  Hth  o(  November  Mlow- 
ing.  On  the  S  1st  of  December  1825,  the  said  C.  Bank* 
hart  and  WiUiam  Benson,  being  traders,  and  indebted  lo 
the  petitioning  ci*editor  in  a  debt  sufficient  to  support  the 
after  mentioned  commission,  committed  an  act  of  bank* 
.ruptcy.  On  the  25th  of  Jfamiary  1826,  the  Deitodant 
Ingham  {Jewison  then  being  chief  bailiff  of  the  honor  of 
Poittefi'oct,  within  which  honor  he  has  the  execution  of 
ail  writs,  and  appoints  his  own  deputies,  from  whom  h^ 
takes  bonds  with  sufficient  sureties  to  indemnify  him 
from  the  acts  of  such  deputies),  by  virtue  of  a  warrant 
directed  to  Jemison  and  his  deputy  (Defendant  Ingham), 
by  Defendant  Hutton,  the  then  sheriff  of  the  county  of 
York,  founded  on  a  writ  otjieri  facias  issued  at  the  suit 
of  the  said  Defendants  H.  W.  Wood,  J.  W.  Wood,  and 
M.  W.  Wood  against  the  said  bankrupts,  under  the 
judgment  aforesaid  returnable  on  Monday  next  afte^ 
eight  days  of  the  Purification,  and  indorsed  lo  lety 
1521/.  12$.  lOd.,  besides,  &c.,  seized  in  execution  certain' 
machinery  and  utensils  of  the  said  bankrupts,  in  a  mill 
occupied  by  them  nt  Bowling  aforesaid.  On  the  samr 
day  a  valuation  of  the  said  machinery  and  utensils,  to* 
gether  with  the  said  bankrupt's  tenant-right  in  the  said 

mill. 
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Bull^  was  made  by  the  Defendant  Ingham^  amounting  1883. 
altogether  to  the  sum  of  1485/^  and  the  said  machinery 
and  utensils,  and  tenant-right,  were^  on  that  day,  pur* 
chased  at  such  valuation  from  the  said  Ingham^  acting  on 
^half  of  the  chief  bailiff,  by  one  Barker^  a  derk  or 
bookkeeper  of  the  said  Messrs.  Wood,  but  no  money  waft 
paid  by  Barker  or  Wood  to  Ingham^  except  the  sheriff's 
poundage  and  other  costs  of  the  levy.  Immediately 
upon  the  sale,  Barker  took  possession  of  the  mill,  ma* 
chinery,  aud  utensils  on  behalf  of  Messrs.  Wood,  and 
velained  possession  until  the  17th  of  February  ioWomrxg^ 
wbea  the  machinery  and  utensils  were  sold  by  public 
auction  for  the  sum  of  964/.  145.  6^^,  the  tenant-right  in 
the  mill  remaining  unsold,  but  being  of  little  or  no 
▼alue^  and  the  proceeds  of  such  sale  were  paid  over  by 
Barker  to  Messrs.  Wood,  On  the  day  of  the  sale  to 
Barkery  Messrs.  Wood  agreed  to  indemnify  the  Defend- 
ant Ingham  from  any  action  for  making  ttie  levy,  and 
a  bond  of  indemnity  was  afterwards  executed.  On  the 
Slst  q£  February  1826,  a  commission  of  bankrupt  issued 
against  Bankhart  and  Betison,  under  which  they  were 
declared  bankrupts,  on  the  24th  of  the  same  month. 
Keither  the  sheriff  nor  the  chief  bailiff,  nor  Ingham  knew 
or  had  any  notice  of  any  act  of  bankruptcy  by  Banh- 
huH  and  Benson  before  the  return  of  the  writ  of  J!eri 
facias. 

The  Court  of  Exchequer  has  given  a  very  ela- 
borate judgment,  and  has  decided  that  the  verdict  should 
be  entered  for  the  Defendant  Jewisofiy  and  against  the 
Defendant  Ingham,  Upon  which  judgment  a  writ  of 
error  has  been  brought  The  decision  against  the  De- 
fendant Ingham  proceeds  on  the  ground  that  he,  being 
the  bailiff  who  executed  the  writ  oijieri  fadas,  took  an 
indemnity  from  the  execution  creditor,  and  is  therefore 
identified  with  him.  But  the  Court  held  that  the  De* 
fendant  Jeanson^  the  chief  bailiff,  whose  officer  Ingham 

was, 
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1833.  was,  is  not  affected  by  ibis  circumstance.  I  confess  it  sp^ 
pears  to  mei  as  at  present  advised,  tbat  if  Ingham  be  iden- 
tified with  tbe  execution  creditor  in  consequence  of  what  be 
has  done  in  the  course  of  executing  the  writ,  Jewison  is  so 
likewise.  Jewison  would  be  liable  for  all  acts  done  by 
Ingham  as  officer,  even  for  any  extortion  committed  by 
Ingham,  although  contrary  to  his  express  orders.  Jewi' 
son  can  have  the  benefit  of  the  indemnity  taken  by  Ing' 
hamy  and  is,  in  my  apprehension,  exactly  in  the  same 
condition  as  Ingham.  However,  as  the  other  point  in 
this  case  is  the  most  important  one,  I  will  proceed  to 
examine  it,  having  stated  only  this  much  upon  the  point 
of  indemnity,  lest  I  should  be  supposed  to  agree  entirely 
with  the  Court  of  Exchequer  upon  it. 

The  principal  question,  then,  is  this.  Is  a  sheriff 
liable  to  an  action  of  trover  at  the  suit  of  the  assignees 
of  a  bankrupt,  where,  upon  a  ^fieri  facias  against  a 
trader  who  has  committed  a  secret  act  of  bankruptcy, 
of  which  the  sheriff  is  wholly  ignorant,  be  seizes  and 
sells?  I  am  of  opinion  that  he  is  liable.  It  has 
been  so  considered  for  a  great  length  of  time,  and 
though  I  admit  that  the  case  of  Cooper  v.  Chilly,  re- 
ported in  1  BurrffWy  20.,  and  much  more  intelligibly, 
as  I  think,  in  Lord  Kenyori^  notes,  895,  does  not^ 
necessarily,  decide  the  point,  because,  in  that  case,  tbe 
sheriff  sold  the  goods  after  a  commission  of  bankrupt 
had  issued ;  yet  the  general  understanding  of  the  profes- 
sion has  long  treated  that  case  and  the  subsequent  prac- 
tice as  decisive  of  this  question.  Accordingly,  in  the 
case  of  Lazarus  v.  Waithman  {a),  the  Court  of  Common 
Pleas  expressly  so  held ;  and  in  that  case  the  old  author- 
ities, and  particularly  Baily  v.  Biinning  [b),  were  cited 
by  counsel.  Afterwards  in  Price  v.  Helyar{c)  the 
Court  of  Common  Pleas  again  decided  in  the  same 

(a)  5  B.  Moore^  313,  (r)   4  Bingb,   597.      i  Mo. 

(b)  1  Lev.  IT z.  tf  /»*54i. 

manner 
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manner  on  the  same  ground,  and  according  to  the  report 
in  Moore  and  Payne  the  counsel  for  the  Defendants 
cited  Baily  v.  Bunning*  Hie  Court  of  Exchequer  had 
also  held  the  same  doctrine  some  time  before  in  the 
case  of  Potter  v.  Star/cie  {a\  and  also  in  Lazarus  v. 
Waithman.  I  do  not  think  it  necessary  to  enter  into 
a  full  examination  of  the  reasoning  of  Lord  Mansfield 
in  Cooper  v.  Chitty.  I  agree  in  much,  though  not  in 
all}  that  is  said  on  that  subject,  in  the  judgment  of 
the  Court  of  Exchequer  in  this  case,  but  I  dissent 
from  the  conclusion  which  is  drawn  in  that  judgment. 
Lodung  at  the  subsequent  authorities,  and  at  the  uni- 
form practice  in  modern  times,  I  cannot  consider  this 
question  as  res  integroj  and  should  not  think  myself 
justified  in  overruling  the  decisions  of  so  many  learned 
Judges,  even  if  I  felt  that  in  the  absence  of  such  de- 
cisions my  view  of  the  law  would  probably  be  different. 
But  I  by  no  means  say  that  it  would  be  different.  The 
first  authority,  namely,  Baiiy  v.  Bunning,  is  cited  as 
having  determined  this  point  the  other  way.  Now  if  I 
am  not  bound  by  the  several  modern  decisions  on  the 
subject,  I  certainly  am  not  bound  by  the  authority  of 
Baily  v.  Bunningy  badly  and  imperfectly  reported  as  it 
is  in  LevinZf  Siderfin^  and  in  Comberbach ;  and  im- 
possible as  I  find  it  to  satisfy  my  mind  on  what  ground 
the  Court  in  that  case  really  did  proceed.  The  special 
verdict  in  that  case,  which  was  an  action  of  trover 
against  the  judgment  creditor  and  the  bailiff  of  a  liberty 
having  the  return  of  writs,  is  plainly  imperfect,  for  it 
finds  only  a  demand  and  refusal,  but  not  a  conversion, 
whereas  it  is  common  learning  that  a  demand  and  re- 
fiisal  are  evidence  only  of  a  conversion,  and  that  the 
jury  must  themselves  draw  the  conclusion.  Again,  the 
▼erdict  puts  the  question  on  the  taking,  and  according 


1833. 
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18SS.  to  the  Reports  it  should  seem  that  the  -Court  proceeded 
on  the  ground  that  the  taking  was  not  unlawfbl,  which 
is  frequently  not  the  real  point  in  trover,  for  the  takmg 
may  be  lawful,  and  yet  there  may  be  a  subsequent  utt* 
lawful  conversion.  The  verdict  is  general,  not  guilty, 
as  regards  the  execution  creditor,  and  rightly  so,  for  il 
is  not  found  that  he  interposed  in  the  seizure;  and  it  is 
expressly  found  that  the  goods  still  remained  in  the 
bailiff's  hands,  not  sold  nor  delivered  over  to  the  exe* 
cution  creditor;  and  yet  Baily  v.  Burming  has  been 
mentioned  by  Levinz  as  an  authority  to  shew  that  the 
officer  shall  not  be  charged,  when  perhaps  the  par^ 
shall ;  —  so  inaccurate  are  the  Reports  of  that  day  re* 
specting  this  case,  and  so  conclusive  to  my  mind  that 
no  reliance  can  be  placed  on  Baify  v.  Bunnit^  m 
establishing  any  point  at.  all.  Letchmere  v.  T^ortMh 
good  {a)  has  been  cited;  but,  if  possible,  it  is  worse 
reported  than  Baily  v.  Bunning :  the  only  point  wis 
there,  that  a  man  shall  not  be  made  trespasser  by  rel»* . 
tion ;  a  point  confirmed  in  Smith  v.  Milles,  {b)  The 
decision  in  the  action  of  trover  afterwards  brought  n 
Letchmere  v.  Toplady^  is  plainly  bad  law.  Cole  v.  Dn- 
vies  {c)  is  but  a  Nisi  Prius  decision. 

Take  this  case,  then,  upon  legal  principles,  inde- 
pendent of  all  authority.  *  The  bankrupt  acts  say  that 
the  commissioners  shall  deal  with  all  the  personal  pro- 
perty of  the  bankrupt  of  which  no  execution  is  served 
and  executed  at  the  time  he  becomes  bankrupt.  How 
deal  with  it?  By  assigning  it  to  the  assignees.  laf 
order  to  effectuate  this  intention  of  the  legislatufe, 
it  was  absolutely  necessary  to  hold  that  the  proper^ 
was  in  the  assignees  by  relation  from  the  time  of  th^ 
act  of  bankruptcy,  otherwise  there  would  have  bta^ 
no  mode  of  recovering  the  personal  property  whkh  had 

(a)  $  M04I.  3%6.    and    other  (6)  zJ.  jR.475. 

places.  (c)  2  T.  R.  7^9. 
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been  disposed  of  between  the  act  of  bankruptcy  and  the 

assignment     This  relation  is  created  by  the  statutes 

of  bankrupt  in  effect,  as  much  as  if  it  had  been  expressly 

enacted,  and  manifestly  binds  all  persons   except  the 

king,  who  is  not  named  in  these  statutes.     Now  the 

action  of  trover,  which  is  the  form  of  the  present  action, 

is  founded  on  property,  and  as  the  assignees  have  the 

property  by  relation,  it  follows  that  they  can  maintain 

this  actbn  against  any  person  who  has  converted  the 

goods  in  the  interval  between  the  act  of  bankruptcy  and 

the  action,  subject  always  to  the  limitation  of  two  month9 

introduced  by  statute  49  G.  S.  c.  121.  s.  2.    All  the  cases 

from  the  time  of  the  bankrupt  acts  of  Elizabeth  and 

James  h  shew  this ;  and  indeed  it  is  on  this  principle 

only  that  the  Court  of  Exchequer  in  the  present  case 

have  given  judgment  against  the  execution  creditor  and 

the  bailiff  Ingham*    The  action  of  trespass  is  very  differ- 

eaU  it  18  founded  not  on  property  but  on  possession;^ 

and  where  there  is  no  actual  possession,  but  right  of 

property,  is  said  to  draw  to  it  possession,  that  is  only 

where  the  plaintiff  has  a  right  of  possession  at  the  time 

of  the  trespass ;  here  he  had  no  such  right,  except  by 

relation,  and  the  cases  establish  that  a  man  shall  not  be 

made  a  trespasser  by  relation.     There  is  reason  in  such 

a  rule,  for  in  trespass  the  damages  are  unlimited:  in 

trover  they  are  limited  to  the  value  of  the  property. 

It  being,  therefore,  clear  that  the  Plaintiffs  had  by 
relatbn  such  a  property  as  would  maintain  trover 
against  all  persons  but  the  king,  the  question  in  this 
case,  as  it  seems  to  me,  is  reduced  to  this,  whether  the 
character  of  the  sheriff  affords  a  defence  to  the  action* 
The  bankrupt  acts  contain  no  clause  protecting  the 
sheriff;  they  speak  of  all  persons  being  bound  who 
daim  under  the  bankrupt:  but  it  is  contended  that  the 
sheriff  does  not  claim  under  the  bankrupt :  yet  it  is  ad- 
mitted that  the  execution  creditor  who  puts  the  sheriff 

in 
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in  motion^  does  claim  under  the  bankrupt,  and  that  iIm 
vendee  from  the  sheriff  also  claims  under  him;  but  it 
is  said  that  the  sheriff  does  not.  I  cannot  assent  to 
this  doctrine  at  all. 

It  is  said  to  be  hard  on  the  sheriff:  but  if  the  Jav 
be  clear,  any  hardship  arising  from  it  is  immaterial; 
and  it  is  not  found  practically  hard,  for  the  offices 
of  under  sheriff  and  of  bound  bailiff  are  coreted^  nol* 
withstanding  the  hardship  which  has  prevailed  many 
years.  It  b  said  that  the  sheriff  is  invincibly  ignonNH 
of  the  facts:  so  is  the  execution  creditor;  yet  he  is  not 
excused  if  he  join  in  the  execution ;  ignoranoe  there* 
fore  alone  will  not  do.  Again,  the  sheriff  is  often  as  in- 
vincibly ignorant  in  cases  of  bills  of  sale,  whether  thqf 
be  fraudulent  or  not,  yet  he  is  obliged  to  run  the  risk: 
nay  more,  where  he  knows  of  an  act  of  bankruptcy  he  is 
still  obliged  to  seize  under  a  Jieri  Jaciat^  and  fbrnerly 
was  obliged  to  sell,  for  noii  constat  that  any  commission 
will  issue ;  which  is  quite  as  hard  as  being  obliged  to 
act  in  ignorance.  Whatever  hardship  he  may  have 
been  under  formerly,  he  is  under  very  litde  since 
49  G.  3.  r.  121.:  he  can  always  enquire  whether  any 
act  of  bankruptcy  has  been  committed ;  and  if  he  has 
reason  to  suspect  that  there  has,  he  can  apply  to  the 
Court  for  protection  for  two  months,  ailer  which  be  is 
safe. 

But  it  is  said  that  the  law  in  other  cases  makes  a 
distinction  between  a  sheriff  and  a  party.  As,  for  io* 
stance,  that  a  sheriff  may  justify  under  a  writ  of  eie- 
cution,  but  the  party  must  shew  not  only  a  writ  but  a 
subsisting  judgment.  No  doubt  that  is  so;  and  why? 
Because  the  party  in  the  cause  who  is  liable  only  in 
case  he  has  been  personally  active  in  the  seizure,  or  has 
taken  the  goods  or  their  produce  from  the  sherifl^  yet 
having  put  the  sheriff  in  motion,  that  is,  having  sued 
out  the  writ,  if  he  become  liable  at  all,  must  shew  a 

cause 
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cause  for  sning  out  the  writ ;  and  it  is  obvious  that  the 
writ  itself  would  shew  no  cause;  whereas  the  sheriff 
does  nothing  till  after  the  writ  is  put  into  his  hands, 
and  acts  professedly  in  obedience  to  the  writ.   The  differ- 
tnee  in  the  requisites  of  a  justification   between   the 
•beriff  and  the  party  arises  not  from  the  character  of 
the  sheriff,  but  from  the  stage  of  the  proceedings  at 
which  they  respectively  interfere.     The  writ  commands 
the  sheriff  to  take  goods  of  A. ;  he  takes  goods  which 
had  been  the  property  of  A.  and  are  still  in  his  pos* 
session,  though  in  point  of  law  they  have  ceased  to  be 
his  property,  if  certain  contingent  events  happen ;  but 
DO  other  person  at  that  time  has  the  right  of  possession ; 
the  sheriff,  therefore,  is  not  liable  to  be  sued  in  trespass 
by  the  person  who,  by  the  happening  of  subsequent 
events,  turns  out  to  have  had  in  law  the  property  of  the 
goods  at  the  time  of  the  seizure;   neither  is  the  exe- 
cotion*creditor  liable  in  trespass;  but  both  the  sheriff 
and  the  creditor,  if  he  takes  the  proceeds,  are  liable  in 
trover  to  render  the  value  of  the  goods  to  the  person 
whose  property  they  turn  out  to  be.   I  see  neither  hard- 
ship nor  injustice  in  this,  nor  any  thing  contrary  to  the 
Qsoal  course  and  maxims  of  the  law.     If,  then,  this  were 
res  iniegra,  I  should  think  the  sheriff  liable,  and  much 
more  do  I  so  think  when  I  find  the  modem  authorities 
so  deciding,  even  if  I  concede  and  were  satisfied,  which 
I  am  not,  that  the  more  ancient  ones  are  the  other  way. 
I  am  therefore  of  opinion  that  the  judgment  of  the  Court 
of  Exchequer  in  this  case,  as  regards  the  Defendant 
Jtmsofif  ought  to  be  reversed. 


18Sd. 


Taunton  J.  Two  questions  have  been  raised  on 
behalf  of  the  Defendants  in  error  in  this  case;  the  one, 
that  the  property  in  the  goods  and  chattels  seized  re- 
mained in  the  bankrupts  Banlchart  and  Benson  until  the 
assignment  by  the  commissioners  under  the  commission 
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of  bankrupt ;  that  at  the  time  of  the  seizure,  therefore, 
they  were  their  goods  and  chattels ;  that  in  making  the 
seizure  Jewisofif  the  chief  bailiff  of  the  honor,  and  Ingham^ 
his  deputy,  were  acting  in  strict  obedience  to  the  writ  of 
Jieri  facias^  which  commanded  them  of  the  goods  and 
chattels  of  Bankhart  and  Benson  to  make  the  money  to 
be  levied;  and  therefore  that  Jemison  (for  of  Ingham 
there  was  no  question  in  consequence  of  his  having 
taken  an  indemnity  from  the  judgment-creditor)  is  not 
liable  to  this  action.  The  other  question  was,  whether, 
admitting  the  doctrine  of  relation  to  be  applicable  to 
the  judgment-creditors,  it  could  be  so  with  respect  to 
Jewison^  who  was  a  public  officer,  and  supposed  to  be 
entitled  to  peculiar  protection,  and  not  capable  of  being 
considered  as  a  wrong  doer  when  acting  in  obedience  to 
his  writ  and  in  ignorance  of  any  act  of  bankruptcy  com- 
mitted. If  either  of  these  questions  be  answered  in 
favour  of  the  Defendants  in  error,  the  judgment  ought 
to  be  affirmed;  but,  upon  a  full  consideration  of  the 
subject,  I  am  of  opinion  that  both  points  are  against 
them,  and  that  the  judgment  of  the  Court  below  ought 
to  be  reversed. 

In  giving  my  reasons  for  the  conclusion  at  which  I 
have  arrived,  I  do  not  mean  to  go  into  the  cases  at  any 
length ;  they  are  so  fully  discussed  in  the  very  learned 
and  elaborate  judgment  of  the  Court  of  Exchequer,  and 
in  the  arguments  at  the  bar,  and  the  subject  itself^  speak- 
ing generally,  is  so  familiar  to  the  mind  of  every  lawyer, 
that  this  is  wholly  unnecessary. 

Upon  the  first  point,  I  admit  that  the  property  in  the 
goods,  according  to  the  case  of  Cary  vl  Crisp  (a),  is  not 
transferred  out  of  the  bankrupt  before  assignment  by 
the  commissioners;  but  though  this  be  so,  it  is  most 
clear,  and  has  been  settled  by  a  long  series  of  decisions, 


{a)  I  Salk.  io8. 


that 


IN  THE  Third  Year  of  WILLIAM  IV. 


481 


that  when  an  assignment  is  made  under  a  good  com- 
mission of  bankruptcy,  it  relates  back  to  the  act  of 
bankruptcy  committed,  and  avoids  all  mesne  acts.  The 
law  on  this  subject  is  thus  stated  by  Lord  Hardwicke  in 
the  case  of  Billon  v.  Hyde  {a) :  "  By  the  act  of  bank- 
ruptcy all  the  real  and  personal  estate  vested  in  the 
assignees,  and  the  property  vested  in  them  from  the 
time  of  the  act  committed,  and  that  may  go  back  to  a 
great  length  of  time,  and  it  overcharges  all  those  acts 
without  regard  to  the  fairness  or  fraud  in  them,  so  that 
a  sale  of  goods  by  the  bankrupt  after  the  act  committed 
is  a  sale  of  their  property,  and  for  which  they  may  main- 
tain trover.  So  it  is  as  to  the  payment  of  money ;  and 
this  was  the  intent  of  the  act  of  parliament,  the  statute 
of  Jac.  I.  being  that  this  shall  not  extend  to  the  pre- 
judice of  any  debtor  of  the  bankrupt  who  paid  his  debt 
after  the  act  committed,  without  knowing  of  it.  This 
relation  the  assignment  has,  does  not  only  overcharge 
acts  done  in  pais,  and  contracts  entered  into  by  such 
person's  having  committed  an  act  of  bankruptcy,  but 
also  acts  on  record,  and  legal  acts  done  by  him,  such  as 
judgments.  So  that  if  execution  is  taken  out  after  the 
act  committed,  upon  a  judgment  before,  that  execution  is 
undone  and  set  aside.  It  is  said  that  this  rule,  founded 
on  this  act  of  parliament,  is  contrary  to  the  general 
reason  of  the  law,  which  says  that  fictions  of  law  and 
I^al  relations  shall  not  enure  to  the  wrong  of  any  one; 
which  is  a  general  rule,  invented  to  support  the  right 
and  equity  of  the  case.  But  the  reason  of  taking  this 
case  out  of  that  rule  is  plainly  this,  and  the  law  did 
intend  it  on  this  general  rule,  that  it  is  better  to  suffer  a 
particular  mischief  than  an  inconvenience ;  and  the  legis- 
lature foresaw  there  would  be  a  particular  mischief, 
which  they  cured  by  that  proviso ;  but  did  not  extend 
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it  Farther,  because  the  inconvenience,  on  the  other  band, 
of  suffering  bankrupts  to  dispose  of  their  efiects  by  con- 
tracts or  judgments  would  put  it  in  their  power  to  defeat 
their  just  creditors  of  their  debts,  so  as  it  would  be 
difficult  commonly  to  find  out  whether  there  was  a  mix* 
ture  of  fraud,  the  legislature  thought  it  better  to  lay 
down  that  general  rule/'  Lord  Mansfield^  in  Cooper 
and  Another  v.  Chitiy{a\  expresses  himself  in  these 
words :  ^^  This  relation,  the  statutes  concerning  bank- 
rupts introduced  to  avoid  frauds.  They  vest  in  the 
assignees  all  the  property  that  the  bankrupt  had  at  the 
time  of  what  I  may  call  the  crime  committed,  (for  the 
old  statutes  consider  him  as  a  criminal),  they  make  the 
sale  by  the  commissioners  good  against  all  persons  who 
claim  by,  from,  or  under  the  bankrupt  after  the  act  of 
bankruptcy,  and  against  all  executions  not  served  and 
executed  before  the  act  of  bankruptcy/'  It  must  be 
particularly  recollected  that  this  relation  takes  effect, 
not  from  the  common  law,  but  by  statute;  and  the 
necessary  result  is,  that  though  at  the  time  of  the  exe- 
cution executed  goods  seized  under  an  execution  may 
ostensibly  have  been  the  goods  of  the  bankrupt,  and  in 
truth  would  have  been,  and  have  continued  to  be  so,  not- 
withstanding a  prior  act  of  bankruptcy  committed,  if  no 
commission  was  sued  out  thereon ;  yet  if  a  good  commis- 
sion be  taken  out,  and  an  assignment  executed,  whoever 
possesses  himself  thereof  at  any  interval  of  time  between 
the  act  of  bankruptcy  and  the  assignment  is  considered 
as  possessing  himself  of  the  property  of  the  assignees. 
He  therefore,  whether  judgment-creditor,  or  sheriff,  or 
bailiff,  or  any  other  person,  who  in  such  a  case  takes 
the  goods  apparently  of  ^.,  the  bankrupt,  has,  in  legal 
effect,  taken  possession  of  the  goods  of  ^.,  the  person 
who  afterwards  becomes  assignee,  and  is  liable  to  an 


(a)  I  Burr,  31. 
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action  at  the  suit  of  B.^  the  subsequent  assignee,  for 
so  doing,  unless  he  be  protected  by  some  peculiar 
privilege. 

This  brings  me  to  the  second  question,  whether  a 
sheriff  has  such  a  privilege ;  so  that,  under  the  same 
circumstances,  ignorance  of  any  act  of  bankruptcy  com- 
mitted being  one,  the  judgment-creditor  will  be  liable 
and  the  sheriff  will  not.  It  is  said  that  he  has,  because 
he  is  the  king's  officer,  and  that  he  is  acting  only  in 
obedience  to  the  writ  which  he  is  obliged  to  execute. 

Now,  if  there  be  an  exception  to  the  genera]  rule  in 
the  instance  of  a  sheriff,  it  is  an  implied  one,  for  there  is 
none  to  be  found  in  the  statute.  The  words  of  the  6th 
G.  4.  c.  16.  5.12.,  which  are  the  same  as  those  in  the 
13  EUz,  c.  7.  s.  2.,  are  general,  that  the  commissioners 
shall  have  full  power  and  authority  to  take  order  and 
direction  of  all  the  bankrupt's  lands,  which  he  shall 
have  in  his  own  right  before  he  became  bankrupt,  and 
of  all  his  money,  goods,  chattels,  &c.,  and  to  make  sale 
thereof,  or  otherwise  order  the  same  for  satisfaction  and 
payment  of  the  creditors. 

I  confess  I  can  see  no  necessity  for  making  this  ex- 
ception in  favour  of  the  sheriff.  He  is  the  immediate 
oflScer  of  the  king  and  all  his  courts,  to  execute  the 
writs  of  the  common  law,  and  for  doing  this  he  is 
entitled,  on  the  one  hand,  to  certain  allowances  and 
fees,  and  subject,  on  the  other,  to  many  perils  and 
liabilities;  and  to  these  perils  and  liabilities,  though 
they  may,  in  particular  instances,  work  great  injustice, 
he  is  exposed  for  the  public  good.  If  we  were  to 
confine  the  liabilities  of  sheriffs  to  cases  of  personal 
misconduct  or  default  in  them  or  their  officers,  we 
should  overturn  the  settled  administration  of  law  upon 
the  subject,  and  throw  every  thing  into  confusion. 
Nothing  can  be  more  severe  than  the  responsibility  of 
sheriffs  in  the  case  of  bail.     If  he  refuses  sufficient  bail 
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he  may  have  an  action  brought  against  him  by  the  de- 
fendant, and  if  he  takes  it,  and  the  defendant  in  the  suit 
does  not  appear  according  to  the  exigency  of  the  writ, 
which  he  can  only  do  by  putting  in  and  justif}*ing  bail 
above,  he  may  be  attached  by  the  plaintiff.  So^  he  is 
identified  with  the  bailiffs,  and  liable  for  all  their  acts, 
though  beyond  the  scope  of  their  authority,  and  contrary 
to  their  duty,  as  voluntary  escapes,  extortion,  and  the 
like.  In  the  one  instance,  without  the  means  of  know- 
ledge, he  is  bound  to  judge  of  the  sufficiency  of  persons 
tendering  themselves  as  bail,  and  in  the  other,  be  is 
driven  to  protect  himself  by  a  bond  from  sureties  for  the 
good  conduct  of  his  officers,  and  to  rely  upon  such  se- 
curity, which  may  turn  out  to  be  worthless,  for  in- 
demnity. So,  in  executing  process,  whether  against  the 
person  or  against  goods,  he  acts  at  his  peril,  and  is  re- 
sponsible if  he  makes  any  mistake,  however  innocently, 
with  respect  to  the  identity  or  the  property.  This  has  been 
carried  so  far,  that  in  a  case  where  he  had  seized  goods 
under  2ijieri  facias  against  .4.,  in  a  house  where  JL  and 
the  plaintiff  lived  together  as  man  and  wife,  and  the 
plaintiff  afterwards  discovered  that  when  she  intermarried 
with  A.  he  had  another  wife  living,  it  was  held  that  the 
plaintiff  might  recover  the  value  of  the  goods  against  the 
sheriff,  they  having  been  her  property  before  the  mar- 
riage; it  not  appearing  that  the  plaintiff  knew,  at  the 
time  of  the  execution,  that  A.  had  another  wife  living. 
Glasspoole  v.  Yof/ng  and  Others  (a).  All  this  apparent 
injustice  has  its  origin  in,  and  can  be  excused  only  by, 
the  apprehension  of  the  numberless  frauds,  oppressions, 
and  inconveniences  that  would  otherwise  ensue. 

But  in  favour  of  the  sheriff  upon  this  occasion,  the 
case  of  Bailey  v.  Bunning{b)  has  been  cited.  I  admit  this 
case  as  reported  in  Levinz^  to  be  prima  facie  an  authority 


(a)  ^B.^C.  696. 
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for  the  sherifi^  though  in  Siderfin  the  reporter  subjoins  a 
query  with  this  remark,  "  For  it  was  affirmed  that  the 
practice  is  that  tlie  bailiff  shall  be  found  guilty  if  the 
party  was  then  a  bankrupt"  But  it  may  be  observed 
that  this  appears  to  have  been  the  first  case  decided 
upon  this  point  of  relation  after  the  statutes  13  Eliz,y 
1  Jac.  1.9  and  21  Jac.  1.,  and  was  decided  at  the  time 
when  the  bankrupt  law  was  not  moulded,  partly  by  de* 
cisions  of  courts  of  justice,  and  partly  by  subsequent 
statutes,  into  that  more  perfect  system  which  it  after- 
wards attained.  It  is  still  more  material  to  observe, 
that,  on  referring  to  the  original  record,  it  appears  that 
the  special  verdict  does  not  expressly  find  any  conver- 
sion by  the  Defendant  Bonynge.  The  action  was  trover 
against  the  judgment-creditor  Mawley  and  the  officer 
Bom/ngr.  The  former  was  found  not  guilty,  and  with 
respect  to  the  latter  the  jury  found  that,  by  virtue  of  the 
warrant  and  writ  he  caused  to  be  made,  the  goods,  chat- 
tels, and  monies  in  the  count  mentioned,  and  which  goods, 
chattels,  and  monies  still  remain  in  the  hands  of  the 
said  Thomas  Bonyngey  neither  sold  nor  delivered  to  the 
said  WiUiam  Mawley.  They  afterwards  further  said 
that  Richard  Bayliss  (the  Plaintiff)  demanded  of  the 
said  Thomas  Bonynge  the  monies,  goods,  and  chattels 
in  the  count  mentioned,  and  that  Thomas  Bonygne  re- 
fused, upon  his  request,  to  deliver  them  to  Bayliss.  But 
whether,  upon  all  the  matters  found,  the  monies,  goods, 
and  chattels  aforesaid  were  well  taken  by  Bonynge  by 
virtue  of  the  writ  of  execution,  the  jurors  are  ignorant, 
and  pray  the  advice  and  consideration  of  the  Court; 
and  if  it  shall  seem  to  the  Court  they  were  not  rightly 
taken,  then  Thomas  Bonynge  is  guilty  of  the  premises  laid 
to  his  charge,  but  if  rightly  taken,  then  not  guilty.  A 
demand  and  refusal,  therefore,  are  found,  but  no  sale 
and  express  conversion,  and  the  question  referred  to  the 
Court  is  merely  as  to  the  taking.     This,  I  think,  con- 
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siderably  impugns  the  authority  of  the  case,  inasmuch  as 
the  conversion^  which  is  the  gist  of  the  action)  is  not 
found;  and  from  the  contradictory  accounts  of  the  seve* 
ral  reports  of  this  case,  it  is  di£Bcult  to  ascertain  tiie 
ground  of*  the  decision.  The  case  of  Turner  v.  Af- 
gate{a)  was  also  cited  as  illustrating,  by  the  reportar'i 
note,  and  not  by  the  decision  itself,  the  difference  be- 
tween charging  the  officer  and  charging  the  party.  Il 
was  there  held,  though  Twtsden  was  not  satisfied,  that 
the  party  who  levied  upon  a  judgment  that  was  after- 
wards  vacated,  was  a  trespasser  by  relation.  This  wm 
the  only  point  decided;  and  the  reporter  subjoins  a  note 
of  observation  that  the  action  was  brought  against  the 
party  and  not  against  the  sheriff  who  had  the  kin^s 
writ  for  his  guarantee,  and  refers  to  Bailey  and  Butmin^z 
case.  This  case,  therefore,  and  that  also  of  Phiiift  t. 
Thompson  (i),  in  which  the  ground  of  the  decisioo  ia 
Bailey  v.  Bunning  is  simply  stated,  are  not  additional 
authorities,  because  this  very  point  was  not  adjudged  in 
either.  Of  Letchmere  v.  Thorogood  {c)  it  is  sufficient  to 
say  that  the  form  of  action  there  was  trespass,  and  not 
trover,  and  the  only  point  decided  was,  that  a  maa  shall 
not  be  made  a  trespasser  by  relation :  and  it  is  a  very 
different  thing  to  make  a  sheriff  answerable  in  trover, 
where  the  value  of  the  property  only  is  the  usual  measure 
of  damages,  and  in  trespass,  where  circumstances  of  ag- 
gravation may  swell  their  amount.  It  by  no  meaas 
follows,  of  necessity,  that  the  Court  would  have  holden 
that  trover  would  not  lie,  because  they  held  that  trespass 
did  not,  though  it  is  probable  that,  at  that  day,  foundiog 
themselves  upon  Bailey  v.  Bunning^  they  might  have  so 
held ;  and  it  is  not  immaterial  to  observe,  that  the  dis- 
tinction in  this  respect  between  trespass  and  trover  is 
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particularly  pointed  out  by  Lord  Mansfield  in  the  case  of 
Cooper  V.  Chitty^  and  is  the  particular  ground  of  decision 
in  the  case  of  Smith  and  Another^  Assignees^  v.  Milles  [a\ 
As  to  the  case  of  Cole  v.  Davies  and  Others  {b\  Lord 
Mansfield^  in  Cooper  v.  Chiity  (c)  says,  **  These  notes 
were  taken  when  Lord  Raymond  was  young,  as  short 

# 

hints  for  his  own  use,  but  they  are  too  incorrect  and  in- 
accurate to  be  relied  on  as  authorities."  And  the  reso- 
lution relied  on  in  the  present  case  is  considered  by  him 
not  to  have  been  warranted  by  the  case  then  in  judgment, 
but  to  have  been  a  mere  obiter  reference  to  the  determin- 
ation in  Bailey  \.  Bunning.  In  Aldridge  v.  Ireland  {d)  it 
was  not  necessary  to  decide  this  question,  although  it 
arose,  the  sheriff  having  been  indemnified;  and  the  same 
observation,  that  there  was  no  decision  on  this  point, 
may  be  applied  to  Cqppendale  v.  Bridgen  and  Another  (e) ; 
akhough,  if  one  were  inclined  critically  to  examine  the 
language  used  by  part  of  the  Court,  Mr.  Justice  FosieVf 
if  the  sheriff  there  had  returned  nulla  bona  on  the  day 
of  the  return  of  the  writ,  that  would  not  have  been  a 
false  return,  though  the  act  of  bankruptcy  on  that  day 
was  incomplete,  because  the  relation  is  made  to  be  to 
the  time  of  the  first  arrest  by  the  express  words  of  the 
statute.  But  I  by  no  means  rely  upon  this,  inasmuch 
as  the  other  Judges  had  doubts  about  the  point 

The  case,  then,  of  Bailey  v.  Bunningj  such  as  it  is  in 
LevinZf  is,  in  effect,  the  only  one  solitary  decision  purport- 
ing expressly  to  be  in  favour  of  the  officer.  I  agree  that, 
according  to  the  report  of  the  case  of  Cooper  v.  Chitty, 
in  Burrow^  that  case  is  no  authority  for  the  present. 
Lord  Mansfield  there  is  reported  to  have  made  two 
points ;  the  first,  whether  or  not  there  was  sufficient  pro- 
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perty  in  the  plaintifl^,  as  assignees,  to  enable  them  to 
maintain  the  action,  and,  secondly,  whether  the  defend* 
ants  had  been  guilty  of  a  wrongful  conversion ;  and  the 
decision  turned  upon  this,  that  the  sale  having  been  after 
the  commission  and  assignment,  which  were  both  noto- 
rious transactions,  the  conversion  was  wrongfuL     It  is 
true,  that  in  Blackstone^s  report  of  the  case,  1  Blac,  69^ 
Lord  Mansfield  is  reported  to  have  said,  ^^  But  bad  the 
sale  been  immediately  after  the  seizure,  still  the  sheriff 
would  have  been  liable."     Of  these  reports,  that  of  ^ur- 
row  is  probably  the  more  correct,  as  it  is  certainly  the 
most  elaborate,  and  perhaps  received  the  correction  of 
Lord  Mansfield  himself.     But  notwithstanding  Cooper 
V.  Chilly  be  no  direct  authority  against  the  sheriff  in  a 
case  where  the  seizure  and  sale  are  both  before  the  com- 
mission, or  notice  of  it,  yet  it  appears  to  me  to  be  pretty 
clear  that,  soon  after  that  case,  an  opinion  grew  up  in 
the  profession  that  the  sheriff  was  equally  answerable  in 
both  cases,  upon  the  ground  that,  from  the  act  of  bank- 
ruptcy, the  property,  by  relation,  vests  in  the  assignees; 
and  that  any  sale  or  disposition  of  it  afterwards^  without 
tlieir  privity,  must  be  a  wrongful  conversion  by  whom- 
soever made.     The  observations  which  fell  from  the 
Court  in  Hilchin  and  Olhers  v.  Campbell  (a),  determined 
in  Trinity  term  12  G.  3.,  only  sixteen  years  after  the  de- 
cision of  Cooper  v.  Chilly j  afford  strong  proof  of  this; 
and  in  Lazarus  and   Wailhman  (6),  which   was  trover 
against  the  sheriff,  where  the  seizure  and  sale  were  both 
before  the  issuing  of  the  cqmmission,  Burroi^h  J.,  who 
spoke  from  very  long  experience,  said  the  point  was 
settled  long  before  he  knew  Weslminslcr  Hall.     I  con- 
sider this  case  and  Poller  v.  Slarkie  (c),  and   WyaU  v. 


{a)  3  mis.  304.    2  fr.  Black.  (c)  SeL  N.  P.  1431.  cited  m 
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Blades  (a),  which  two  last  cases  were  Nisi  Prius  deci- 
sions, and  Lee  v.  Lopes  {b\  and  Price  v.  Helyar{c\ 
Carlisle  v.  Garland  (rf),  which  was  on  special  yerdict, 
and  DiUon  v.  Langley  {e\  as  constituting  one  continued 
series  of  decisions  establishing  the  liability  of  the  sheriff. 
These  will  be  found  to  embrace  a  very  considerable  period 
of  time,  and  to  have  been  established,  in  succession,  by 
all  the  common  law  courts  in  Westminster  Hall,  and  the 
common  practice,  I  believe,  has  been  in  uniform  concur- 
rence therewith.  I  cannot  think  that,  against  this  accu- 
mulation of  authority,  the  single  case  of  Bailey  y.  Bun^^ 
nmgj  as  reported  in  1  Levinzj  ought  to  prevail;  and  that, 
however  strong  particular  notions  may  be  as  to  what  the 
law  ought  to  be,  we  must  be  governed  by  what  it  has 
been  during  the  whole  time  of  living  memory. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the 
Court  below  as  to  Jewison  should  be  reversed. 


1833. 


BosANQUET  J.  The  question  in  this  case  depends 
upon  the  effect  which  is  to  be  given  to  a  statutory  pro- 
vision, by  which  the  property  of  a  bankrupt  which  he 
had  at  the  time  of  his  bankruptcy  is  subjected  to  the 
operation  of  a  commission  against  him. 

The  terms  of  the  6  G.  4^  by  which  the  bankrupt  law  . 
is  DOW  regulated,  do  not  materially  differ  from  those  of 
the  statutes  which  preceded  it;  and  being  in  pari 
nuUeria  with  these,  must  receive  a  similar  construction, 
there  being  no  reason  to  suppose  that  any  alteration 
regarding  the  point  under  consideration  was  intended 
to  be  made  by  the  legislature.  It  is  not  to  be  disputed, 
with  respect  to  persons  in  general,  that  after  an  as- 
signment by  the  commissioners,  all  property  of  the 
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bankrapt  is  liable  to  be  treated  and  dealt  with,  not 
merely  as  actually  beitigi  but  as  having  been  from  the 
timt  of  the  act  of  bankruptcy  the  property  of  the  as- 
signees I  and  that  persons  who  possess  themselves  of 
stich  property,  or  dispose  of  such  property  to  others, 
are  liable  to  be  sued  for  a  tortious  conversion  in  actions 
of  trover.  This  liability  to  answer  in  an  action  of  tort 
to  the  assignees  does  not  depend  upon  any  actual  or 
presumed  knowledge  on  the  part  of  the  Defendant  of 
the  existence  of  an  act  of  bankruptcy.  The  act  of 
bankruptcy  subjects  the  property  of  a  trader  to  the 
right  of  his  assignees  in  the  event  of  a  commission, 
and  when  the  assignment  has  been  executed,  the  title  of 
the  assignees  is  completed  by  relation  from  the  date  of 
the  act  of  bankruptcy.  The  effect  of  this  relation  may 
sometimes  produce  hardship  .to  individuals  who  may 
have  purchased  or  disposed  of  property  with  perfect 
honesty  and  good  faith.  But  the  necessity  of  adopting 
a  retrospective  measure  for  the  prevention  of  fraud  has 
been  thought  sufficiently  to  counterbalance  the  evil  of 
such  occasional  hardship.  Even  those  persons  who 
purchase  goods  sold  by  the  sheriff*  under  an  execution 
against  a  trader,  are  liable  to  be  sued  in  trover  for  the 
value  of  the  goods  by  assignees  claiming  under  a  com- 
mission subsequently  issued,  if  an  act  of  bankruptcy 
appears  to  have  been  committed  by  the  trader  before 
the  sale.  A  limit,  however,  has  been  set  to  this  retro- 
spective effect  of  the  bankrupt  law,  by  provisions  intro- 
duced into  the  latter  statutes,  by  which  parties  who  act 
bon&Jide  and  without  notice  of  an  act  of  bankruptcy, 
ai-e  protected  unless  a  commission  shall  have  issued 
within  a  certain  time. 

Such  being  the  general  effect  of  the  bankrupt  law, 
the  point  now  to  be  considered  is,  whether  any  ex- 
ception to  it  is  to  be  allowed  in  favour  of  the  sheriff, 
who  sells  under  the  process  of  the  law.     No  words 
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importing  any  express  exception  are  to  be  found  in 
any  of  the  statutes;  the  exception  therefore)  if  esta- 
blished, must  be  established  iby  implication.  The  mere 
absence  of  notice  is  not  a  sufficient  ground  upon 
which  an  exception  in  favour  of  the  sheriff  can  be 
founded.  For  in  cases  where  a  change  of  property  has 
taken  place  without  fraud,  the  sheriff,  if  he  seize  and 
sell  the  goods  of  the  purchaser  under  an  execution 
against  the  seller,  will  be  liable  in  an  action,  though  he 
may  neither  know  nor  have  reason  to  suspect  the 
change.  In  the  case  of  bankruptcy,  the  act  of  bank- 
ruptcy, whether  notorious  or  secret,  is  a  fact  which, 
coupled  with  the  existence  of  a  debt  to  a  certain  amount, 
renders  the  property  of  a  trader  liable  to  the  operation 
of  a  commission.  The  right  of  a  trader  to  his  own 
property  is  a  defeasible  right :  till  the  commission  issues 
the  property  remains  in  the  trader;  but  he  holds  it 
from  the  time  of  the  act  of  bankruptcy,  liable  to  be 
defeated  by  the  proceedings  under  a  commission^  and 
subject  to  the  rights  which  in  the  event  of  a  commi^on 
the  assignees  may  acquire  to  it.  In  the  mean  time  this 
possibility  of  a  right  accruing  to  assignees  under  a  com- 
mission affords  no  legal  answer  to  a  sheriff  for  not  exe- 
cuting the  writ  directed  to  him :  but  if  the  sheriff  has 
reason  to  apprehend  a  commission,  he  may  ask  for  an 
indemnity,  and  in  case  a  satisfactory  one  be  not  given, 
he  may  apply  to  the  Court  for  time  to  return  the  writ, 
till  it  can  be  ascertained  whether  a  commission  is  in- 
tended to  be  issued.  Some  risk,  indeed,  will  be  incurred 
by  the  sheriff,  and  if  he  is  necessarily  to  be  protected 
firom  all  risk,  an  exception  in  his  favour  must  be  implied 
by  law.  But  it  is  to  be  recollected  that  the  office  of 
sheriff  is  in  its  nature  an  office  of  risk.  It  is  not  for 
us  to  consider  whether  the  policy  of  the  law  which  has 
made  it  so,  is  or  is  not  founded  on  wise  principles. 
But  so  the  law  has  made  it ;  and  so  it  must  be  treated 


1833. 


m 


492 


CASES  IN  HILARY  TERM 


1833. 


in  courts  of  justice.  The  sheriff  is  bound  by  statute  to 
permit  a  defendant  who  is  arrested  to  go  at  large  upon 
bail ;  yet  if  bail,  apparently  or  even  actually  responsibie 
at  the  time,  become  insolvent  before  the  return  of  the 
writ,  the  sheriff  must  render  the  defendant  or  pay  the 
debt  This  is  a  hardship  upon  the  sheriff  imposed  by 
the  operation  of  the  statute  Hen.  6.  No  difficulty,  how- 
ever, is  found  in  obtaining  persons  willing  to  incur  this 
responsibiii^;  the  office  being  an  office  of  profit  as  wdi 
88  of  risk.  If,  therefore,  the  liability  of  the  sheriff  in 
the  present  case  were  now  to  be  considered  for  the  first 
time,  I  think  that  his  title  to  an  exemption  from  the 
general  operation  of  the  bankrupt  law  would  be  very 
far  from  clear.  To  me,  however,  it  appears  that  the 
question  ought  not  at  the  present  day  to  be  considered 
as  open  to  discussion.  The  interpretation  of  the  statute 
law,  as  well  as  of  the  common  law,  is  to  be  sought  for 
in  the  doctrines  promulgated  and  acted  upon  in  courts 
of  justice.  It  may  be  admitted  indeed  that  the  express 
provisions  of  a  statute  cannot  be  overturned  by  the 
authority  of  a  court ;  but  upon  the  propriety  of  admit- 
ting an  implied  exception  in  the  absence  of  express 
words,  the  authority  of  the  Courts  has  the  same  weight 
as  upon  questions  of  common  law :  their  decisions  gife 
the  rule  by  which  the  profession  is  guided  in  advising 
parties  upon  their  respective  rights;  and  to  question 
their  correctness,  after  they  have  been  recognised  and 
acted  upon  for  a  long  series  of  years,  is  not  only  to 
introduce  uncertainty  upon  the  point  under  immediate 
consideration,  but  to  encourage  resistance  to  established 
rules  by  holding  out  to  ingenious  persons  a  prospect  of 
overturning  them  upon  subtle  and  refined  distinctions. 
If  the  judgment  in  Cooper  v.  Chitty  be  considered  with 
reference  to  the  facts  of  that  case  only,  it  will  not 
amount  to  an  authority  upon  the  point  now  under  dis- 
cussion, since  it  appears  that  the  sale  by  the  sheriff  took 
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place  not  only  after  the  date  of  the  commission,  but 
after  the  assignment.  But  the  authority  of  considered 
Judgments  is  not  to  be  confined  to  the  point  actually 
adjudged.  The  reasoning  of  Lord  Mansfield  in  deliver- 
ing the  judgment  of  the  Court,  appears  to  take  a  wider 
range  than  the  particular  facts  of  the  case  required. 
He  begins  by  saying  that  the  bare  defining  the  action 
of  trover,  and  the  grounds  upon  which  the  plaintiff  is 
entitled  to  recover  in  it,  will  go  a  great  way  towards  the 
understanding,  and,  consequently,  towards  the  solution 
of  the  question  in  that  particular  case.  In  form,  he  says, 
it  is  a  fiction,  —  in  substance,  a  remedy  to  recover  the 
value  of  personal  chattels  converted  by  another  to  his 
own  use ;  that  it  lies  in  many  cases  where  the  defendant 
has  got  the  possession  lawfully;  that  two  things  are 
necessary  to  be  proved,  —  property  in  the  plaintiff,  and 
a  wrongful  conversion  by  the  defendant.  After  laying 
it  down  that  dispositions  by  process  of  law  are  upon  the 
same  footing  with  dispositions  by  the  party,  and  that  to 
be  vested  they  must  be  completed  before  the  act  of  bank- 
ruptcy, he  says,  **  Therefore,  as  to  the  first  point,  it  is 
most  clear  that  the  property  was  in  the  plaintiff  as  and 
from  the  4th  of  December^  when  the  act  of  bankruptcy 
was  committed ;  secondly,  the  only  question  then  is, 
whether  the  defendant  was  guilty  of  a  wrongful  con- 
version. That  the  conversion  itself  was  wrongful  is 
manifest.  The  sheriff  had  no  authority  to  sell  the* 
goods  of  the  plaintiff,  but  of  JohrCs  only."  Here  th  ' 
right  to  the  property  disposed  of  is  made  the  test  of  the 
wrongful  conversion.  His  Lordship  then  proceeds  to 
consider  whether  the  defendant  was  excusable  though 
the  act  of  conversion  was  wrongful.  As  to  which,  he 
says,  ^^  Though  the  statutes  rescind  contracts  and  exe- 
cutions not  complete  before  the  act  of  bankruptcy,  they 
do  Dot  make  men  trespassers  or  aiminal  by  relation. 
But  the  injury  complained  of  (that  b,  in  the  action  of 
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1835.  trover,)  is  the  wrongful  conversion.  The  sheriff  acts  at 
his  peril,  and  is  answerable  for  all  mistakes.  None  of 
the  cases  authorise  the  sheriff  to  sell  the  goods  of  t 
third  person."  Here  the  distinction  between  trespus 
and  trover  appears  to  be  distinctly  taken.«  The  injury 
complained  of  in  trespass  is  the  unlawful  force;  in 
trover  the  wrongful  conversion  of  property.  The  mere 
act  of  force  is  excused  if  committed  before  an  assign- 
ment in  &ct;  but  if  a  conversion  takes  places  the  person 
to  whom  the  law  ascribes  the  property  is  entitled  to  a 
compensation  for  his  loss  from  the  person,  whoever  he 
may  be,  that  has  converted  his  property. 

It  had  been  determined  in  the  case  of  Bailey  v.  B^ 
ning  (a),  that  a  sheriff  who  had  taken  goods  in  execution 
after  an  act  of  bankruptcy,  was  not  liable  to  the  assignees 
in  an  action  of  trover. 

The  dates  of,  and  the  special  finding  of  the  jury,  as 
they  all  appear  upon  the  special  verdict,  have  been 
already  stated. 

It  is  very  material  to  observe,  that  in  thb  case  there 
was  no  sale;  nothing  was  done  with  respect  to  the  goods 
beyond  the  first  taking  possession  under  the  writ»  by  the 
officer  in  whose  hands  they  still  remained  when  the 
action  was  brought;  and  the  sole  question  referred  to 
the  Court  by  the  jury  was,  whether  this  taking  was 
lawful.  Unless  this  taking  amounted  to  a  conversion, 
the  Defendant  was  entitled  to  a  verdict ;  for  the  denumd 
and  refusal  stated  in  the  special  verdict,  though  evidence 
of  a  conversion,  could  not  be  taken  to  amount  to  an 
actual  conversion ;  a  point  which  had  been  settled  long 
before  the  case  in  question,  having  been  laid  down 
as  clear  in  10  jRfp.  56,  57.,  the  case  of  The  Ckanh 
ceUor  of  Oxford.  According  to  the  report  in  LeoaOf 
Wyndham  said,  that  notwithstanding  the  suing  of  the 

(a)  x6  Car.  lu  reported  in  x  Lev.  ifz*     >  Sid.  %i%.     % Kek  ss* 

writ 


IN  THE  Third  Year  op  WILLIAM  IV. 


495 


writ  the  goods  are  subject  to  the  disposal  of  the  com- 
missioners: but  he,  Twysden  and  KtJynge^  all  agreed 
that  the  issue  was  found  for  the  defendant;  for  the 
taking  by  him  was  lawful  by  virtue  of  the  writ.  Siderfin 
says  the  Court  delivered  this  opinion  that  the  goods 
were  liable  from  the  time  of  the  teste  of  the  ^.  fa. ;  and 
this  shall  be  said  to  be  emanatio  brevis^  although  it  was 
in  fact  at  another  time.  And  as  to  the  other  point  they 
were  clearly  of  opinion  that  the  bailiff  was  not  liable  in 
trover,  for  that  the  sheriff  {as  tke  case  is  found)  took  the 
goods  lawfully.  According  to  Keble^  Kelynge  C.  J.  said 
the  special  conclusion  being  on  the  takings  the  officer  is 
not  ptmishaUe.  The  case  of  Bai^ley  v.  Sunning  there- 
fore, is  not  an  authority  for  the  sheriff  where  there  has 
been  an  actual  sale:  and  so  Lord  Mansfield  appears 
cleariy  to  have  thought.  And  with  respect  even  to  the 
original  taking,  the  case  of  Bayley  v.  Bunning  is  dis- 
tinguishable from  executions  of  a  later  date.  For 
though  the  writ  of  f.  fa,  had  been  delivered  to  the 
sheriff  after  an  act  of  bankruptcy,  it  was  tested  before. 
And  having  been  issued  in  a  case  which  occurred  before 
the  statute  £9  Car.  2.  c.  S.,  it  did  there  bind  the  goods 
firom  the  teste.  Upon  which  point  much  reliance  was 
placed.  Accordingly,  Lord  Mansfield  observes,  in  the 
case  of  Bayley  v.  Bunning  the  goods  were  clearly  bound 
by  the  teste :  and  then  adds,  "  the  question  referred  by 
the  special  verdict  was  upon  the  taking,  viz.  whether  the 
party  was  guilty  in  the  taking;  and  the  Court  excuse  the 
bailiff  for  his  innocent  executing  of  the  writ."  The  act 
of  taking  seems  to  have  been  treated  as  an  act  of  ex- 
cusable trespass,  either  on  account  of  the  teste,  or  the 
character  of  the  officer;  and  independently  of  the  taking 
there  was  uo  conversion.  It  is  remarkable  that  Siderfin, 
after  stating  the  arguipent  for  the  bailiff,  that  he  ought 
not  to  be  found  guilty  because  he  had  only  performed 
his  duty,  and  had  not  converted  the  goods  to  his  own 
Vol.  IX.  K  k  use, 
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use,  adds,  ^'  Qtuere^  for  it  was  affirmed  that  the  practice 
is,  that  the  bailiff  shall  be  found  guilty  if  the  party  was 
thena  bank  rupt." 

It  is  said  in  Lord  RaymoruCs  Rep.  724.,  to  have  beeo 
ruled  by  Lord  Holt  C.  J.  at  N.P.IO  WiU.  3.,  i^  after 
a  bankruptcy,  the  sheriff  upon  a  writ  of  J^  feu  against 
A»  seizes  the  goods  and  5^^^  them^  and  a  commission 
of  bankruptcy  is  granted  and  the  goods  assigned  by 
the  commissioners,  the  assignee  of  the  commission  may 
maintain  trover  against  the  vendee  of  the  goods,  but 
no  action  will  lie  against  the  sheriff  because  he  obeyed 
the  writ  The  latter  part  of  this  proposition  is  the 
very  point  now  contended  for,  to  which  it  appears 
from  his  remarks  on  Lord  RaymondHs  notes,  that 
Lord  Mansfield  did  not  assent.  He  says  the  notes 
were  taken  when  Lord  Raymond  was  young,  as  short 
notes  for  his  own  use;  and  are  too  incorrect  and  in- 
accurate to  be  relied  on  as  authorities:  that  it  might 
not  be  at  all  material  to  attend  to  the  distinction  be- 
tween trespass  and  trover ;  that  the  passage  in  question 
was  a  loose  note  of  what  was  said  obiter^  and  mani- 
festly refers  to  the  case  of  Bayley  v.  Sunning ,-  but  is  no 
authority  in  the  present  case.  It  must  be  admitted, 
however,  that  Lord  Mansfield  in  several  parts  of  his 
judgment  notices  and  avails  himself  of  the  sale  in 
Cooper  V.  Chitty  being  subsequent  to  the  commission 
and  assignment.  Thus,  in  commenting  upon  CoUy. 
Davies^  he  says,  ^*  Besides  the  case  there  put  is  of  a 
sale  by  the  sheriff  before  the  commissionj  and  the  conver- 
sion  might  be  as  excusable  as  the  taking,  because  he 
obeyed  the  writ ;  whereas  here  the  goods  were  not  sold 
till  after  both  commission  and  assignment,^*  Again,  *^  The 
taking  (in  Cooper  v.  Chitty)  was  innocent,  and  in  that 
sense  lawful,  but  as  a  ground  to  support  a  conversion  by 
a  sale  after  a  commission  publicly  taken  out,  and  an 
actual  assignment  made,  it  was  not  lawful."     And  at 
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the  conclusion,  ^^  The  gist  of  this  action  is  the  wrongful 
conversion  by  the  sale  and  false  return  long  after  the 
commission  and  assignment"    A  question  might,  there- 
fore, fairly  be  raised,  whether  the  proposition  ascribed 
to  Lord  HoU  was  intended  to  be  denied  by  Lord  ManS" 
^Idj  or  only  to  be  distinguished  from  the  case  in  judg- 
ment*    It  is  scarcely  possible  that  such  a  point  should 
be  long  suffered  to  remain  in  doubt,  since  it  must  have 
been  of  frequent  occurrence :  and  if  the  general  reason- 
ing of  Lord  Mansfieldy  and  his  particular  observation 
respecting  Lord  Raymond's  note,  have,  from  the  year 
1756,  been  treated  in  practice  and  in  judgment  as  con- 
tradictory to  the  point  therein  stated,  the  point  ought  to 
be  considered  as  over-ruled.     Two  passages  apparently 
inconsistent  with  each  other  have  been  cited  on  the 
authority  of  Sir  IV.  Blackstane.     In  his  report  of  Cooper 
v.  Chitty  he  states  Lord  Mansfield  to  have  said,  ^*  But 
had  the  sale  been  immediately  after  the  seizure,  still  the 
sheriff  would  have  been  liable."     And  in  his  report  of 
Timbrd  v.  Mills,  that  "  the  whole  Court  declared  that 
it  was  allowed  in  that  case  {Cooper  v.  Chilti/\  that  if  the 
sheriff  levies  the  money  and  pays   it  to  the  plaintiff 
before  any  commission  issued,  and  without  notice  of  the 
act  of  bankruptcy,  he  will,  at  all  events,  be  safe."     It  is 
not  likely  that  both  these  passages  should  have  been 
uttered   by  Lord  Mansfield  upon  the  same  occasion. 
And  as  no  notice  is  taken  of  either  of  them  either  in  the 
report  of  Sir  James  Burravd  or  in  that  of  Lord  Kenyon, 
little  reliance  can  be  placed  upon  them. 

No  question  appears  to  have  been  raised  respecting 
the  effect  of  the  judgment  in  Cooper  v.  Chilly  till  the 
year  1807,  in  the  case  of  Potter  v.  Starkie.  But  in  the 
mean  time  we  find  the  principle  supposed  to  be  esta- 
blished, stated  in  practical  books,  and  assumed  in  courts 
of  justice.  In  the  editions  of  Cook's  Bankrupt  Law, 
published  many  years  before  the  case  of  Potter  v.  <S/ar- 
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kie^  it  is  said,  "  The  sheriff  who  executes  a  JL  fa.  upon 
the  bankrupt's  goods,  after  an  act  of  bankruptcy  com- 
mitted, and  before  the  issuing  of  a  commission,  is  not  a 
trespasser,  but  the  assignees  may  maintain  trover  against 
him.  In  GwiUim^s  Edition  ofBacorCs  Abridgment^  pub- 
lished in  1798,  tit.  Bankrupt^  it  is  said,  ^^  It  seemeth  to 
have  been  formerly  very  much  doubted  whether  the 
assignees  could  maintain  any  action  against  an  oflker 
who  had  the  goods  of  a  bankrupt  in  execation  after  an 
act  of  bankruptcy,  and  before  the  issuing  a  commission; 
but  it  is  now  settled  that  the  assignees  may,  in  sucb 
case,  bring  trover  against  him,  though  the  relation  shall 
not  operate  to  make  him  a  trespasser." 

The  distinction  with  respect  to  the  liability  of  the 
sheriff  in  trover,  though  exempt  from  an  action  of  tres- 
pass, had  been  expressly  recognised  in  1 786  in  Smith  v. 
Milles  (a)  as  established  by  Cooper  v.  Chitty.  In  Hit" 
chin  V.  CampbeU  (J),  —  Trinity  term  1  fi  G.  8.,  only  sixteoi 
years  after  Cooper  v.  Chitty^  —  which  was  an  action  of 
indebitatus  assumpsit  against  an  execution  creditor  for 
the  amount  of  debt  levied  after  the  act  of  bankruptcy 
but  before  the  commission.  Lord  C.  J,  De  Grey^  in 
delivering  the  opinion  of  the  Judges,  (of  whom  Sir  W. 
Blackstoney  who  reports  the  case,  was  one),  says,  **  That 
the  legal  effect  of  an  act  of  bankruptcy  committed  by  a 
trader,  is  to  put  it  in  the  power  of  the  commissioners,  by 
relation,  to  divest  the  property  of  the  bankrupt  from  that 
time,  in  case  a  commission  is  afterwards  issued.  Thb 
relation  takes  place  in  every  instance  but* those  excepted 
by  the  statute  1  Jac.  1.,  21  Jac.  1.,  and  19  G.  2.  Exe- 
cutions are  not  among  those  excepted  cases,  but  are 
expressly  declared  void  by  the  statute  21  Jac.  1.  Yet, 
notwithstanding  this  transfer  of  the  property  by  relation, 
the  sheriff  is  certainly  no  ttespasser  by  taking  the  goods 
in  execution  after  the  act  of  bankruptcy  and  before  the 
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com- 


\ 


IN  THE  Third  Year  of  WILLIAM  IV. 


499 


oommission  issued.  So  ruled  in  Letchmere  v.  Tlior&m* 
good  {a)  and  in  Cooper  v.  Chilty.(b)  But  by  selling  the 
sheriff  converts  the  goods,  and  then  trov^***  is  maintain- 
able against  the  sheriff  or  his  vendee,  or  the  plaintiff  in 
the  original  action."  A  former  action  had  been  brought 
in  tracer  against  the  sheriff  and  the  defendant,  in  which 
there  was  a  verdict  and  judgment  for  the  defendant. 
As  to  which  action  the  Chief  Justice  observed,  "  As 
there  was  clearly  a  conversion  before  the  action  of  trover, 
the  only  question  could  be  on  ihe  property  ;^^  thereby 
intimating,  that  if  the  goods  belonged  to  the  bankrupt 
there  could  be  no  defence*  And  according  to  the  report 
of  the  same  case  in  Wilson  (c)  the  Court  say,  "  That  the 
action  brought  in  trover  against  the  sheriff  of  Surrey  and 
the  defendant,  to  recover  the  value  taken  in  execution, 
XDell  lay^  In  the  year  1792  Grose  J. ,  in  the  case  of 
Farr  v.  Newman  {d\  after  adverting  to  the  difficulty  on 
the  part  of  the  sheriff  of  distinguishing  between  the 
goods  of  an  executor  and  the  goods  of  a  testator,  says, 
^^  If  this  would  be  a  sufficient  answer  in  the  mouth 
of  the  sheriff,  what  are  we  to  say  to  cases  of  a  much 
severer  line  of  justice;  cases  where  a  sheriff  is  con- 
sidered as  a  tort  Jeaser  by  relation ;  cases  of  bank- 
ruptcy ?"  In  the  case  of  Menham  v.  Edmonson  {e)  the 
act  of  bankruptcy  took  place  in  December  1796,  the 
execution  on  the  30th  of  March  1797,  and  the  commis^ 
sion  issued  in  the  Jutie  following.  The  execution 
creditor  having  accompanied  the  sheriff's  officer  at 
the  time  of  the  execution,  he  was  sued  by  the  assignee 
in  trover;  and  it  being  objected  that  the  action  should 
have  been  brought  against  the  sheriffs  in  whose  hands 
the  money  remained,  it  was  not  contended  that  the 
action   might  not  have  been  maintained  against  him« 
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Eip-e  C  J.,  after  stating  that  he  had  some  doubt  at 
first  ^'hetbsr  the  action  should  not  have  been  brought 
for  the  money  as  the  execution  had  been  regularly 
made  under  the  authority  of  the  law,  and  the  goods 
regularly  sold,  observed,  "  There  is  a  fact,  however, 
in  this  case,  which  decides  the  point,  viz.  that  the 
defendant  was  in  company  with  the  sheriflF's  officer  at 
the  time  of  the  execution.  By  the  case  cited,  B»ah  v. 
Baker  (a)y  it  appears  that  trover  may  be  maintaioed 
against  the  party  himself  if  he  give  bond  to  the  sheriff 
because  that  is  equal  to  intermeddling;  actual  inter- 
meddling therefore  must  be  equal  to  giving  a  bond." 
Here,  the  liability  of  the  sheriff  himself  seems  to  have 
been  assumed,  and  the  participation  of  the  Defendant  in 
his  act,  is  stated  as  the  ground  of  his  liablity.  In  the 
year  I8O79  the  point  now  in  question  was  distinctly  made 
before  Mr.  Baron  Wood  in  Poller  v.  Starkie,  and  that 
Judge,  whose  practical  experience  as  well  as  learning 
are  well  known,  held  the  sheriff  liable ;  in  which  be  was 
confirmed  by  the  court  of  exchequer.  Eight  years 
afler  this,  the  case  of  fVt/alt  v.  Blades  (b)  occurred  before 
Lord  Ellenboroug/iy  in  which  the  act  of  bankruptcy 
having  taken  place  on  the  8th  of  Decembet^  tlie  goods 
were  seized  and  carried  to  a  broker  on  the  8th  of  FA* 
i^uary^  and  the  commission  issued  on  the  12th  of  the 
same  month;  and  Lord  Ellenborough  held  ia  trover 
against  the  sheriff,  that  the  removal  was  a  sufficient  con- 
version  to  support  the  action,  though  the  goods  were 
never  sold,  but  remained  at  the  brokers,  in  consequence 
of  a  notice  not  to  sell :  and  though  no  demand  of  the 
goods  had  been  made,  no  objection  was  made  to  the 
liability  of  the  sheriff  to  answer  for  the  conversion.  In 
eight  years  more,  in  the  year  1821,  the  point  was  again 
raised  in  Xjazarus  v.  Waithman  {c)  in  the  time  of  Lord 


(a)  %  Str.  996. 

(b)  zCampb,Z9^» 


(c)  sB.  ilf.  313. 


Chief 
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Chief  Justice  Dallas^  when  the  Court  of  Common  Pleas, 
after  an  argument  in  which  Bayley  v.  Bunning  and  the 
old  cases  were  cited,  decided  against  the  sheriff.  Mr. 
Justice  Burrough  saying  that  the  point  was  settled  long 
before  he  knew  Westminster  Hall.  Again,  in  1828, 
in  Price  v.  Helyar  (a),  in  the  time  of  Lord  Chief  Justice 
Best^  the  same  Court  came  to  a  similar  determination. 
And  the  judgment  of  that  Court,  in  Carlisle  v.  Gar- 
land  {J})  in  1831,  in  the  time  of  the  present  Lord  Chief 
Justice,  was  conformable  to  the  former  decisions.  Finally, 
in  the  same  year,  1831,  the  Court  of  King's  Bench,  in 
IHUon  V.  Langley  [c\  also  decided  in  the  same  manner 
against  the  sheriff.  Upon  that  occasion  the  noble  and 
learned  Lord,  whose  loss  we  so  recently  had  occasion 
to  deplore,  (Lord  Tenterden)  expressed  the  opinion  of 
the  Court  in  the  terms  which  I  desire  to  adopt,  and 
with  which  I  shall  now  conclude,  ^^  He  (the  sheriff) 
must  obey  the  writ,  but  he  is  also  required  to  know 
whose  goods  he  takes.  I  think,  in  this  case,  we  ought 
to  say  that  we  consider  ourselves  bound  by  the  many 
decisions  which  have  taken  place  establishing  the  liability 
of  the  sheriff."  I  am  therefore  of  opinion,  that  the 
judgment  of  the  Court  of  Exchequer  for  the  Defendant 
Jewison  ought  to  be  reversed. 


Balme 

HUTTON. 


Gaselee  J.  Upon  the  best  consideration  I  have  been 
able  to  give  to  this  case,  I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  ought  to  be  affirmed ; 
and,  although  I  am  sorry  to  have  the  misfortune  of 
differing  from  those  of  my  learned  brethren  who  have 
preceded  me,  and  also  of  those  who  are  to  succeed  me 
upon  this  occasion,  it  is  a  matter  of  great  consolation  to 
me,  that  I  am  supported  by  the  unanimous  opinion  of 
the  Court  of  Exchequer.  The  reasons  upon  which  that 
judgment  is  founded  are  so  fully,  and  to  me,  so  satis- 


(a)  j^Bingb.s91* 

(b)  7  Bingb,  298. 


(f)  %B.  li  AdoLizi> 

K  k  4  factorily 
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1853.       factorily  stated  by  the  Lord  Chief  Baron  in   the  re- 

~ '  ports  of  the  case  in  2  Crompton  and  Jarvis,  page  20. 

^  and  in  1  Tyrwhitt,  17.>  that  I  should  consider  myself 

HuTTOK.      guilty  of  an  unnecessary  waste  of  time,  were  I  to  repeat 

them  from  the  reports ;  and  I  should  run  a  considerable 

risk  of  weakening  their  impression,  were  I  to  attempt 

to  state  them  in  any  other  terms. 

There  is  certainly  great  weight  in  the  argument,  that 
the  decisions  in  Cooper  v.  Chittyy  and  many  subsequent 
cases,  are  contradictory  to  that  of  the  Court  of  £zr 
chequer ;  and  if  they  had  corresponded  with  the  older 
cases,  so  that  there  had  been  a  constant  course  of  de- 
cision  in   the  same  way,   I   should  have   very  much 
hesitated  before  I  should  have  ventured  to  break  in  upon 
them;  and  it  is  to  that  consideration  that  I  attribute 
my   having  concurred    in  the  judgment  given  by  the 
Court  of  Common  Pleas  in  the  case  of  Price  v.  Hefyar, 
having  always  considered  that  if  .the  case  were  a  new 
one,  the  sheriff  was  undoubtedly  entitled  to  protection. 
Independent,  however,  of  the  circumstance,  that  in  the 
case  of  Cooper  v.  Chitty,  and  many  of  the  subsequent  ones, 
the  acts  of  the  sheriff,  after  he  had  notice  of  the  bank- 
ruptcy, were  sufficient  to  support  the  decision  of  those 
cases,    it  appears   to   me   that  the    earlier  cases  are 
authorities  in  favour  of  the  sheriff,  and,  therefore,  that 
in  affirming  the  judgment  of  the  Court  of  Exchequer 
on  this  occasion,  we  should  not  be  overturning  the  con- 
stant course  of  the  authorities  upon  the   subject,  but 
restoring  the  law  as  it  was  laid  down  and  acted  upon  in 
the  reign  of  Charles  II.,  and  from  thence  downwards  to 
the  time  of  the  decision  in  Cooper  v.  Chitty.  " 

Upon  considering  the  several  reports  of  the  case  of 
Bayley  v.  Bunning^  it  is  not  quite  clear  that  the  allega* 
tion  in  the  judgment  of  the  Court  of  Exchequer, -*—  that 
in  deciding  the  case  di  Bayley  v.  Bunning  the  Court  by 
disallowing  the  objection  that  the  goods  were  to  be  con- 
sidered as  bound  by  the  teste  of  the  writ  of  execution, 

which 
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which  was  before  the  act  of  bankruptcy,  allowed  the 
other  objection,  viz.  that  the  taking  was  lawful  in  respect 
of  the  character  of  the  person  by  whom  it  was  made,  — - 
is  quite  accurate ;  for,  although  the  latter  was  clearly  one 
of  the  grounds  of  the  decision,  it  is  not  so  clear  that  it 
was  the  only  one.  The  report  in  LevinZf  concludes 
thus:  '^And  afterwards.  Easier  18th,  judgment  was 
given  for  the  Defendant ;  he  being  an  officer  obliged  to 
execute  the  writ,  who  could  not  be  aware  of  any  acts  of 
bankruptcy,  or  know  that  any  of  them  would  be  acted 
upon."  And  the  report  in  Siderfin  states  the  Court  as 
to  the  other  point,  viz.  the  character  of  the  sheri£P,  were 
clear  that  the  bailiff  is  not  guilty  of  trover;  for  that 
the  sheriff  took  the  goods  lawfully. 

During  the  argument  of  this  case  in  the  Court  of 
Error,  a  doubt  was  thrown  out  whether  the  case  of 
Bai/ley  v.  Bunning  was  an  action  of  trover ;  and  it  was 
su^t^ested,  that  it  might  be  an  action  of  trespass,  and  so 
reconcile  all  the  cases.  The  original  roll  has,  therefore, 
been  inspected,  and  it  thereby  clearly  appears  that  the 
form  oi  action  was  trover. 


18S3. 


LiTTLEDALE  J.  It  is  admitted  on  all  hands  that,  — 
as  far  as  relates  to  the  judgment-creditor  if  he  interferes 
in  the  sale  or  receives  the  produce  after  the  sale,  and 
also  the  vendee  of  the  sheriff  or  other  officer, — the  goods 
of  the  biiikrupt  are,  upon  the  assignment  to  the  as- 
signees, vested  in  them  by  relation  to  the  act  of  bank- 
ruptcy, so  as  to  avoid  all  mesne  acts  and  dispositions ; 
and  that,  both  upon  the  words  of  the  various  acts  of 
parliament,  and  the  uniform  construction  that  has  been 
put  upon  those  acts,  and  the  policy  of  the  bankrupt 
laws.  And  therefore  I  do  not  think  it  necessary  to  ad- 
vert to  any  authorities  as  to  the  ground  or  effect  of 
relations  either  at  common  law  or  by  any  acts  of  par- 
liament 

The  words  of  the  act  of  parliament  relating  to  bank- 
rupts 
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rupts  are  general,  and  make  no  exceptions  as  to  the 
persons  to  be  bound,  only  indeed  thtit  as  the  King  i^ 
not  named  in  them,  they  do  not  affect  the  crown  till 
there  is  an  actual  assignment  of  the  property. 

But  it  is  contended  on  the  behalf  of  the  Defendant, 
that  he  is  to  be  exempted  from  liability  for  seizing  and 
selling  if  he  has  no  notice  of  an  act  of  bankruptcy. 
And  he  contends  this  upon  two  grounds :  first,  that  the 
older  stetutes  of  33  &  34  Hen.  8.  c.  4.,  13  Eliz.  c.  % 
Ijac.l.  r.l5.,  i9jac.l.  c.  19.,  and  5  6.2.  r. 30.  do 
not  extend  to  the  sheriff*  at  all,  and  that  the  last  statute 
of  6  6. 4.  does  not  increase  the  liability  of  the  sheriff 

The  statute  of  Hen.  8.  says,  the  sale  by  the  com- 
missioners shall  be  good  and  effectual  against  the  bank- 
rupts, their  heirs  and  executors,  as  though  the  sale  had 
been  made  by  the  bankrupt  at  his  own  free  will  and 
liberty. 

IS  Eliz.  c.T.  S.2,  says  the  sale  by  the  commis- 
sioners shall  be  good  and  effectual  (after  an  enumer^ 
ation  of  various  descriptions  of  persons)  ^'  against  tU 
other  persons  claiming  by,  from,  or  under  the  bankrupt 
by  any  act  had,  made,  or  done  after  he  shall  become 
bankrupt." 

The  other  acts  of  the  I  Jac.  1.,  19  Jac.  1.,  and  5  G.2., 
as  to  the  sale  or  assignment  by  the  commissioners,  all 
refer  to  the  stat.  of  Eiiz.j  and  no  fresh  powers  are 
given  to  the  commissioners,  except  that  the  twenty- 
sixth  section  of  the  5  G.  2.  directs  the  commissioners 
to  assign  to  assignees  for  the  general  benefit  of  creditors 
who  prove  their  debt. 

But  I  think  that  the  words  of  the  statute  of  Elizabeth 
are  sufficient  to  bind  the  sheriff*;  for  though  be  does 
not  claim,  as  to  any  beneficial  interest,  ftx>m  the  bank- 
rupt, yet  he  claims  to  sell,  for  the  purpose  of  paying 
over  the  proceeds  to  the  creditors  of  the  bankrupt,  and 
the  person  to  whom  he  sells  certainly  claims  under  the 
bankrupt;  and  it  would  be  somewhat  extraordinary  if 

the 
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the  sherif]^  who  sells  under  such  circumstances,  was  to 
be  excepted  out  of  the  operation  of  the  statute. 

I  may  observe,  that  I  am  not  aware  that  this  point 
has  ever  been  raised  before,  which,  if  there  had  been 
any  ground  for  it,  would  surely  have  been  done,  con- 
sidering the  great  variety  of  cases  in  which  this  subject 
has  been  agitated  for  the  last  70  years. 

The  statute  of  6  G.  i.  c.  16.  is  differently  expressed 
from  the  former  acts :  in  the  twelfth  section  it  says  the 
commissioners  are  to  assign  in  manner  after  directed ; 
and  then  the  manner  is  directed  in  the  sixty- third  sec- 
tion, which  contains  no  such  words  as  are  contended  to 
be  a  limitation  of  the  persons  bound. 

But  I  do  not  consider  whether  this  enlarges  the 
power  of  the  commissioners  or  not,  because  I  think  the 
former  acts  extend  to  sheriffs  and  other  similar  public 
officers. 

But  it  is  said  the  law  will  make  an  implied  exception 
in  favour  of  the  sheriff  or  other  person  having  the  exe- 
cution of  process,  because  he  is  bound  to  obey  the  king's 
writ,  and  it  would  be  very  hard  to  make  him  liable 
to  an  action  when  he  acts  according  to  the  best  of  his 
judgment,  and  has  no  means  of  ascertaining  whether 
the  debtor  has,  or  has  not,  committed  an  act  of  bank- 
ruptcy. 

With  regard  to  his  being  a  public  officer,  and  that  he 
is  bound  to  obey  the  king's  writ,  there  is  no  doubt  but 
he  is,  and  in  the  execution  of  that  duty  he  ought  to  be 
protected. 

But  the  question  is,  does  he  act  in  obedience  to  the 
king's  writ  ?  That  commands  him  to  take  the  goods  of 
A. ;  but  how  can  they  be  said  to  be  the  goods  of  A. 
when  A  himself  has  lost  his  power  of  conferring  any 
property,  and  when  the  judgment-creditor  has  no  right 
to  have  them  as  the  goods  of  ^.,  and  when  the  person 
to  whom  the  sheriff  will  sell  has  no  such  right  ? 

And  the  result,  therefore,  is,  that  instead  of  seisiflg 

the 
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the  goods  of  A.  he  seizes  the  goods  which,  by  relatioo, 
have  become  the  goods  of  the  assignees. 

But  it  may  be  said  they  are  the  goods  of  A. ;  that  be 
has  acquired  them ;  that  he  is  in  possession ;  treats  them 
as  his  own,  and  no  other  person  has  yet  acquired  a 
right  to  them. 

But  by  the  act  of  bankruptcy  there  is  a  sort  of  stamp 
or  mark  fixed  upon  them,  which,  though  invisible  at 
first,  afterwards  is  brought  into  light  by  the  commission, 
and  attaches  upon  them  so  as  to  destroy  all  property  in 
the  bankrupt,  which  destruction  of  property,  though  not 
apparent  at  the  time  of  the  levy,  afterwards,  when  the 
commission  and  assignment  take  place,  operates  in  the 
same  way  as  if  the  whole  had  been  known  at  first. 

He  takes  upon  himself  to  sell  goods  which  the  judg- 
mentrcreditor  has  no  right  to  have  sold,  and  which  the 
person  who  buys  from  the  sheriff  has  no  right  to  buy. 

How  can  this  be  acting  in  obedience  to  the  king^s  writ? 

As  to  the  hardship  upon  the  sherifi^  the  general  policy 
of  the  bankrupt  laws  makes  many  things  apparently  hard. 

It  is.very  hard  that  if  a  man  who  owes  a  trader  money 
pays  it  to  him  honAjide  in  the  regular  course  of  business, 
without  any  suspicion  of  an  act  of  bankruptcy ;  or  if  a 
bankrupt  owes  money  which  he  pays  to  a  creditor  in  the 
ordinary  course  of  business,  he  having  no  suspicion  that 
an  act  of  bankruptcy  has  been  committed;  or  if  a  trader 
sells  his  estate  after  having  committed  a  secret  act  of 
bankruptcy ;  that  all  these  transactions  should  be  ren- 
dered invalid  by  the  general  operations  of  the  bankrupt 
laws :  yet  it  is  so ;  and  it  is  only  by  several  particular 
acts  of  parliament,  applicable  to  these  various  cases, 
that  the  various  hardships  which  I  have  enumerated  are 
corrected  or  modified. 

It  is  a  hardship  on  a  sheriff  if  he  seizes  goods  of 
which  the  debtor  is  in  possession  and  apparent  owner- 
ship, and  it  should  turn  out  that  the  possession  and  ap- 
parent ownership  was  not  fraudulent,  that  the  sheriff 

should 
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should  be  liable;  and  yet  the  circumstances  may  be 
such  as  that  the  sheriff  has  no  means  of  ascertaining  the 
ownership. 

I  think  the  hardship  of  a  case  ought  not  to  form  a 
principle  on  which  the  law  should  act  Society  is  so 
formed  that  many  persons  fill  relations  which  appear  to 
induce  great  hardships.  If  these  hardships  be  of  suffi- 
cient importance  for  the  legislature  to  interfere  they  will 
do  so. 

If  cases  of  hardship  be  brought  before  the  Court  they 
will  frequently  interfere  so  as  to  relieve  the  sheriff,  if  the 
law  will  permit  it.  And  a  late  act  of  parliament,  oflen 
called  the  Interpleader  Act,  in  some  degree  acts  as  a 
relief  to  the  sheriff:  but  that  has  nothing  to  do  with  the 
general  liability  of  the  sheriff. 

But  then  the  Defendant  says,  that  by  the  constructions 
which  have  been  put  upon  the  statutes  by  the  general  ad- 
ministration of  the  bankrupt  law,  public  officers  who  have 
to  execute  process  are  protected  in  cases  like  the  present; 
and  that,  though  for  a  number  of  years  back  there  are 
cases,  and  the  practice  while  these  cases  have  been  in 
force  has  been  against  sheriffs,  yet  these  recent  cases  and 
practice  are  not  according  to  law,  and  that  the  earlier 
cases  are  contrary,  and  that  they  being  the  first  that 
occurred  afler  the  bankrupt  law  was  introduced,  are  to 
be  regarded  as  the  real  existing  law,  not  to  be  over- 
turned by  late  decisions ;  and  more  particularly  the  De- 
fendant says  that  the  whole  of  these  modern  cases  and 
modern  practice  have  been  founded  on  a  misapprehen- 
sion of  the  case  of  Cooper  v.  Chitty  (a),  and  that  in  all 
the  later  cases  the  former  decisions  have  not  been  suffi- 
ciently brought  before  the  Court 

The  earliest  case  urged  on  the  behalf  of  the  Defend- 
ant is  Bailey  v.  Bunning  (5),  and  the  Judges  there  say 


18S3. 


(a)  1  Burr.  %o,    x  Black,  65. 
I  tfnj.  395. 


(Jf)  z  Lev,  173.     z  Sid.  47Z. 
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18S8«       that  the  sheriff's  taking  was  lawful  by  virtue  of  the 
writ 

But  in  Siderfin  the  reporter  makes  a  query ;  for  it  ii 
affirmed  that  the  practice  is,  that  the  sheriff  shall  be 
found  guilty  if  the  party  was  then  a  bankrupt. 

The  special  verdict  has  been  examined  in  Bmlnfy. 
Bunningj  and  it  appears  that  the  sheriff  had  caused  to 
be  made  the  debt  of  the  goods,  chattels,  and  monies 
of  the  bankrupt,  but  that  they  remained  in  his  hands, 
and  he  had  not  sold  or  delivered  them  to  the  judgment- 
creditor,  and  then  it  states  a  demand  and  refusal,  and 
concludes  with  saying  that  they  are  ignorant  whether 
the  taking  was  lawful. 

This  special  verdict  is  quite  imperfect :  there  is  no 
conversion  found,  and  the  question  by  the  jury  is, 
whether  the  taking  was  lawful,  and,  therefore,  in  such  an 
imperfect  case,  the  very  slight  way  in  which  it  is  men- 
tioned in  the  two  reports  makes  the  decision  amount  to 
very  little;  especially  as  one  reporter  states  the  practice 
to  be  contrary ;  and  that  may  account  for  the  language 
of  the  Judges  that  the  taking  was  lawful ;  which  may 
have  been  meant  to  apply  to  the  original  taking  only, 
and  not  to  say  whether,  if  the  goods  had  been  sold,  the 
sheriff  would  be  liable. 

This  case,  however,  as  far  as  it  goes,  is  confirmed  by 
what  the  Court  says  in  Phillips  v.  Thompson,  (a) 

Turner  v.  Felgate  was  mentioned  in  Bailey  v.  Btm^ 
ningy  it  is  reported  in  1  Zjev.  65.  2  Sid.  125.,  and  it  has 
been  considered  as  applicable  to  the  preseht  case. 

That  was  an  action  of  trespass  against  the  creditor 

who  had  obtained  judgment,  and  levied  under  ttjCeri 

facias^  and  the  judgment  was  afterwards  set  aside  by 

rule  of  Court.     And  it  was  there  said  that  the  sheriff 

was  not  liable,  because  he  acted  in  obedience  to  the 


{d)  3  Lev.  X91. 
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king's  writ,  and  that  there  is  a  diiSerence  between  the        183S. 
party  and  the  sheriflTin  that  respect. 

There  is  not  the  least  doubt  about  that.  The  sheriff 
is  protected  by  the  writ,  and  he  need  only  plead  that, 
by  way  of  justification  to  an  action  of  trespass.  But  the 
party  must  plead  the  judgment.  The  sheriff*  is  bound 
to  obey  the  writ ;  but  the  party  must  shew  that  he  had 
authority  to  sue  out  the  writ,  and  that  authority  is  the 
judgment.  If  the  party  was  not  bound  to  shew  the 
judgment  it  would  be  in  the  power  of  any  man,  who 
had  obtained  no  judgment,  to  sue  out  any  sort  of  writ  of 
execution  for  any  amount  that  he  thought  proper. 

But  that  does  not  apply  to  the  present  case;  here 
the  writ  directs  the  sheriff*  to  take  the  goods  of  A.,  and 
if  he  does  take  the  goods  of  A.  it  is  immaterial  to  him 
whether  there  was  any  judgment  against  A.  or  not 

But  the  complaint  is,  that  he  does  not  obey  the  king's 
writ,  and  that  being  directed  to  take  the  goods  of  A^  he 
takes  goods  which,  though  in  the  possession  of  ^.,  yet  by 
operation  of  the  bankrupt  law  ultimately  turn  out,  in 
point  of  law,  not  to  be  the  goods  of  A. 

The  case  of  Lechmere  v.  T/iorowgood  {a)  is  also  cited  in 
favour  of  the  Defendant.  That  was  an  action  of  tres- 
pass against  the  sheriff*.  One  of  the  points  in  dispute 
was,  whether  the  crown  under  an  extent,  or  the  party 
under  a  Jleri  facias  was  entitled  to  the  goods. 

But  the  Court  said  the  sheriffs  were  not  liable  in  this 
action ;  and  there  is  no  doubt  but  that  according  to  the 
modem  cases  he  is  not  liable  in  trespass ;  for  in  Smith  v. 
Milles  {b)  it  was  held  that  an  action  of  trespass  will  not 
lie  against  the  sheriff^  who  seizes  goods  after  an  act 
of  bankruptcy,  and  before  tlie  issuing  of  a  commission, 
even  though  he  afterwards  sells  them.     But,  at  the  same 

{a)  3  Mod,  3a6.    z  Sbo<w.  za.  (b)  i  T.  R*  475- 
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time,  I  mast  observe,  that  in  the  report  of  the  case, 
Lechmere  v.  Thorcywgood^  in  3  Mod.  there  is  nothing 
said  about  the  liability  of  the  sheriff.  Afterwards  an 
action  of  trover  was  brought  against  TopUidy^  the  paity, 
and  Thorawgpod^  and  another,  for  taking  the  goods^  and 
it  is  reported  in  1  Shower,  146.  and  2Ventri$,  169.;  and 
they  pleaded  the  judgment  in  the  fornier  actiooy  and  it 
was  held  to  be  a  bar. 

But  that  was  decided  only  on  the  technical  ground  of 
law,  that  after  a  judgment  for  the  defendants  in  trespass, 
the  plaintiffs  could  not  recover  in  an  action  of  trover  for 
a  conversion  of  the  same  goods :  but  there  is  not  a 
syllable  said  in  the  latter  case  as  to  the  liabili^  of  the 
sheriff;  and  I  think  no  argument  can  be  implied  from 
any  reasoning  upon  technicalities  and  the  form  of  action, 
as  to  whether  the  sheriff  is  liable  for  seizing  and  seUing 
goods  under  circumstances  like  the  present. 

Coles  v.  Davies  {a)  is  also  cited  for  tlie  Defendant 
Lord  Chief  Justice  Holt  there  held  that  the  sheriff  was 
not  liable  to  an  action  of  trover  under  circumstance 
like  the  present.  That  case,  as  far  as  it  goe%  ia 
in  point  for  the  Defendant,  but  it  is  only  a  Nid  Prm 
decision. 

As  to  the  other  cases  of  Bailey  v.  Bunning^  and  LeA^ 
mere  v.  Tkorowgood,  considering  the  imperfect  manner 
in  which  they  are  reported,  and  considering  also  the 
special  verdict  in  Bailey  v.  Bunning,  I  think  they  only 
amount  to  a  declaration  of  the  opinions  of  the  Judges 
there,  that,  generally  speaking,  the  sheriff  was  not 
liable;  but  by  no  means  to  a  judgment  upon  a  quse  like 
the  present,  distinctly  brought  and  argued  before  tbeok 
And  that  therefore  the  courts  in  late  times  are  not  so 
&r  bound  by  those  cases  but  that  they  may  take  anoth^ 
view  of  the  point,  without  being  considered  as  unwar- 
rantably overturning  former  decisions. 

{a)  z  Ld.  tUynu  7a4» 
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The  case  of  Cooper  v.  Chitty  is  the  leading  case  on 
the  subject  in  modern  times. 

I  admit  that  the  facts  of  that  case  are  not  the  same  as 
here,  —  for  there  the  sale  was  after  notice  of  the  act  of 
bankruptcy,  and  after  the  commission  and  assignment,  — 
and  that  the  decision  could  not  of  itself  be  sufficient  to 
authorize  the  Court  to  give  judgment  for  the  Plaintiff. 

That  case  has  been  followed  by  a  variety  of  other 
caseSf  iu  some  of  which  at  least  the  facts  were  the  same 
as  the  present 

I  do  not  think  it  at  all  necessary  to  go  through  these 
caseSf  and  comment  upon  them,  and  upon  the  language 
used  by  particular  Judges,  as  that  has  been  so  fully  done 
already.  The  result  of  these  cases  fully  satisfies  my  mlnd^ 
that  in  the  present  case  the  bailiff  is  liable,  and  i  may 
lay  in  addition,  that  I  have  known  a  great  many  cases 
tried  at  Nisi  Prius^  in  which  the  point  has  never  been 
doubted. 

And  I  would  also  add  in  conclusion,  that  if  the  cases 
of  Boj^  V.  Bunningj  and  Lechmere  v.  Thorowgoodj  had 
been  fiilly  brought  before  the  Court  upon  a  case  like 
the  present,  and  the  judgment  given  according  to  the 
opinion  there  expressed  by  the  Judges,  yet,  if  I  had 
found  that  for  a  series  of  years  there  had  been  so  many 
decisions  and  constant  practice  the  other  way,  then, 
inasmuch  as  the  later  authorities  are  accordiug  to  what 
woold  be  my  opinion,  if  the  question  was  now  for  the 
first  time  to  come  under  consideration,  I  should  say, 
that  the  Court  ought  to  act  upon  the  late  authorities, 
thoogh  by  that  means  the  former  decisions  should  be 
overturned. 

I  hare  not  given  any  opinion  as  to  the  effect  of  the 
respective  indemnities  to  Jemison  and  to  Ingham^  as  I  am 
of  opinion  that  they  are  both  liable  to  this  action,  inde- 
pendent of  any  question  of  indemnity. 

Upon  the  whole  of  the  case,  I  am  of  opinion,  that 
Vol.  IX.  L 1  the 
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the  judgment  of  the  Court  of  Exchequer  ought  to  be 
reversed. 

V. 

HunoN.  Park  J.     This  case  has  been  so  fully  discussed  by 

my  learned  Brothers  who  have  preceded  me,  that  I  am 
much  tempted  merely  to  express  my  concurrence  with 
the  majority.  The  only  reason  why  I  prefer  the  ooa- 
trary  course  is,  that  I  may  not  be  supposed  to  have 
taken  no  pains  to  instruct  myself  in  a  matter  where  the 
Court  of  Exchequer  has  delivered  a  unanimous  judg- 
ment, supported,  as  that  judgment  is,  by  my  learned 
Brother  sitting  next  me,  and  which  judgment  tbe  ma- 
jority of  the  Jiidgcs  now  present  think  ought  to  be 
reversed. 

The  real  point  in  this  case  is,  whether  a  aberiff 
or  bailiff  of  a  liberty  who  seizes  the  goods  of  a  man 
under  a  writ  of  Jieri  facias^  a  secret  act  of  bank* 
ruptcy  having  been  previously  committed,  and  of  wbieh 
the  sheriff  had  no  notice,  is  liable  in  an  actioa  of  trover 
to  the  assignees  of  such  man  under  a  commissioo  of 
bankruptcy  subsequently  issued,  founded  upon  the  said 
previous  act  of  bankruptcy.    I  am  of  opinion  that  be  is. 

It  may  certiiinly  be  hard  on  a  sheriff  or  bailiff  that  bt 
should  be  held  liable  in  a  case  like  the  present,  where 
no  misconduct  can  be  imputed  to  him  or  to  his  officers; 
but  it  appears  to  me  that  if  on  account  of  such  hard- 
ship we  were  to  affirm  this  judgment  of  the  Court  of 
Exchequer,  we  should  break  in  upon  an  established 
rule  of  law,  established  confessedly  for  above  seventy 
years ;  admitted  as  a  clear  rule  in  all  the  text  books  of 
writers  upon  bankrupt  law ;  acted  upon  by  all  pradisen 
in  their  advice  to  clients,  and  con6rmed  by  some  i^f  tbe 
ablest  men  that  have  ever  adorned  the  judicial  seat  !iom 
Lord  Mansfield  down  to  the  present  day }  namely,  froiH 
the  year  175(J. 

The  question  really  is,  whether  these  goods^  wlien 
the  bailiff  seized  them,   were  the  goods  of  the  baok- 

rupt, 
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rapt,    or  the   goods  of   the    assignees   by  relation   to 
the  act  of  bankruptcy.     That  the  act  of  bankruptcy 
vests  the  goods  in  the  assignees  seems  not  to  be  dis- 
puted: then  certainly  the  process  having  commanded 
that  the  goods  of  A.  should  be  taken,  the  sheriff  must 
at   his   peril   answer,    if   he   take    goods   which    have 
become   the    property   of    fi.,    by  being   sued   in    an 
action  of  trover.     Mistake  as  to  the  right  of  property 
at  tlie  time  of  the  seizure  both  in  the  Plaintiff  herself 
and  in  the  sheriff,  as  was  truly  stated  by  my  Brother 
Bayley  in  the  case  I  am  about  to  quote,  will  not  excuse 
the  sheriff.     And  indeed  that  was  a  very  hard  case: 
I  mean  the  case  of  Glasspoole  v.  Young  {a) ^  where  a 
writ  of  execution  issued  against  a  man  named  Meertngj 
the  supposed  husband  of  the  plaintiff,  who  really  believed 
herself  to  be  his  lawful  wife  at  the  time  of  the  seizure  of 
the  goods,  which  had  been  her  property ;  but  after  this, 
the  woman  discovering  that  a  former  wife  was  living, 
and  the  marriage  with  her  consequently  void,  recovered 
the  value  of  the  goods  against  the  sheriff  in  an  action  of 
trover,  by  the  unanimous  judgment  of  Lord  Tenterden^ 
and  my  Brothers  Bnyley^  Littledale^  and  James  Parke. 
The  role  of  law,  then,   is  undoubted,  that  the  sheriff 
must  'at  his  peril  seize  the  goods  of  the  party  against 
whom  the  writ  issued  ;  and  if  they  have  ceased,  without 
fraud,  to  be  the  goods  of  that  party,  the  sheriff  is  liable 
if  he  seized  them,  though  not  cognizant  of  the  change  of 
property.     The  hardship,  then,  can  be  no  argument  if 
the  law  be  clear,  for  there  are  many,  many  cases  in 
which  the  law  has  thrown    a  similar  liability  on    the 
sheriff^   not   regarding   the   hardship ;    and  I  am   not 
a^are  of  any  exception  in  any  bankrupt  acts  in  favour 
of  the  sheriff.     For  as  Lord  Ellcnborough  said,  in  the  case 
of  Stevens  v.  Elvoall  (6),  "  the  Court  must  be  governed 
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by  the  principles  of  law,  and  not  by  the  hardship  of  any 
particular  case;  for  what  can  be  more  hard  than  the 
common  case  of  trespass,  where  a  servant  has  done 
some  act  in  assertion  of  his  master's  right,  that  he  shall 
be  liable  not  only  jointly  with  his  master,  but  if  his 
master  cannot  satisfy  it,  for  every  penny  of  the  whole 
damage,  and  his  person  also  shall  be  liable  for  it?"  Bat 
the  sheriff  is  in  a  much  better  situation,  for  though  he 
must  often  act  at  his  peril,  and  sustain  losses,  yet  be  has 
considerable  fees  in  poundage,  &c.  to  remunerate  him. 

It  is  admitted,  indeed  it  was  impossible  to  deny,  that 
the  point  has  been  expressly  decided  over  and  over 
again ;  but  it  is  desired  that  all  those  cases  should  be 
overturned  because  they  all,  it  is  said,  depend  upon  the 
case  of  Cooper  v.  Chiity^  and  none  of  the  latter  casea  r^ 
to  the  cases  before  Cooper  v.  Chitty^  and  which  are  at  va- 
riance with  that  decision :  for  those  who  wish  to  overtom, 
allege,  that  if  the  Courts  had  looked  at  those  prior  de* 
cisions,  they  never  would  have  upheld  Lord  Mamfdt% 
doctrine,  and  that  of  his  brethren.  This  seems  to  me 
to  be  a  most  disingenuous  argument,  and  not  very  com- 
plimentary to  the  Judges  who,  numerous  and  powerfU 
in  knowledge  and  talent  as  many  of  them  have  been, 
have  decided  those  latter  cases.  It  is  true  that  in  Uie 
arguments  of  some  of  them  the  older  cases  of  Bailey  v. 
Btmningy  Letchmere  v.  Thort/mgood^  and  others,  have 
not  been  mentioned ;  but  are  we  thence  to  infer  that  the 
learned  Judges  were  unacquainted  with  or  did  not 
weigh  those  decisions  ?  The  fact  is  directly  otherwise; 
and  the  fair  and  legitimate  inference  is  the  reverse. 
The  later  Judges,  it  is  said,  have  followed  Cooper  "n. 
Chitty,  Be  it  so;  then  they  must  have  read  it,  and 
they  could  not  do  so  without  seeing  the  coses  I  hafe 
alluded  to,  reasoned  and  commented  upon  both  at  the 
bar  and  on  the  bench;  and  therefore  the  fair  and 
legitimate  inference  is,  that  the  Judges  were  of  opinion 

that 
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that  Cooper  v.  Chittyy  if  it  did  not  overturn  the  former 
decisions,  was  more  consonant  to  reason,  public  conve- 
nience, and*  sound  policy,  in  holding  the  sheriff  liable 
even  in  the  case  of  mistake  and  ignorance :  and  it  is  to 
suppose  that  the  Judges  shut  their  eyes,  and  remained 
wilfully  ignorant  of  the  prior  cases :  besides,  it  is  a  mis- 
take in  the  judgment  of  the  Court  of  Exchequer,  when 
they  allege  that  none  of  the  cases  later  than  Cooper  v. 
Chitty  refer  to  Bailey  v,  Bunning ;  for  the  contrary  is 
the  fact.  I  have  considered  the  cases  alluded  to;  and 
although  I  do  not  highly  approve  of  very  long  and 
elaborate  judgments,  yet  I  must  say  that  in  all  the 
Reports  of  the  different  stages  of  the  case  of  Letchmere 
V.  Thorawgoody  and  Letchmere  v.  Toplady^  it  is  most 
difficult  to  get  at  the  real  history  of  that  case ;  but, 
taking  them  altogether,  one  thing  seems  clear,  that  the 
sheriff  was  held  not  to  be  a  trespasser  in  such  a  case  as 
this ;  and  no  Judge  in  Cooper  v.  Chitty^  nor  in  any  case 
since,  has  so  considered  him.  It  was  also  held  in  Letch^ 
mere  v.  Toplady^  where  trover  was  afterwards  brought, 
that  it  would  not  then  lie,  not  that  it  would  not  lie 
generally  speaking,  but  that  the  plea  of  a  judgment  in 
the  case  of  trespass  against  the  sheriff  was  a  good  bar 
by  way  of  estoppel.  Whether  the  Court  was  right  or 
wrong  in  this  latter  opinion  I  do  not  stop  to  enquire :  if 
wrong,  it  weakens  the  authority  of  the  case  altogether ; 
if  right,  it  does  not  militate  against  the  position  that 
trover  generally  will  lie,  though  trespass  will  not,  against 
the  sheriff.  In  Comberbachy  123.  he  makes  Lord  Chief 
Justice  Holt  say,  that  the  property  of  the  goods  is  vested 
by  the  delivery  of  the  writ  oijieri  facias  even  against 
the  king's  extent.  This  Lord  Mansfield  truly  says  he 
could  not  have  said,  for  no  inception  of  an  execution 
can  bar  the  crown.  Lord  Holt  himself  in  another 
case,  says  the  direct  contrary  to  what  Comberbach  here 
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reports  of  him ;  for  in  Smallcomb  v.  Cross  (a)  bis  Lord'- 
ship  says,  *^  The  property  of  the  goods  is  not  nbsolutdy 
bound  by  the  delivery  of  the  writ  to  the  sheriff."  And 
this  question  is  novr  happily  set  at  rest  by  the  decision 
of  the  House  of  Lords  last  session  in  Giles  f.  Graopr. 
Besides,  it  is  difficult  to  understand  when,  and  by  whom 
this  case  was  decided.  3^^  Modern  decided  this  case  in 
Trinity^  4th  James  II.,  at  which  time  Sir  John  Holt 
was  not  Chief  Justice :  for  it  i^  clear  mxitter  of  history, 
that  he  was  appointed  upon  the  Revolution  in  the  room 
ef  Sir  Richard  Wright^  who  continued  all  the  Michaelmas 
term  following  the  landing  of  King  William  to  be  Chief 
Justice;  and  no  Hilary  term  was  kept  in  consequeixs 
of  the  Revolution.  Comberbach  makes  the  decision  take 
place  xxiTrinityy  first  of  King  JViUianiy  twelve  months  afier 
the  date  of  the  former;  and  Shcfwer  states  the  decision  to 
have  taken  place  in  Easter^  first  of  King  William*  The  case 
of  Ltctchmerey.  Topladywas  in  the  Common  Pleas,  AiZ<iij!, 
second  of  William  and  Maty.  My  only  object,  in 
making  these  observations,  is  to  shew  the  extreme  in- 
accuracy and  inattention  of  those  persons,  who,  by  this 
inaccuracy  in  dates,  may  be  presumed  to  have  tal^n 
their  accounts  of  what  passed  from  others,  but  not  to 
have  been  themselves  present;  for  even  the  publisher 
of  3d  Modern^  says  in  his  Preface,  that  he  must  con- 
fess that  some  of  the  late  reports  (of  course  not  mean- 
ing his  own)  are  collected  with  very  little  judgment 
Bayley  v.  Bwming  (&),  which  is  also  mentioned  in 
Phillips  V.  Thompson  (c),  was  undoubtedly  an  action 
of  trover;  but  for  the  reasons  so  ably  given  by  my 
brother  Bosanquet^  and  which  I  therefore  shall  not  re- 
peat, it  is  clear  that,  even  giving  full  credit  to  the  deci- 
sion it  does  not  at  all  govern  this  case:  Siderfin  does  not 
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agree:  but  even  if  it  were  more  applicable  to  this  cas^i 
I  cannot  feel  all  that  respect  for  such  unsatisfactory 
accounts  of  that  decision,  so  at  least  as  to  induce  me  to 
agree  to  oveKurn  the  uniform  and  consistent  train  of 
judgments  of  seventy*  six  years  and  more  by  some  of  the 
ablest  Judges  that  Westminster  Hallhas  seen. 

The  oldest  man  now  living  remembers  no  other  rule 
upon  this  point,  than  that  which  it  is  supposed  Cooper  v. 
CAiV^y  established :  and  admitting,  for  argument  only,  that 
that  was  a  novel  decision,  yet  no  inconvenience  has  re- 
sulted from  it:  Judges  have  been  followers  of  it,  counsel 
and  attornies  have  advised  on  its  strength,  and  merchants 
faave^  as  assignees,  known  and  abided  by  the  rule :  and  it 
is,  as  we  well  know,  frequently  immaterial  how  points  of 
law  are  determined,  provided  they  are  known  and  uni- 
form ;  and,  certainly,  this  point  of  law  has  been  known  . 
and  uniform  for  the  long  period  I  have  mentioned.  I  was, 
therefore,  surprised  to  observe  in  one  of  the  arguments 
df  this  case  in  the  court  below,  a  statement,  that  there 
bad  been  some  recent  decisions  on  this  subject     Who 
were  the  Judges  that  decided  Cooper  v.  Chitty  ?     Lord 
Mdns/leldf  who  is  not,  I  believe,  remembered  by  any  one 
present,  myself  excepted :  but  he  was  a  Judge  who,  in 
the  expressive  language  of  one  who  knew  him  well,  and 
who  could  duly  appreciate  his  learning  and  ability,  so 
enlarged  and  commented  upon  cases,  and  was  so  power- 
ful in  argument,  that  his  hearers  were  sometimes  lost  in 
admiration,  at  the  strength  and  extent  of  the  human 
understanding.     His  colleagues,  when  Cooper  v.  Chitty 
was  decided,    were    no  other   than    Sir  John  Eardley 
Wilmot^  afterwards  Chief  Justice  of  the  Common  Pleas ; 
the  very  learned  Mr.  Justice  Foster;  and  Mr.  Justice 
Dennison.     Was  it  a  hasty  decision  ?  it  was  argued  in 
two  different  terms  by  four  of  the  most  eminent  advo- 
cates of  that  day,  after  which  the  Court  took  time  to 
deliberate ;  and  then  Lord  Mansfield  delivered  a  clear^ 
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locid,  and  argumentadve  judgment  of  himself  and  hn 
three  most  learned  brethren ;  and  ooounented  npon  the 
case*  of  Bailey  v.  Sunning^  and  Lechmere  v.  Tkmmy 
good^  in  a  waj  which  shows^  at  leasts  that  they  had 
by  no  means  been  overlooked  by  them*  The  caaa  of 
Cooper  V.  CAitty  is  best  reported  m  the  first  vohnne  af 
Lord  KenyofCs  Cases^  p.  395^  although  there  as  m 
material  difference  between  KenyoHf  Blaciai^ne^  mai 
Burrow;  and  whoever  reads  with  attentioa  Lord  Kemfm/M 
note,  though  his  Lordship  was  then  a  very  yooBg  ouddIi» 
will  discover  all  the  accuracy  and  acnteneas  of  that  gieat 
mind^  so  well  remembered  by  us  who  saw  hins^  as  asan j 
of  us  saw  him,  in  the  full  splendour  of  it;  and  wken 
reading  this  luminous  judgment  of  Lord  MansfM^  ar 
reported  by  his  eminent  successor,  I  cannot  but  laaneol 
that  in  the  course  of  some  of  the  arguments  in  the  4mm 
now  under  consideration.  Lord  MatisfiM  sfaoidd  hi 
charged  with  making  a  very  useless  display  of  whal 
would  appear  to  be  legal  knowledge,  and  fillkig  vip  wbl 
pages  with  what  might  have  been  expressed  ia  six  Mi 
I  am  sorry  to  say  the  judgments  of  modern  days 
clum  a  superiority  in  conciseness  and  beau^  above 
those  of  Lord  Mansfield.  Were  I,  after  the  discnasien 
this  case  has  undergone  at  the  bar,  and  aftet  iha 
luminous  argument  of  my  Brothers  who  have  preceded 
me,  to  travel  through  and  to  comment  upon  all  ika 
cases  since  Cooper  v.  CAiitt/y  which  have  been  uuifiMrav 
I  should  indeed  be  justly  chargeable  with  making  vse** 
less  d!S})tay  of  l^;al  knowledge.  I  shall  merely  mciuioo 
them,  and  a  host  of  learned  persons  who  have  afl^rmed 
the  doctrine. 

Smith  V.  Milks  (a)  was  an  action  of  trespass,  and' 
Askurst  and  Butler  Justices,  after  time  taken  to  con^^ 
sider,  held  it   would   not  lie,   bnt   expressly  took  the 
distinction  between   trover  and  trespass;  and  a  king 

(a)  I  T.  R,  475. 
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pasBage  of  Lord   Mans/lekTs  judgment  in   Cooper  t.        188S. 
CUity  18  read  by  Mr.  Justice  Ashurst^  and  adc^ted  by 
the  Court.     Mr.  Justice  Ashurst  was  not  an  eloquent  ^ 

many  but  he  was  always  reckoned  a  learned  Judge ;  and  Huttov. 
of  the  high  legal  character  of  Mr.  Justice  BulUr  all 
the  profession  formed  a  very  just  estimate.  Iq  Potter  v. 
Starkejf  (a)^  Mr.  Baron  Wood  first,  and  the  whole  Court 
of  Exchequer,  held  that  the  sheriff  was  liable  ui  trover, 
iboogfa  he  seized,  sold,  and  actually  paid  over  the  money 
beCbce  a  commission  issued,  and  before  any  notice ;  say* 
ing  that  this  necessarily  followed  firom  Cooper  ▼.  Chitty^ 
finrrk  vat  an  unlawful  interference  with  another's  goods* 
la  Si€vettt  V.  Elwall  (b)  it  was  held  that  a  servant  mny  be 
cluurged  in  tfover  though  the  act  of  conversion  be  done 
fi3r>tba  benefit  of  the  master,  and  Lord  EUenborough 
obaerved  that  the  Court  must  be  governed  by  the  prin* 
ciples  4>f  law,  and  not  by  the  hardship  of  any  particular 
Cflw«  Wyatt  V.  Blades  (c)  is  supposed  (in  the  judg- 
ment we  are  now  considering)  not  to  shew  sufficiently 
whet  the  opinion  of  Lord  EOatborough  was,  nor  wbe« 
tbev  the  point  now  under  consideration  was  there 
reiaed*  The  facts  of  that  case  were  similar  to  thoae 
DOi^  before  us;  and  it  seems  to  me  impossible  that 
Jjotd  EUenborough,  though  the  counsel  might  not  have 
stated  the  case  with  much  precision,  could  have  decided 
as  Jw  did  if  he  had  not  had  the  supposed  point  of 
Cooper  V.  ditty  in  his  view.  The  case  of  Lazarus  v. 
Waiikman{d)  was  decided  by  the  Court  of  Common 
Pleas,  during  the  Chief  Justiceship  of  Sir  R.  Dallas,  in 
the  same  way  as  Cooper  v.  Chitty  was.  I  speak  not  of 
any  opinion  of  mine  in  that  case,  but  I  can  speak  of  twa 
of  the  Court,  happily  still  alive,  though  no  longer  of 
our  body, — two  better  lawyers  couM  not  be  foondy  —I 

{m)  4M.  isf  S.  160.  (r)  3  Campi.  396. 

{b)  4M.^S.  %59.  (d)  SB.M.  314. 
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mean  my  Brothers  Burrough  and  Richarcbon*  The 
former  states  the  pohit  to  have  been  settled  long  before 
he  knew  Westminster  Hall;  the  latter  (and  no  man  had 
more  practical  experience)  says,  that  the  law,  as  to  s 
question  of  this  nature,  had  been  long  since  settled,  and 
had  frequently  occurred  of  late  years  at  Nisi  Prim. 
There  must  have  been  an  accidental  mis-statement  in 
the  judgment  below,  when  it  is  supposed  that  Lazana 
V.  Waithman  was  decided  altogether  upon  Qx)per  v. 
Chiity^  and  that  none  of  the  earlier  cases  were  men- 
tioned ;  those  who  know,  as  I  of  course  did,  the  infinite 
pains  that  that  most  valuable  person  Lord  Chief  Justice 
Dallas  took  to  inform  himself,  by  diligent  research,  and 
to  procure  information  from  others  of  every  case  and 
decision  that  at  all  bore  upon  matters  before  him,  will 
not  readily  believe  he  was  not  aware  of  the  case  of 
Bailey  v.  Bunnitig  and  Phillips  v.  Thompsons  but  it 
unfortunately  happens  that,  even  if  the  Lord  Chief 
Justice  of  that  day  were  not  entitled  to  ail  the  com- 
mendation I  most  cheerfully  and  affectionately  bestow 
upon  him,  the  very  cases  supposed  to  have  been  over^ 
looked  by  the  Judges  DaUasy  Burroughs  Sichartbimj 
and  myself,  were  expressly  quoted  and  relied  on  by  the 
learned  counsel  for  the  sheriff  in  Lazarus  v.  Waiihman^ 
and  in  Price  v.  Helyar.  {a)  We  have  to  add  the  weight 
and  authority  of  that  very  eminent  and  acute  Judge 
Lord  Chief  Justice  Best^  delivering  a  most  luminous 
argument  after  time  taken  to  consider,  as  the  joint 
opinion  of  his  Lordship,  myself,  and  Mr.  Justice  Bur- 
roughs  the  facts  of  that  case  being  not  possibly  dis^ 
tinguishable  from  this.  But  the  weight  of  authority 
and  of  name,  does  not  rest  here :  for  in  Carlisie  r. 
Garland  {b)j  Lord  Chief  Justice  Tindal^  my  Brothers 
Bosanquet  and  Aldason^  all  maintained  the  same  point; 


{a}  4Bingh.S97* 


{h)  y  Bingb,  398. 
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and  again,  that  most  eminent,  and  ever  to  be  lamented  188S. 
Judge,  Lord  Tenterderij  with  the  concurrence  of  my  -  ^~ 
Brothers  Littledcdej  Taunton^  and  PaUesoHj  in  Dillon  ▼.  ^. 

Langdale  (a),  expressly  like  this  case  in  every  circum-  Huttgn* 
stance,  says,  ^^  the  sheriff  must  obey  the  writ,  but  he 
is  also  required  to  know  whose  goods  he  takes;  we 
ought  to  consider  ourselves  bound  by  the  many  de- 
cisionswhich  have  taken  place,  establishing  the  liability  of 
the  sheriff."  And  then  his  Lordship  refers  to  the  case 
of  Carlisle  v.  Garland  as  in  point  Indeed,  it  is  ad- 
mitted in  the  court  below,  that  the  cases  of  Potter  v. 
Siarkei/f  Lazarus  v.  Waithman^  Price  v.  Helyar^  Carlisle 
y*  Garland^  and  Dillon  v.  Langdale^  cannot  be  dis-^ 
tinguished  either  in  facts  or  reasoning  from  the  case 
now  under  consideration.  I  have  formerly  referred  to 
the  case  c^  Glasspool  v.  Young  as  a  much  harder  case 
against  the  sheriff  than  the  present;  and  I  shall  not 
jnestate  it;  I  only  mention  it  for  the  sake  of  adding  to  the 
list  of  legal  luminaries,  who,  for  the  last  seventy-six 
years,  have  uniformly  concurred  in  this  opinion  till  now, 
the  names  of  two  eminent  judges,  Mr.  Justice,  now 
Baron,  Bayley^  and  Mr.  Justice  James  Parke.  If,  there- 
fore, I  even  thought  the  case  of  Cooper  v.  Chitty  wrongly 
decided,  as  some  of  my  brethren  seem  to  think,  I  do 
not  feel  myself  strong  enough,  nor  do  I  think  myself 
justified  in  setting  up  my  judgment  against  the  im- 
mense host  of  those  great  men,  who  have  so  long  con- 
sidered this  as  a  close  and  settled  point  of  law. 

I  may  add,  without  impropriety,  that  Lord  Tenterden, 
in  a  conference  with  all  the  Judges  who  had  heard  this 
case  argued,  concurred  in  the  opinion  I  have  formed ;  and 
when  the  opinions  of  that  most  eminent,  most  learned, 
and  ever  to  be  lamented  Judge,  as  well  as  humblest, 
and  most  unassuming  of  men  are  mentioned,  they  will 

(fi)  %B.^  Aid,  131. 
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1833.  daim  and  receive  from  every  other  judge  and  lawyer, 
the  most  profound  and  unfeigned  attention  and  respect, 
especially  when  I  find  him  in  a  case  having  no  cod* 
nection  with  this,  declaring  that  the  judges  of  former 
times  (and  I  speak  of  the  uniform  judgment  of  about 
seventy  years)  ought  to  be  followed  and  adopted,  unless 
we  can  see  very  clearly  that  they  are  erroneous ;  other- 
wise there  will  be  no  certainty  in  the  administratioo  of 
the  law.  When,  therefore,  I  find  this  law  uniforrolj 
acted  upon  for  much  above  seventy  years,  I  rejoice, 
after  a  long  judicial  life,  to  declare  my  firm  belief  that 
a  new  practice  on  this  point  should  not  be  introduced. 
I  think  it  cannot  be  done  without  danger.  For  these 
reasons,  and  upon  these  authorities,  I  think  the  judg- 
ment of  the  Court  of  Exchequer  ought  to  be  I'eversed 

TiNDAL  C.  J.  It  has  become  unnecessary  for  me^ 
afler  the  full  discussion  which  this  case  has  undeigone, 
to  state  at  length  the  grounds  upon  which  my  jodgmeitt 
has  been  formed,  or  to  comment  upon  the  several  cases 
which  have  been  already  brought  before  the  notice  of  the 
Court  I  shall  endeavour,  therefore,  to  compress  wilhin 
as  short  a  compass  as  is  consistent  with  making  myself 
intelligible,  the  reasons  upon  which  my  mind  has  been 
brought  to  the  conclusion  that  the  judgment  of  the 
court  below  ought  to  be  reversed. 

The  question  arising  upon  this  special  verdict,  is  in 
substance  this ;  whether  the  sheriflT,  who  has  seized  the 
goods  of  a  Defendant  under  a  writ  of  ^.  Ja.j  and  has 
sold  and  delivered  them  to  the  judgment-creditor  in 
satisfaction  of  the  debt,  after  a  secret  act  of  bank* 
ruptcy  committed  by  the  Defendant,  but  before  the 
issuing  of  a  commission  against  him,  is  liable  to  an 
action  of  trover,  at  the  suit  of  assignees  subsequently 
chosen  under  such  commission.  And  upon  this  question 
I  can  arrive  at  no  other  conclusion,  upon  the  con- 
struction 
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struction  of  the  statute  upon  which  the  bllnkrapt  law        183S. 

now  stands,  without  any  reference  to  the  cases  decided 

on  the  point,  than  that  the  seizing  and  subsequent  sale 

of  these  goods  to  the  judgment-creditor,  is  a  wrongful      Hdttow. 

conversion,  so  as  to  make  the  sberiiF  liable  in  an  action 

of  trover. 

This  answer  to  the  question  above  put,  rests  upon 
two  distinct  propositions ;  first,  that  the  goods  in  que9» 
tion  were,  at  the  time  of  the  sale  under  the  writ,  the 
property  of  the  assignees,  having  become  their  property 
by  relation  from  the  time  of  the  act  of  bankruptcy; 
secondly,  that  there  is  no  exception,  either  express  or 
implied,  in  the  bankrupt  act,  in  favour  of  a  sheriff 
executing  the  king's  writ  I  shall  proceed  to  consider 
each  of  these  positions  separately,  and  in  order. 

First,  upon  the  just  construction  of  the  late  statute, 
the  goods  at  the  time  of  the  sale  belonged  to  the  assignees, 
and  the  sale  was  a  wrongful  conversion,  because  it  was  a 
sale  of  their  goods. 

That  the  ownership  of  the  goods  was  not  divested  out 
of  the'  bankrupt  by  the  act  of  bankruptcy,  or  by  the 
issuing  of  the  commission,  or  by  any  other  act  than  the 
execution  of  the  commissioners'  assignment,  may  indeed 
be  readily  admitted.  If  any  authority  were  necessary 
for  that  point,  the  cases  of  Cary  v.  Crisp  (a)  and  Brasses/ 
v.  Dawson  (b)  are  decisive  upon  the  subject. 

But  it  seems  equally  clear,  that  by  the  necessary  con- 
struction of  the  clause,  by  which  the  commissioners  are 
directed  to  ^^  assign  all  the  bankrupt's  money,  goods, 
chattel^,  and  debts,  wheresoever  they  may  be  found 
or  known;"  such  assignment,  whenever  made,  shall 
operate  by  relation,  so  as  carry  to  the  assignees  all  the 
property  which  the  bankrupt  had  at  tlie  time  of  the  act 
of  bankruptcy. 

(a)  t  Soli.  10^.  (h)  4.S/r.  978. 
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The  twelfth  section  of  the  recent  act  6  G.  4.,  apon 
which  the  law  now  stands,  varies  indeed  in  some  par- 
ticulars of  expression  from  the  language  of  the  earlier 
acts;  but  not  so  materially  as  to  afford  a  ground  for 
any  difference  of  construction   in  this  particular;  in 
which  it  is  certain  no  real  difference  could  have  been 
intended.     It  has  indeed  been  observed,  in  ofie  case,  by 
Lord  Hardwickey  then  Chief  Justice  of  the  King's  Bend), 
— in  Brassejf  v.  Dawson  {a) —  that  this  relation  is  a  fiction 
of  the  law,   and  that  fictions  are  not  to  be  favoured. 
But  I  must  confess  myself  unable  to  consider  it  as  any 
fiction  at  all;  for  it  appears  to  be  the  direct  positive 
enactment  of  the  legislature,  expressed  in  plain  and  un- 
equivocal terms.     That  such   an  enactment  is  indeed 
attended  in  some  cases  with  hardship  must  be  admitted, 
but  there  seemed  to  have  been  no  alternative  for  the 
legislature  but  either  to  allow  these  individual  cases  oF 
hardship,  or  to  submit  to  a  general  inconvenience;  for 
unless  the  assignees  were  made  to  take  the  property  of 
the  bankrupt  as  it  stood  at  the  time  of  the  bankrupt^, 
this  general  inconvenience. must  follow,  that  the  estate 
would  be  subject  to  ail  the  fraudulent  or  improvident  dis** 
positions  and  conveyances  which  failing  men,  in  a  state 
of  bankruptcy,  will  inevitably  have  recourse  to.     That 
such  relation  was  intended  is  evident  from  the  consider- 
ation,   that   in  various  instances  where  the  individual 
hardship  was  greater  than  was  warranted  by  the  general 
convenience,  the  legislature  has  from  time  to  time,  by 
new  statutes,  cut  down  the  relation  in  particular  cases; 
as,  first,  in  the  case  of  payment  of  debts  to  the  bankrupt 
before  notice  of  an  act  of  bankruptcy  (I  Jac.  1.  r.  15.); 
next,  in  the  case  of  the  sale  of  real  property  by  the 
bankrupt,  where  the  commission  is  not  sued  out  within 
five  years  after  the  secret  act  of  bankruptcy  (21  Jac.  I. 


(a)  %Str.^7^. 
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c,  19.);  again,  in  the  case  of  payments  ^the  bankrupt  to  1833. 
creditors  for  goods  sold  (19  G.  2.  c.32.);  and,  lastly,  in 
the  case  of  conveyances,  contracts,  and  other  dealings 
and  transactions  with  bankrupts  bond  fide  made  and  en- 
tered into  more  than  two  calendar  months  before  the 
date  and  issuing  of  the  commission  (46  G.  3.  c.%S.)> 
All  which  provisions  of  the  legislature  do  prove  and 
establish  two  points,  first,  that  such  relation  to  the  act 
of  bankruptcy  did  at  the  time  exist  under  the  previous 
enactments;  and,  secondly^  that  nothing  short  of  the 
authority  of  parliament  itself  was  sufficient  to  relax  the 
severity  of  the  former  law.  The  courts  of  law  have 
uniformly  held  such  construction  of  the  bankrupt  acts. 
I  will  refer  to  one  case  only,  namely,  the  judgment  of 
Lord  Hardwicke^  when  Chancellor,  in  Billon  v.  Hyde  (a), 
because  it  appears  to  me  to  import  that  at  that  time  he 
did  not  consider  this  relation  to  the  act  of  bankruptcy 
to  be  a  fiction  of  law.  Lord  Hardwicke  obsei*ves,  "  It 
is  said  that  this  rule,  (the  relation  to  the  act  of  bank- 
ruptcy,) founded  on  this  act  of  parliament,  is  contrary 
to  the  general  reason  of  the  law,  which  says  that  fictions 
of  law  and  legal  relations  shall  not  enure  to  the  wrong  of 
any  one,  which  is  a  general  rule,  invented  to  support 
the  right  and  equity  of  the  case.  But  the  reason  of 
taking  this  case  out  of  ^that  rule,  is  plainly  this,  and  the 
law  did  intend  it  on  this  general  rule,  that  it  is  better  to 
sufier  a  particular  mischief  than  an  inconvenience :  and 
the  legislatnre  foresaw  that  there  would  be  a  particular 
mischief  which  they  cured  by  that  proviso,  but  did  not 
extend  it  further,  because  the  inconvenience  on  the 
other  hand,  of  suffering  bankrupts  to  dispose  of  their 
effects  by  contracts  or  judgments,  would  put  it  in  their 
power  to  defeat  their  just  creditors  of  their  debts,  so 
that  it  would  be  difficult  commonly  to  find  out  whether 

(fl)  %  Fes,  310. 
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there  was  a  mixture  of  fraud  ;  so  the  legislature  thoogfat 
it  better  to  lay  down  that  general  rule/' 

Upon  these  grounds  it  may,  I  think,  be  safely  oo&- 
eluded,  that  all  the  property  belonging  to  the  bankrupt, 
at  the  time  of  his  bankruptcy,  passes  to  bis  assignees 
by  the  commissioners'  assignment,  whatever  may  be  the 
time  at  which  such  assignment  is  executed. 

The  second  ground  above  referred  to  is,  that  there 
is  no  exception,  express  or  implied,  in  the  bankrupt  act, 
in  favour  of  the  sheriff  executing  a  writ  after  a  secret 
act  of  bankruptcy ;  so  that  whibt  servants  of  the  bank- 
rupt, judgment-creditors,  who  set  the  law  in  motioo, 
vendees  at  the  sheriffs'  sale,  and  all  other  persons  who 
assist  in  selling,  disposing,  or  removing  the  goods  of 
a  bankrupt  after  a  secret  act  of  bankruptcy,  would 
confessedly  be  held  guilty  of  a  wrongful  conversioi^ 
neither  is  the  sheriff,  by  reason  of  his  situation  and 
character,  exempted  from  the  same  liability.  Thai 
there  is  no  express  exception,  is  evident  from  penisiog 
the  words  of  the  statute ;  if  there  be  any  excqptioiH 
therefore,  it  must  be  one  that  is  implied. 

Now,  tlie  only  ground  upon  which  such  implied  ex- 
ception in  favour  of  the  slieriff'  is  contended  for,  re- 
solves itself  at  last  into  the  hardship  of  his  case:  it  is 
said  to  be  a  hard  measure  to  make  him  answerable 
where  he  is  obliged  to  execute  the  writ,  where  be  is 
acting  honestly  in  the  execution  of  his  duty,  and  is 
under  an  invincible  ignorance  at  the  time,  tliat  the 
goods  are  the  property  of  the  assignees. 

The  question  therefore  is,  whether  such  hardship 
upon  the  sheriff*  can  be  held  upon  any  legal  grounds  to 
work  an  exception  in  his  favour.  If  once  this  prindpie 
were  to  be  admitted,  it  would  operate  not  only  in  cases 
where  the  ignorance  of  the  sheriff*  was  really  invincible^ 
but  in  many  others  where  a  small  exercise  of  caution, 
enquiry,  and  investigation  would  have  been  sufficient  to 

have 
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bare  prevented  him  from  execating  the  writ:  such  a        1883. 
construction,  therefore)  in  order  to  prevent  a  mischief  to 
the  individual  in  a  few  cases,  would  occasion  an  in- 
convenience to  the  creditors  at  large. 

Again,  in  how  many  other  cases  does  the  law  hold 
him  responsible  where  he  is  equally  honest  in  the  per- 
formance of  his  duty,  and  his  difficulty  in  choosing  the 
Irigbt  course  is  equally  great  ? 

In  an  execution  against  ^.,  if  he  sells  the  goods  of 
Bm  which  are  in  A.*s  possession  and  apparent  owner- 
ship^ by  loan  or  otherwise,  he  is  liable  in  trover  to  the 
tif^tful  owner,  even  after  he  has  paid  over  the  money. 

If  bail  are  tendered  to  him,  which  appear  sufficient  at 
the  time,  he  is  bound  to  accept  them,  and  to  discharge 
the  Defendant  from  his  custody ;  yet,  if  they  fail  before 
bail  above  is  put  in,  the  sheriff  may  become  answerable 
ID  damages  to  the  Plaintiff  and  not  improbably  for  the 
amount  of  the  debt. 

He  is  answerable  generally  civiliter,  for  all  acts  of  his 
bailiffi;  for  voluntary  escapes  permitted  by  them,  and 
&r  extortion.  If  the  hardship  is  urged  in  those  cases, 
the  answer  is,  that  the  officers  give  security  to  the 
sheriff  J  but  it  is  obvious,  that  if  their  securities  fall 
short,  he  is  answerable  to  the  party  in  his  purse  or  in 
his  person. 

I  would  refer  to  the  late  case  of  Glasspode  ▼•  Young 
and  Others  (a),  already  stated  by  my  Brothers  Parke  and 
Taunton^  where  the  sheriff  was  held  liable  for  the  ex^ 
ecution  of  his  duty,  under  circumstances  of  ignorance 
equally  invincible  as  the  present. 

By  analogy,  therefore,  to  the  law  by  which  the  sheriff's 
re^wnsibility  is  governed  in  many  other  cases,  the  mere 
circumstance  of  hardship  ought  not  to  form  any  ground 
of  exemption  from  his  liability  in  this  particular  case. 

{a)  9^.  esrc.696. 
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Ailer  all,  the  office  of  sheriflP  is  an  office  not  only  of 
risk,  but  one  of  profit  also.  So  says  Lord  Mansfield^ 
expressly,  in  the  case  of  Cooper  v.  Chittyy  so  often 
referred  to;  an  office^  of  which  men  are  ready  to 
take  the  risk  upon  themselves  for  the  sake  of  the  profit, 
in  the  character  of  under-sheriffs,  baili£&,  and  other 
officers,  giying  the  sheriff  a  sufficient  indemnity  to  secure 
him  against  any  damage  or  loss  from  acts  done  by  them 
in  his  name. 

But  the  strongest  argument  against  implying  an  ex- 
ception in  favour  of  the  sheriff,  appears  to  my  mind 
to  be  the  course  pursued  by  the  legislature  itself,  above 
adverted  to;  who  have,  by  new  and  distinct  statutes, 
from  time  to  time,  created  new  exceptions  from  the 
retrospective  operation  of  the  assignment,  wherever  the 
hardship  to  individuals  was  deemed  sufficient  to  call  for 
it.  And  as  the  legislature  has  so  done  in  many  cases, 
but  not  interfered  in  the  present,  why  is  such  exception 
to  be  ingrafted  upon  the  statute  by  us,  whose  duty  it  is 
to  declare  the  law,  and  not  to  make  it  ? 

Upon  these  grounds,  it  appears  to  me,  that  do  ex* 
ception  of  any  kind  exists  in  the  bankrupt  act  in  favour 
of  the  sheriff,  however  honestly  or  innocently  be  may 
have  acted  in  the  execution  of  the  writ  directed  to  him, 
if  he  does,  in  fact,  take  under  it  not  the  goods  of  the 
Defendant  to  the  suit,  but  those  of  his  assignees.  Aod 
this  appears  to  me  to  dispose  of  the  whole  point  in 
controversy,  for  if  the  sheriff  appears  to  be  liable  to  the 
action  upon  the  construction  of  the  statute  itsell^  without 
reference  to  any  of  the  cases  on  the  point,  I  think  it 
must  at  once  be  admitted,  there  is  no  such  weight  of 
authority  in  favour  of  the  sheriff  from  the  decided  cases, 
as  to  call  for  any  contrary  decision. 

Indeed,  the  weight  of  authority  to  be  derived  from  the 
cases  subsequent  to  that  of  Cooper  v.  Chitty^  seems  to 
be  admitted  in  the  argument  of  this  case  in  the  Court 
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of  Exchequer,  to  be  against  the  sheriff;  but  it  is  con- 
tended, that  all  the  latter  cases  proceeded  partly  upon  a 
misconception  of  the  case  of  Cooper  v.  Chxtty^  and  pardy 
on  the  ground,  that  the  earlier  cases  of  Bayley  v.  Bunningy 
and  some  others,  had  not  been  brought  to 'the  attention 
of  the  courts  of  law  when  deciding  such  latter  cases. 
I  tball  satisfy  mysd^  therefore,  with  making  a  few 
obsenwtions  upon  the  two  cases  of  Cooper  v.  Chitty^  and 
BeyUy  V.  Bunning^  as  the  learned  Judges  who^have  pre- 
ceded me  in  ailment  have  entered  into  a  more 
laboured  detail  of  the  modern  ca3es ;  and  I  would  only 
observe,  that  they  form  a  connected  chain  of  decisions 
against  the  sheriff,  some  in  each  court  of  common  law 
at  Westminster  Hall,  for  the  last  sixty  years. 

Now,  with  respect  to  the  case  of  Cooper  v.  Chitty^  it 
may  he  admitted  at  once  that  it  forms  no  authority  for 
tiie  present  case.  The  seizure  by  the  sheriff  was  indeed 
after  ^  secret  act  of  bankruptcy,  but  the  sale  did  not 
take  place  until  after  the  assignment,  and  at  a  time 
when  both  commission  and  assignment  were  known, to 
the  sheriff.  There  could,  therefore,  be  no  doubt  t^ut 
that  fluch  a  sale,  with  such  notice,  was  a  wrongful  con* 
verston  by  the  sheriff.  Although,  however,  the  facts  of 
that  case  do  not  agree  with  the  present,  the  judgment  of 
Lord  Mjansfield  lays  down  and  adopts  a  broad  distinction 
between  the  liability  of  the  sheriff  in  an  action  of  tres- 
pass, aud  his  liability  under  the  same  state  of  circum- 
stances in  an  action  of  trover ;  holding  that  the  former 
action  was  not  maintainable,  but  tliat  the  latter  was. 
And  it  seems  a  sensible  and  rational  distinction,  that  the 
sheriff  having  acted  innocently  in  the  taking,  should  no 
be  liable  in  that  form  of  action  in  which  the  jury  may 
give  damages  for  the  taking,  distinct  from  the  value  of 
the  goods,  but  diat  he  should,  nevertheless,  be  subject 
to  that  action  in  which  the  proper  measure  of  damages 
is  the  actual  loss  which  the  plaintiff  has  sustained  by  the 
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sale.  And  the  case  of  Bailey  v.  Bunningj  when  rightly 
understood,  affords  no  authority  in  favour  of  the  sheriff 
where  he  has  sdd  the  goods.  Upon  looking  at  the  record 
in  that  case,  it  appears  that  it  was  an  action  against 
Maidey  the  judgment-creditor,  and  Btmning^  the  bailiff 
of  a  hundred  within  the  county  ot  Northampton.  The 
bailiff  seized  the  goods  after  a  secret  act  of  bankruptcy, 
but  he  never  sold  the  goods  at  all.  For  the  jury  ex* 
pressly  find,  '*  that  the  money,  goods,  and  chattels  still 
remain  in  the  hands  of  Bunnirigj  neither  sold  nor  deli* 
vered  to  MawUyJ*  And  upon  this  finding,  the  jury 
declare  their  doubt  to  be  whether  the  goods  were  well 
taken  or  not  by  pretext  of  the  writ  of JL  fa.  ?  Certainly 
a  very  inartificial  finding ;  and  the  Court,  after  argu- 
ment, and  time  to  consider,  held  that  the  original  taking 
was  law/id.  The  reporters  do  indeed  put  the  decision 
upon  the  ground  of  the  official  character  of  the  sheriff 
because  the  taking  by  him  was  lawful  by  virtue  of  the 
writ.  But  if  the  bailiff  in  that  case,  as  in  the  present, 
had  not  only  seized  the  goods,  but  had  sold  them,  or 
delivered  them  over  to  the  judgment-creditor,  there  is 
nothing  in  the  case  of  Bailey  v.  Bwming  to  shew  that  he 
would  not  have  been  held  guilty  of  a  wrongful  conver- 
sion. I  look  upon  the  case  of  Bailey  v.  Bunning^  there- 
fore, to  be  a  single  case,  standing  upon  very  peculiar 
circumstances,  and  decided  upon  very  narrow  grounds; 
and  that,  in  effect,  it  says  no  more  than  that,  if  the 
sheriff  makes  a  seizure  in  obedience  to  a  writ,  which 
seizure  is  lawful  at  the  time,  then,  if  he  neither  sells  the 
goods,  nor  delivers  them  over  to  the  judgment-creditM*, 
but  keeps  them  in  his  own  hands  as  a  stakeholder 
between  thef  assignees  and  the  judgment-creditor,  the 
original  act  of  taking  shall  not  be  held  unlawful  so  as  to 
sustain  nn  action  of  trover.  To  that  extent  it  shews  the 
bailiff  was  favoured  in  his  official  character,  but  no 
further.     But  why,  under  the  circumstances  stated  in 
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that  special  verdict,  a  subsequent  demand  by  the  as- 
signee, and  a  refusal  to  deliver  up  the  goods  to  him, 
should  not  have  been  held  a  conversion,  if  the  special 
verdict  had  been  properly  framed,  I  confess  myself 
wholly  unable  to  discover. 

But  although  the  judgment  of  Lord  Mansfield^  in  the 
case  of  Cooper  \.  Chitty^  propounds  a  distinction  between 
the  responsibility  of  the  sherifi^  in  the  form  of  trespass 
and  in  the  form  of  trover,  not  called  for  by  the  circum- 
stances of  that  case,  no  one  can  deny  that  such  dis- 
tinction has  been  adopted  in  numerous  decisions  in  the 
courts  of  Westminster  Halt,  from  that  time  to  the 
present  It  has  been  inserted  in  text  writers  on  the  law 
of  bankrupt,  as  a  distinction  established  by  undoubted 
aathority.  It  is  laid  down  in  digests  of  the  law,  as  an 
acknowledged  principle.  It  has  been  acted  upon  by 
the  practisers  in  Westminster  Hall  of  the  present  day, 
during  the  whole  of  their  lives,  without  the  slightest 
suspicion  or  doubt  of  its  soundness.  Judicial  decisions 
in  courts  of  justice  are  ranked  by  Lord  Hale  as  one  of 
the  grounds  or  constituents  of  the  common  law.  (Hal^s 
Hist.  Co.  L.  c.  4.)  And  if  a  series  of  judicial  decisions 
are  shewn,  some  in  each  court  of  Westminster  HaU^ 
from  the  time  of  Cooper  v.  Chitty  down  to  the  present 
period,  in  which  the  sheriff  has  been  held  liable  in 
trover,  for  seizing  and  selling  after  an  act  of  bankruptcy, 
but  before  a  commission ;  if  neither  the  case  of  Cooper 
T.  Chitti/f  nor  the  cases  which  preceded  it,  do,  when 
rightly  understood,  contravene  that  principle;  surely 
the  question  should  be  considered  as  at  rest,  even  if  the 
principle  on  which  it  was  originally  established  were 
involved  in  doubt. 

I  cannot  conclude  without  adding  a  much  greater 
weight  to  the  opinion  which  I  have  formed,  than  that 
which  might  otherwise  belong  to  it,  by  stating,  that  upon 
the  discussion  of  this  case  amongst  the  Judges  after  the 
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argametitf  the  late  eminently  learned  and  aoeurate  Lord 
Chief  Justice  of  the  King's  Bench,  declared  it  to  be 
his  opinion,  that  from  the  numerous  dedstoilB  in'  Ae 
courts  of  Westminster  Hall^  the  law  was  3eitlfld  iiguittt 
the  sherifi^  so  that  it  was  no  longer  a  subject  fbr  arga- 
ment ;  and  that  even  if  the  question  were  res  tnt^Ot 
he  should  come  to  the  same  conclusion. 

For  the  reasons,  therefore,  which  I  have  stated  above, 
}  think  the  present  judgment  should  be  reversed. 

Judgment  reversed. 


Jan.  I7« 


GooDBUiiNE  V.  Bowman  and  Others* 


«•  To  an 

action  for  a 


^HE  first  6ount  of  the  declaratfbti  stated,  that  loA|; 
before  the  committing  of  the  several  gnevanees  bj 
Pldntiff  with  the  Defendant,  as  thereinafter  next  mettttohed,  dnerehad 
having  in  two  been  and  still  was  in  the  town  Or  borough  of  Ricktfumd^  inf 
iTJ  h^  c!^8  ^^^  county  of  York,  a  certain  body  politic  and  cdifiorate, 
at6</.abu8hd,  consisting  of  one  mayor,  twelve  aldermen,  and  an  ifide- 
having  sold  finite  number  of  free  burgesses ;  and  that  for  divers^  to 
poor  at  Ad,       ^'"^^  twenty  years  next  befcfre  the  committit]|^  of  th^  sc^verd 

grievances,  the  maydr  of  the  said  ioifn  ot  borcmgbj  fi>f 
the  time  being,  at  the  expense  of  the  body  politie  and 
corporate,  annually  provided,  and  still  did  provide^  a 
quantity  of  coals  to  be  distributed  amdtigst  the  poor  at 
a  reduced  price ;  that  iii  the  year  1824,  one  aldertDsn 
William  Terry  became  and  was  mayor  of  die  said  town 


and  having 
charged  the 
corporation 
8^.,  thereby 
pocketing  %d. 
a  buahel. 
Defendants 
pleaded  that 


PUintiff  did 

this  in  his  first  mayoralty,  and  in  his  second  altered  his  charges,  buying  the  coils  at 

64/.,  selling  them  to  the  poor  at  3^.,  and  charging  the  corporation  bd. : 

Held,  m. 

%.  The  Court  will  not  award  a  repleader  except  where  complete  justice  caoaot  be 
answered  without  it. 

and 
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and  borough;  and  in  the  year  1814,  and  also  in  the 
year  next  preceding  the  mayoralty  of  W.  Terry^  the 
Plaintiff  had  been  and  was  mayor  of  the  said  town  or 
borough,  and  as  such  mayor,  had  provided  coals  at  the 
expense  of  the  corporation,  to  be  distributed  amongst 
the  poor  at  a  reduced  price,  as  thereinbefore  mentioned; 
and  had  distributed,  and  caused  the  same  to  be  dis- 
tributed accordingly,  to  wit,  at,  &c. ;  yet  the  Defendants, 
well  knowing  the  premises,  but  contriving,  &c.  to  injure 
the  Plaintiff  in  his  good  name,  &c.  falsely,  wickedly, 
and  maliciously  did  compose,  print,  and  publish,  and 
caused  and  procured  to  be  composed,  printed,  and  pub- 
lished, of  and  concerning  the  Plaintiff,  and  of  and  con- 
cerning the  conductof  him  the  said  Plaintiff  when  mayor 
of  the  town  or  borough  aforesaid,  during  the  several 
years  fai  that  behalf  mentioned,  and  of  and  concerning 
the  purchase  of  coals  by  the  mayors  of  the  said  town  or 
borough,  and  the  distribution  of  the  same  as  therein- 
before mentioned,  and  of  and  concerning  the  mayors  of 
the  said  town  or  borough,  and  of  and  concerning  the 
body  politic  and  corporate,  a  certain  fidse,  scandalous, 
malicious,  and  defamatory  libel,  containing  therein  the 
fiilte,  scandalous,  malicious,  libellous,  and  de&matory 
matter  following,  of  and  concerning  the  Plaintiff,  and 
of  and  concerning  the  conduct  of  him  the  Plaintiff  when 
mayor  of  the  said  town  or  borough,  and  of  and  con- 
cerning the  purchase  of  coals  by  the  mayor  of  the  said 
town  or  borough,  and  the  distribution  of  the  same ;  and 
of  and  concerning  the  mayors  of  the  said  town  or 
borough,  and  of  and  ^concerning  the  body  politic  and 
corporate ;  that  is  to  say,  ^^  It  is  well  known  that  the 
mayor,  at  the  expense  of  the  corporation,  annually  pro- 
vides a  quantity  of  coals,  to  be  distributed  amongst  the 
poor  at  a  reduced  price.  The  price  of  coals  was  6^. 
per  bushel,  or  in  summer  a  little  lower.  The  poor  were 
charged  ^d.  per  bushel.     The  mayor  charged  the  con- 
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poration  ^d.  per  bushel  more,  making  8^.  per  basbel, 
and  thus  pocketed  2d.  per  bushel  for  the  coals  distri- 
buted amongst  the  poor.  Who,  let  me  ask,  detected 
this  peculation,  and  had  it  remedied  ?  The  alteration  in 
the  price  was  made  in  Mr.  Alderman  Terry s  mayor- 
alty.'' Meaning  thereby,  that  the  persons  who  had 
filled  the  office  of  mayor  previously  to  the  mayoral^  of 
the  said  alderman  fVm.  Terry^  during  the  period  in 
which  coals  had  been  provided  and  distributed  as  herein- 
before mentioned,  and  amongst  others,  the  Plaindfl^ 
had,  as  such  mayor,  been  guilty  of  peculation  in  the  pur- 
chase of  the  said  coals  at  the  expense  of  the  corporation, 
and  the  distribution  of'the  same  amongst  the  poor. 

The  Defendants  pleaded,  first,  not  guilty ;  and  then 
six  special  pleas  of  justification,  none  of  which,  taken 
singly,  contained  any  complete  confession  of  the  matters 
charged  in  the  declaration ;  but  taking  together  the 
whole  of  the  allegations  in  the  respective  pleas,  they 
amounted  to  a  confession  of  the  cause  of  action.  The 
sixth  special  plea,  on  which  the  Defendants  mainly  re- 
lied, was  as  follows :  — 

That  long  before,  and  at  the  time  of  composin^^ 
printing,  and  publishing,  and  causing,  and  procuring  to 
be  composed,  printed,  and  published,  the  supposed 
libel  in  the  first  count  of  the  declaration  mentioned,  tp 
wit,  on,  &c,,  at,  &c.,  George  Crafts  the  younger,  was  a 
common  councilman  of  the  town  and  borough  of  iZfcJi- 
mond^  and  continued  to  be  such  common  councilman 
for  a  long  space  of  time,  to  wit,  until  the  20th  day  of 
Aprils  1830,  to  wit,  at,  &c.  That  before  the  composin^^ 
printing,  and  publishing  of  the  supposed  libel  in  the 
first  count,  mentioned,  to  wit,  on,  &c.,  in  1814,  at,  &c., 
the  Plaintiff  was  mayor  of  the  said  town  and  borough, 
and  continued  mayor  thereof  until  the  expiration  of  his 
year  of  office ;  and  that  John  FosSf  before  the  composing 
printing,  and  publishing  of  the  supposed  libel  iq  th^ 

first 


IN  THE  Third  Year  of  WILLIAM  IV. 


555 


first  count  mentioned,  to  wit,  on,  &c^  in  1822,  at,  &c, 
was  mayor  of  the  said  town  and  borough,  and  continued 
mayor  thereof  until  the  expiration  of  his  year  of  office; 
and  that  the  Plaintiff,  before  the  composing,  printing, 
and  publishing  of  the  supposed  libel  in  the  first  count 
mentioned,  to  wit,  on,  &c.,  in  182S,  at,  &c.,  was  mayor 
of  the  said  town  and  borough,  and  continued  mayor 
thereof  until  the  expiration  of  his  year  of  office:  that 
the  said  alderman  W.  Terry^  before  the  composing,  print- 
ing, and  publishing,  and  causing  and  procuring  to  be  com- 
posed, printed,  and  published,  the  supposed  libel,  to  wit, 
on,  &c,  in  1824,  at,  &c.,  was  mayor  of  the  said  town  and 
borough,  and  continued  mayor  thereof,  to  wit,  until  the 
expiration  of  his  year  of  office  at,  &c.     That  the  Plain- 
tiff^, whilst  he  was  so  mayor  of  the  town  and  borough  as 
in  the  plea  first  mentioned,  to  wit,  on  the  20th  of  June 
1814,   at  the  expence  of  the   body  politic  and  cor- 
porate, provided  a  large  quantity,  to  wit,  360  bushels 
of  coals,  to  be  distributed  amongst  the  poor  at  a  re- 
duced price.    That  the  price  of  coals,  during  a  large 
part  of  that  mayoralty   of  the   Plaintiff,   to   wit,   for 
eight  months  thereof,  was  a  large  sum  per  bushel,  to 
wit,  the  sum  of  6^. ;  and  during  the  other  part  of  that 
mayoralty,  to  wit,  for  four  months  during  the  summer 
^thereof,  the  price  of  coals  was  a  little  lower,  to  wit,  the 
price  of  ^d.  per  bushel ;  and  that  the  same  were  dis- 
tributed amongst  the  poor  at  a  reduced  price  of  4£^«  per 
bushel,  to  wit,  at,  &c.     That  afterwards,  and  after  the 
expiration  of  that  mayoralty  of  the  Plaintiff,  to  wit,  on 
the  8th  of  April  1815,  at,  &c.,  at  a  meeting  of  the  body 
politic  and  corporate,  the  Plaintiff  exhibited  and  passed 
an  account  of  his  receipts,  charges,  and  disbursements 
as  such   mayor  as  aforesaid,   and  therein  charged  to 
the  said  body  politic  and  corporate  the  sum  of  4fcL  per 
bushel  for  each  and  every  bushel  of  the  coals  so  distri- 
buted as  aforesaid,  over  and  besides,  and  in  addition  to  th^ 
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said  sum  of  4^.  per  bushel  eharged  to  the  poor  as  afore- 
said ;  and  the  additional  charge  of  ^d.  per  bushel  was 
then  and  there  by  the  said  meeting  allowed  to  the  Plain- 
tiff. That  John  Foss,  whilst  he  was  so  mayor  of,  &&,  at 
the  expense  of  the  body  politic  and  corporate,  in  like 
manner  provided  k  large  quantity,  to  wit,  357  bushels 
of  coalsi  to  be  distributed  amongst  the  poor  at  a  reduced 
price;  and  that  the  price  of  the  coals,  during  a  large  part 
of  the  mayoralty  of  John  Foss^  to  wit,  for  eight  months 
thereof,  was  a  large  sum  per  bushel,  to  wit,  the  sum  of 
6d.  per  bushel ;  and  during  the  other  part  of  the  said 
mayoralty,  to  wit,  for  four  months  during  the  sommer 
thereof,  the  price  of  coals  was  a  little  lower,  to  wit,  the 
price  of  5id,  per  bushel ;  and  that  the  same  were  dis- 
tributed amongst  the  poor  at  a  reduced  price,  to  wit,  die 
price  of  4<£^  per  bushel,  to  wit,  at,  &c.  That  afterwaidi, 
and  after  the  expiration  of  the  mayoralty  of  John  FoOf 
and  during  the  mayoralty  of  the  Plaintiff,  to  wit,  on  the 
14th  of  April  1823,  at,  &c«,  at  a  meeting  of  the  said  bodj 
politic  and  corporate,  the  said  John  Foss  exhibited  and 
passed  an  account  of  his  receipts,  charges,  and  disbtua^ 
ments  as  such  mayor,  and  therein  charged  to  the  body 
politic  and  corporate  the  sum  of  ^d.  per  bushel  fcr 
each  and  every  bushel  of  the  coals  so  distributed,  orer 
and  besides,  and  in  addition,  to  the  sum  of  4dL  pet 
bushel  charged  to  the  poor  as  aforesaid;  and  that 
George  Croft  the  younger,  at  such  last  mentioned  meet- 
ing, pointed  out  and  objected  to  such  additional  charjp 
of  4fd.  per  bushel,  and  then  and  there  stated  that  the 
said  last  mentioned  coals  might  have  been  purchased 
at  5^^.  or,  at  most,  at  6d.  per  bushel;  but  the  Plainti^ 
who  was  then  and  there  present  at  such  meeting,  and  as 
such  mayor,  as  aforesaid,  presided  thereat,  then  and 
there  stated,  and  asserted,  that  such  additional  charge  of 
4td.  per  bushel  had  usually  been  allowed  to  the  mayor  of 
the  said  town  or  borough  for  the  time  being;  and  the 
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addiUonal  charge  of  4tf.  per  bushe)  was  then  and  there 
accordingly  allowed  by  the  meeting  to  Jokti  Foss.  That 
the  PlaintiS^  whilst  he  was  such  mayor  as  hist  afbresofd^ 
also  provided,  at  the  expense  of  the  body  politic  and 
corporate,  a  large  quantity,  to  wit,  356  bushels  of  coals, 
to  be  distributed  to  the  poor  at  a  redbded  price ;  and  Anut 
die  prices  of  coals,  during  the  Plaintiff's  last  mayorahy, 
was  a  certain  sum  per  bushel,  to  wit,  the  sum  of  6d.  per 
bushel,  and  that  the  same  were  distributed  to  the  poor 
at  a  reduced  price,  to  wit,  the  price  of  Sd.  per  bushd, 
to  wit,  at,  &c.  That 'the  Plaintiff,  after  the  expiration  of 
the  last  mentioned  mayoralty,  and  during  the  mayoralty 
of  the  said  fF.  Terry  as  in  the  first  count  mentioned,  to 
wit,  on,  &c.,  at,  &c.,  at  a  certain  other  meeting  of  the 
body  politic  and  corporate  exhibited  and  passed  an  ac- 
count of  his  receipts,  charges,  and  disbursements  as  such 
mayor  as  last  aforesaid,  and  that  an  alteration  then  and 
diere  took  place  in  the  additional  sum  of  4^,  so  wrong- 
fully charged  to  the  said  body  politic  and  corporate; 
and  the  Plaintiff  then  and  there  charged  in  his  ac- 
count, and  was  allowed  a  lesser  sum,  only,  to  wit,  the 
sum  of  3£^.  per  bushel,  over. and  above  the  sum  ofSd,  so 
charged  to  the  poor  as  aforesaid.  And  this,  &c. ;  where- 
fore, &c. 

To  the  special  pleas,  the  Plaintiff  replied  de  injuria^ 
&c. ;  and  at  the  trial  before  James  Parke  3^  last  summer 
assizes  for  the  county  of  Yark^  the  jury  found  for  the 
Plaintiff  on  the  general  issue,  and  also  upon  the  issue 
raised  on  the  5th  plea  of  justification,  with  one  farthing 
damages ;  and  for  the  Defendants  on  the  other  is^es. 

In  Michaelmas  term  last,  the  Plaintiff  moved  for  leave 
to.  enter  up  judgment,  non  obstante  veredicto^  on  the 
several  issues  found  for  the  Defendants,  on  the  ground 
that  the  pleas  on  which  those  issues  were  raised,  were 
bad  in  law ;  inasmuch  as  they  did  not  state  that  the 
coals,  which  had  been  provided  by  the  Plaintiff,  had 
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1888.       been  in  fact   purchased  for  less    than    the   Plaintiff 
GooDBUR  E  ^'^^'^K^  ^^^  them,  but  merely  that  they  might  have  bem 
V.  purchased  for  less  by  the  Plaintiff. 

Bompas  Serjt  shewed  cause.  If  the  pleas  are  bad, 
neither  party  can  hnve  judgment;  the  Plaintiff  himself 
having  tendered  immaterial  issues  instead  of  demurring. 
And  there  must  be  a  repleader,  for  none  of  the  pleas, 
taken  singly,  confess  the  cause  of  action,  and  each 
must  stand  or  fall  on  its  own  merits.  In  Lambert  ?• 
Taylor  (a)j  Lord  Tenterden  says,  "  The  plea  being 
bad,  the  Defendant  certainly  cannot  have  judgmentf 
although  the  issue  is  found  for  him,  the  issue  bttng 
taken  on  an  immaterial  matter.  And  the  question  whe- 
ther the  Plaintiff  can  have  judgment,  or  whether  there 
ought  to  be  a  repleader,  depends  upon  the  questioo 
whether  the  plea  does  or  does  not  contain  a  confession 
of  a  cause  of  action ;  if  a  cause  of  action  be  confessed 
by  the  plea,  and  the  matter  pleaded  in  avoidance  be  in- 
sufficient, the  Plaintiff  is  entitled  to  judgment,  not- 
withstanding the  verdict.  If  the  plea  does  not  confess 
a  cause  of  action,  there  must  be  a  repleader."  Pitts  v. 
Polehampton  (i).  Staples  v.  Heydon.  {c) 

And  the  circumstance  of  the  Plaintiff's  having  a 
verdict  upon  the  geneitd  issue,  will  not  dispense  with 
the  necessity  of  a  repleader;  for,  in  Rex  v.  Ri^er 
Philips  ((/),  Lord  Mansfield  says,  ^'  The  rule  of  law  as 
to  such  an  immaterial  issue  joined,  and  verdict  upon  it 
is,  ^  that  when  the  finding  upon  it  does  not  determine 
the  right,  the  Court  ought  to  award  a  repleader,  unless 
it  appears  from  the  whole  record,  that  no  manner  of 
pleading  the  matter  could  have  availed.' '' 

Assuming,  however,  that  the  cause  of  action  is  so^ 
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ficiently  confessed,  the  sixth  plea,  at  least,  contains  an 
answer  to  this  action,  on  the  merits.  The  facts  set  out, 
disclose  peculation  committed  by  the  Plaintiff,  which  is 
the  substance  of  the  charge  complained  of  in  the  de^ 
daration  j  and  after  verdict,  it  must  be  taken  that  such 
diarge  has  been  established  in  proo£ 
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Jones  and  Stephen  Serjts.  in  support  of  the  rule,  were 
directed  by  the  Court  to  confine  themselves  to  the  suf- 
ficiency of  the  plea  upon  the  merits,  after  verdict  They 
contended,  that  the  facts  set  forth  in  the  plea  nowhere 
shewed,  that  in  both  his  mayoralties  the  Plaintiff  had 
pocketed  ^cL  per  bushel,  the  difference  between  the  price 
at  which  the  coals  were  purchased,  and  the  price  at 
which  they  had  been  charged  to  the  corporation ;  which 
was  the  substantial  allegation  of  the  libel.  The  price 
which  the  Plaintiff  himself  paid  for  the  coals  is  nowhere 
stated.  Consistently  with  the  allegations  in  the  plea,  the 
Plaintiff  may  have  provided  the  coals  from  his  own  pit, 
or  the  corporation  may  have  allowed  the  extra  charge 
at  a  compensation  for  the  mayor's  trouble,  so  that  the 
charge  of  peculation  is  no  where  justified ;  and  short  of 
that,  the  plea  is  not  sufficient.  Mauntenty  v*  Walton  (a), 
Lems  V.  Clement,  {b) 

Cur.  adv.  vult. 


TiNDAL  C.J.  The  declaration  in  this  action,  which 
contained  three  counts,  set  forth  a  libel,  imputing  to 
the  Plainti£^  who  had  been  twice  mayor  of  the  borough 
ol  Bidinumds  that  he  had  been  guilty  of  peculation 
daring  his  mayoralty,  by  pocketing  2d.  per  bushel  for 
coals,  which  had  been  provided  by  him  as  mayor,  to  be 
distributed  amongst  the  poor  at  reduced  prices.  To  this 
declaration  the  Defendants  pleaded  the  general  issue,  and 
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six  q>ecial  pleas  of  justification,  on  the  ground  that  th 
charges  imputed  by  the  libels  were  true.  To  the  special 
pleas  the  Plaintiff  replied  de  injuria^  &c.,  and  at  die 
trial,  at  the  last  assizes  for  the  county  of  Yori^  before 
Mr.  Justice  Jcanes  Parke^  the  jury  found  for  the  Plaiiitiff 
on  the  general  issue,  and  also  upon  the  issue  raised  on 
the  fifth  plea  of  justification,  with  one  farthing  dami^; 
mad  for  the  Defendants  on  the  other  issues. 

A  motion  was  made  in  last  Midtadmas  term,  that  tbt 
Plaintiff  might  be  at  liberty  to  enter  up  judgment  mtm 
obsiofUe  veredicto^  on  the  several  issues  found  far  the 
Defendants,  on  the  ground  that  the  pleas  on  which  those 
issues  were  raised,  were  bad  in  law,  inasmuch  as  4hej 
did  not  state  that  the  coals  which  had  been  profided  by 
the  Plainti£^  had  been,  in  fact^  purchased  for  less  dMi 
the  Plaintiff  charged  for  them,  but  merely  that  thef 
mghi  have  irefi  purchased  for  less  by  the  Plaintiff. 

On  shewing  cause  against  the  rule  nisij  which  wai 
granted  by  the  Court,  it  was  insisted  on  the  pait  «f  the 
Defendants,  first,  that  admitting  the  pleas  to  be  bad,  tk 
Plaintiff  having  taken  issue  upon  them,  instead  of  de- 
murring, had  himself  tendered  immaterial  issues;  aad, 
besides  it  was  ccmtended,  that  as  the  pleas  did  not  cea- 
tain  any  confession  of  the  matters  charged  in  the  dedsF- 
ation,  there  could  not  be  any  judgment  entered  fi>r 
the  Plain tifi^  but  that  a  repleader  must  be  awarded. 
jBeoondly,  it  was  argued  tliat  the  pleas  are  suhstandally 
good. 

It  will  be  more  convenient  to  consider  the  latter  point 
first,  and  for  that  purpose  we  must  see  what  the  chaife 
in  the  libel  is,  and  how  far  the  allegations  in  the  plesB 
correspond  with  and  justify  such  charge.  Upon  ad- 
verting therefore  to. the  libel,  it  appears  that  it  contaifls 
a  statement,  that  the  mayor  of  this  borough  for  the  time 
being,  and  which  office  the  Plaintiff  had  filled  in  two 
different  years,  viz.  in  1814  and  1828,  had  annually 
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provided  coals  at  the  expense  of  the  corporation,  to  be 
distributed  to  the  poor  at  reduced  prices.     That  the 
price  of  coals  was  6d,  per  bushel,  or  in  summer  a  little 
less.    That  the  poor  were  charged  4fd.  per  bushel.  That 
the  mayor  charged  the  corporation  ^d.  per  bushel  more, 
making  8^  per  bushel,  and  thus  pocketed  ^2d.  per  bushel 
for  the  coals  distributed  among  the  poor.     The  declar- 
aUon   adds  an  inuendo,  *'  thereby  intending  that  the 
persons  who  had  filled  the  office  of  mayor  previous  to 
the  mayoralty  of  one  Terry ^  during  tlie  period  in  which 
Coals  had  been  provided  and  distributed  as  thereinbefore 
mentioned,  and  amongst  others,  the  Plaintiff  had,  as 
such  mayor,  been  guilty  of  peculation  in  the  said  pur- 
chase of  coals,  at  the  expense  of  the  corporation,  and 
the  distribution  amongst  the  poor.''     Upon  looking  at 
the  pleas,  it  appears  that  none  of  them,  except  the  sixth, 
contain  any  allegation  that  the  Plaintiff  ever  charged 
^d.  per  bushel  to  the  poor,  and  4^.  to  the  corporation, 
but  they  expressly  state  that  the  Plaintiff  charged  Sd^ 
to  each.     There  is  an  end,  therefore)  of  all  those  pleas, 
and  indeed  the  counsel  for  the  Defendants  hardly  endea- 
voured to  support  them,  but  relied  principally  on  the 
sixth.    That  plea  which  is  pleaded  to  the  first  count, 
only  alleges  that  the  Plaintiff,  in  his  mayoralty  of  1814, 
charged  the  poor  4(f.  per  bushel,  and  charged  to,  and 
was  allowed  by  the  corporation  4//.  per  bushel  more: 
that,  in  his  second  mayoralty,  he  charged  3c/.  to  the 
poor  and  Sd.  to  the  corporation.     This  plea,  therefore, 
we  think  is  also  bad ;  for,  upon  reading  the  libel,  as 
any  common    person  would,   we  think  it  intends  to 
impute,  that  each  mayor  charged  the  double  four-pence 
during  his  mayoralty,  and  that  the  Plaintiff,  having  been 
twice  mayor,  charged  the  double  four-pence  twice.  Now 
the  drawer  of  this  plea  appears  to  have  understood  the 
libel  in  that  way,  and  to  have  applied  the  plea  to  the 
two  mayoralties  of  the  Plaintiff;  but  he  proceeds  to 

state 


1833. 


GOODBURNB 
JBOWMAN. 


M2 


CASES  IN  HILARY  TERM 


]8Sd. 


GOODBURNE 
V. 

Bowman. 


state  the  double  four-pence  to  have  been  taken  in  the 
first  mayoralty  only,  and  alleges,  that  at  the  meeting  of 
the  corporation  to  pass  the  account  of  the  second 
mayoralty,  an  alteration  took  place  in  the  said  addi- 
tional sum  of  four-pence,  so  charged  by  John  Foss,  t 
prior  mayor,  to  the  corporation ;  and  that  the  Plainuff 
charged,  and  was  allowed  in  his  account,  the  sum  of  Sd. 
per  bushel,  over  and  above  the  sum  of  Sd.  so  charged 
to  the  poor  as  aforesaid  i  and  does  not  allege  that  the 
Plaintiff,  in  that  mayoralty,  charged  4dL  to  either. 

This  makes  it  unnecessary  to  give  any  opinion  upon 
the  other  objections  taken  to  the  pleas,  v/s.,  that  tb^ 
do  not  allege  what  price  the  Plaintiff  actually  paid  for 
the  coals ;  and  diat,  consistently  with  the  allegations  in 
the  pleas,  the  Plaintiff  may  have  provided  the  coals 
from  his  own  pits,  and  therefore  there  is  no  justification 
of  the  charge  of  peculation  which  the  libel  expressly 
makes.  Or  again,  that  consistently  with  the  allegations 
in  the  pleas,  the  corporation  may  have  allowed  the  extra 
charge  as  part  of  the  allowance  made  to  the  mayor  for 
his  execution  of  the  office  in  general,  or  of  that  part  of 
it  which  related  to  the  providing  and  distributing  the 
coals. 

We  are  of  opinion,  in  the  first  place,  that,  taking 
together  the  whole  of  the  allegations  in  the  respective 
pleas,  they  fully  amount  to  a  confession  of  the  cause  of 
action.  But  if  this  point  were  doubtful,  it  may  not  be 
improper  to  observe,  that  most  of  the  cases  in  which 
the  question  respecting  a  repleader  has  been  considered, 
were  before  the  statute  of  Anne^  when  only  one  plea 
could  be  put  upon  the  record.  If,  therefore,  such  plea 
did  not  contain  a  confession,  there  was  no  part  of  the 
record  by  which  the  deficiency  could  be  supplied.  In 
the  present  case  there  is  a  verdict  upon  the  general 
issue,  which  finds  that  the  Defendant  did  publish  the 
libels.      And,    although  in  considering  the  merit  or 
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demerit  of  any  individual  plea,  recourse  cannot  be  had 
to  another  unless  expressly  referred  to  by  such  plea,  yet 
as  the  application  to  enter  the  verdict  is  founded  upon 
the  whole  record  upon  which  it  appears  that  the  De- 
fendant has  committed  the  grievance  complained  of,  and 
has  not  shewn  any  sufficient  justification,  it  may  be  con- 
sidered that  in  that  point  of  view  there  is  enough  to 
warrant  the  application.  But  no  rule  is  better  esta- 
blished than  this,  that  the  Court  will  not  grant  a 
repleader  except  where  complete  justice  cannot  be  an- 
swered without  it.  So  the  law  is  laid  down  by  Ashurst  J. 
in  Symmers  v.  The  King  {a).  In  the  present  case,  why 
should  a  repleader  be  granted  in  order  to  enable  the 
Defendant  to  confess  the  ground  of  action  more  formally, 
when  the  Court  dee  already  upon  the  face  of  the  record, 
that  the  jury  have  found  him  guilty  of  publishing  the 
libels  complained  of,  and  attempted  to  be  justified  by 
the  pleas  ?  If  it  be  said  that  the  Defendant,  in  a  new 
plea,  might  state  new  matter  in  avoidance  of  the  action, 
what  would  that  be  in  effect,  but  to  allow  him  to  take 
advantage  of  his  own  error  in  pleading?  Upon  the 
whole,  we  think  the  special  pleas  do  sufficiently  confess 
the  action,  but  do  not  sufficiently  avoid  it ;  and,  conse- 
quently, that  the  rule  for  entering  the  judgment  for 
the  Plaintiff,  non  obstante  veredicto^  must  be  made 
absolute. 

Rule  absolute. 
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Jan.  17.  Collins  and  Others  v.  Gwynne. 


I.  A  bond       HTHIS  was  an  action  of  debt  on  a  bond  entered  into 

given  to  com-  j^y  ^^  Defendant  as  surety  for  one  lUchard  Bigg,  a 

imssioners  by 

a  collector  of    collector  of  assessed  taxes  for  the  year  1828  ending  April 

assessed  taxes,  5th,  1 829.  At  the  trial  before  Alderson  J.,  London  sittings 
to  secure^due  ^^^^  Trinity  terra  1831,  a  verdict  was  found  for  the  De- 
payment  of      fendant,  with  liberty  reserved  to  the  Plaintifls  to  move  to 

momes  col-  g^^.  jj.  ^side,  and  to  enter  a  verdict  for  themselves  for  the 
lected,  need 

not  be  stamp-  penalty  of  the  bond,  and  nominal  damages  for  the  de- 
ed, although  tention  of  the  debt,  together  with  the  sura  of  693/.,  or 

the  precise  ^"^^  P^*"'  ^^  ^^^  ^^^  ^^  ^'^®  Court  might  think  them 

amount  re-  entitled  to  as  damages  for  the  breaches  of  the  condition 

quired  by  ^f  ^j^^  bond  in  Big^s  not  duly  paying  over  to  the  re- 

1^13.  ceiver-general  the  monies  collected  by  him  for  the  above 

a.  Such  a  year.     The  Plaintiffs  accordingly  moved  to  have  the 

be  taken  to  verdict  entered  for  them,  when  it  was  ordered  by  the 

his  majesty  Court,  with  the  consent  of  counsel  on  both  sides,  that 

and  his  sue-  ^j^^  g^^^^j  entry,  and  verdict,  and  judgment,  should  abide 
cessors*  ^   ^  /»  •      ^^  ■      /%  t 

3.  The  col.  the  opinion  of  the  Court  on  the  following  case:  — 

lector  in  de-  The  Plaintiffs  declared  upon  the  bond,  which  was 

bond  is  a  com-  ^^^ed  the  27th  of  August  1828,  as  having  been  entered 

petent  witness  into  by  the  Defendant  with  the  said  R.  Bigg  and  one 

against  his  Samuel  Cordozo,  jointly  and  severally,  to  the  PiaintiflS, 

4.  The  sale  as  three  of  the  commissioners  under  the  land  tax  and 
of  the  col-  assessed  taxes  act,  for  the  Toijoer  division,  in  the  county 
and  goods  is  °^  Middlesex^  in  the  penal  sum  of  4048/.  To  that  de- 
not  a  condi-  claration   the   Defendant  pleaded  various  pleas.     The 

tion  prece-        ^^^^  ^^^   ^^^   ^^^   factum^   after   cravinij   oyer   of  the 

dent  to  putting  ^       *^  .  . 

such  bond  in     bond,  and   setting   out   the   condition,    which   was  as 

suit. 

5.  To  pay  money  collected  for  a  given  year  to  the  account  of  a  different  year,  is  a 
breach  of  the  condition  for  due  payment. 

follows : 
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follows:  —  **  Whereas  the  above  bounden  Richard  Bigg 
hath  been  duly  nominated  and  appointed  by  the  com- 
missioners appointed  for  putting  in  execution  the  said 
acts  of  parliament  within  the  said  division  and  county, 
one  of  the  collectors  of  the  rates  and  duties  above  men- 
tioned, rated,  laid,  and  assessed  upon  the  parish  of  St. 
Matthem  Bethnal  Green^  in  the  Totiner  division,  and 
county  oi  Middlesex  aforesaid,  for  the  year  1828,  ending 
respectively  the  25th  of  March  and  5th  of  April  1829, 
Now  the  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  Richard  Bigg  do  and  shall  well  and 
faithfully  demand  and  collect  all  and  every  the  sum  and 
sums  of  money  in  the  said  assessments  charged  and 
specified,  of  the  respective  persons  from  whom  the  same 
shall  or  may  be  payable ;  and  shall  and  do,  in  case  of 
non-payment  thereof,  duly  enforce  the  powers  of  the  said 
acts  against  such  persons  who  may  make  default  therein; 
and  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
receiver-general  of  the  said  taxes,  rates,  and  duties  for 
the  said  county  of  Middlesex^  all  such  sum  and  sums  of 
money  as  shall  come  to  the  hands  of  the  said  R,  Bigg  as 
such  collector,  upon  the  days  and  at  the  times  by  the 
said  acts  appointed  for  the  payment  thereof,  and  accord- 
ing to  the  true  intent  and  meaning  of  the  said  acts; 
And  also  do  and  shall,  when  thereunto  required,  at  such 
times  and  places  as  shall  be  appointed  for  that  purpose, 
give  and  render,  or  cause  to  be  given  and  rendered 
unto  the  commissioners  appointed,  or  to  be  appointed, 
to  put  the  said  acts  in  execution,  or  to  any  two  of  them, 
a  just  and  true  account  in  writing  of  all  such  sum  and 
sums  of  money  which  he  the  said  R.  Bigg  shall  have 
collected  and  received  by  virtue  or  on  account  of  the 
said  assessments,  and  shall  forthwith  pay  and  deliver 
the  same  unlo  the  said  commissioners,  or  any  two  of 
them,  or  unto  such  person  or  persons  whom  they  or  any 
two  or  more  shall  appoint,  then  this  obligation  shall  be 
void,  or  else  remain  in  full  force  and  effect." 
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The  second  plea  was  a  general  plea  of  performance  of 
the  condition  of  the  bond,  on  which  the  Plaintififs,  in 
their  replication,  assigned  several  breaches,  the  third  of 
which  was,  that  Bigg  had  not  duly  paid  over  to  the 
receiver-general  the  monies  received  by  him  as  collector 
of  the  assessed  taxes  for  the  said  division,  in  respect  of 
the  rates  and  assessments  mentioned  in  the  condition, 
viz.,  for  the  year  1828-9.  On  that,  an  issue  was  taken 
by  the  Defendant  in  his  rejoinder.  The  issues  on  the 
third  and  fourth  pleas,  —  that  the  bond  was  invalid  on 
the  ground  of  supposed  fraud  and  misrepresentation;— on 
the  ninth  plea,  that  Bi^  was  not  duly  nominated  to  act 
as  collector;  —  on  the  tenth  plea,  that  the  commissioners 
had  not  delivered  to  Bigg  duplicate  assessments,  with  a 
warrant  for  collecting  them ;  —  and  on  the  twelfth  plea, 
that  Bi^  had  absconded  to  avoid  the  payment  of  the 
arrears  due ;  —  were  all  found  for  the  Plaintifi&.  The 
Plaintififs  had  previously  obtained  judgment  on  demurrer 
to  two  more  of  the  Defendant's  pleas  (a). 

The  fifth  plea  stated,  that  Bi^  did  demand  and  col- 
lect all  the  assessments,  and  that  from  that  time  to  the 
time  of  exhibiting  the  present  bill,  he  had  lands,  goods, 
and  chattels  within  the  jurisdiction  of  the  commissioners, 
of  which  they  had  notice,  and  which  might  have  been 
seized  and  sold  by  them,  but  which  they  neglected  to 
sell.  The  sixth  plea  stated  the  same,  only  leaving  oat 
the  mention  of  lands,  and  stated  that  he  had  the  goods 
after  default  in  payment  of  the  monies  collected,  of 
which  the  commissioners  had  notice.  The  seventh 
stated,  that  after  Bigg  made  default,  he  had  goods  and 
chattels  within  the  jurisdiction  of  the  commissioners, 
which  they  might  have  seized  and  sold,  and  which 
would  have  been  sufficient  to  satisfy  all  Big^s  deficien- 
cies ;  but  that  the  commissioners  neglected  to  do  this,  as 
also  to  imprison  Bigg  himself;  and  that  no  receiver* 


{a)  See  determination  on  the  argument  of  the  demurren,  7  Bln^ 
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general,  or  deputy  receiver-general,  did  or  would  call 
upon  Bigg  to  make  the  payment  of  all  sums  received 
by  him. 

The  eighth,  — ^  that  the  commissioners  did  not,  at  the 
times  in  the  statute  mentioned,  call  before  them  the  said 
Bi^^  and  examine  him  upon  oath  or  affirmation,  and 
assure  themselves  of  the  sums  paid  to  Bigg  as  such  col- 
lector, or  make  any  order  thereon  for  the  payment  of 
the  same  to  the  receiver-general. 

And  the  eleventh  stated,  that,  although  a  large  sum  of 
money  came  to  the  hands  of  Bigg^  the  receiver-general 
did  not  call  upon  and  hasten  him  to  make  payment  of 
the  same  upon  the  days  and  at  the  times  in  the  said  acts 
provided  and  appointed. 

To  the  fifth  plea,  the  Plaintiffs  replied  that  Bigg  did 
not  faithfully  demand  and  collect  all  the  assessments; 
that  he  had  no  lands  within  their  jurisdiction  which  they 
could  seize  and  sell  of  which  they  had  notice;  and  that 
all  the  goods  and  chattels  of  the  said  Bigg  within  their 
jurisdiction,  and  of  which  they  had  notice,  were  seized 
and  sold,  and  were  inadequate  to  the  satisfying  the 
deficiencies  of  Bigg.  To  the  sixth  plea,  —  that  they  did 
seize  all  the  goods  and  chattels  of  which  Bigg  was  pos- 
sessed within  their  jurisdiction,  and  of  which  they  had  no- 
tice, which,  as  before  alleged,  were  insufficient  to  satisfy 
tlie  deficiencies  of  Bigg.  To  the  seventh,  -^that  they  did 
seize  and  sell  all  the  goods  and  chattels  of  which  Bigg  was 
possessed  within  their  jurisdiction,  and  that  the  same  were 
insufficient  to  satisfy  his  deficiencies ;  and  that  the  re- 
ceiver-general of  the  said  rates,  duties,  and  assessments 
for  the  said  county  of  Middlesex^  did  call  upon  Bi^j  as 
such  collector,  to  make  payment  of  all  sums  received  by 
him  of  the  said  duties,  and  that  Bigg  fled  and  absconded 
to  places  to  the  commissioners  unknown  to  prevent  their 
imprisoning  him. 

To  the  eighth,  —  thajt  the  said  commissioners  did  call 
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before  them  and  examine  Bigg^  the  collector,  upon  oath, 
and  assure  themselves  of  the  sums  paid  to  the  said  Biggf 
and  did  make  order  thereon  for  the  payment  of  the  same 
to  the  receiver-general  on  the  day  and  time  appointed 
for  receiving  the  same. 

To  the  eleventh,  —  that  the  receiver-general  did  call 
upon  and  hasten  Bigg  to  make  such  payments,  upon  the 
days  and  at  the  times  in  the  said  acts  provided  and  ap- 
pointed.    And  thereupon  issue  was  joined. 

To  the  replication  of  the  Plaintiffs  to  the  fifth  plea, 
theDefendant  rejoined,  that  after  the  receipt  of  large  sums 
of  money  by  Btgg^  and  his  omission  to  pay  the  same  to 
the  receiver-general,  Bigg  had  lands  within  the  juris- 
diction of  the  commissioners,  which  they  might  have 
seized  and  sold,  but  that  they  neglected  so  to  do.  To 
the  sixth,  —  that  the  commissioners  did  not  seize  and  sell 
all  the  goods  and  chattels  of  Bigg  within  their  jurisdic- 
tion, in  manner  as  the  Plaintiffs  had  in  their  replication 
alleged.  To  the  seventh,  —  that  the  receiver-general  did 
not  call  upon  Bigg  as  such  collector,  to  make  pa3rment  of 
all  sums  of  money  received  by  him  of  the  said  duties;  nor 
did  Biggj  before  they  could  have  imprisoned  him,  abscond 
and  fly  to  places  to  the  receiver-general,  deputy  receiver- 
general,  and  the  commissioners  unknown,  in  manner  as 
the  commissioners  had  in  their  replication  alleged.  To 
the  eighth,  —  that  the  commissioners  did  not,  at  the  times 
mentioned  in  the  replication,  and  as  often  as  was  necessary, 
call  before  them  the  said  Bigg^  and  examine  him  upon 
oath  or  affirmation,  and  assure  themselves  of  the  sum  or 
sums  of  money  paid  to  the  said  Bigg  as  such  collector, 
nor  did  they  make  any  order  thereon  for  the  payment  of 
the  same  to  the  receiver-general.  On  which  several 
rejoinders  issue  was  joined. 

The  execution  of  the  bond  was  admitted  at  the  trial, 
subject  to  a  question  reserved,  first,  as  to  the  necessity 
of  a  stamp,  which  it  had  not,  although,  as  to  the  penalty 

and 
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Und  condition,  it  was  not  conformable  to  43  G.  8. 
c.  99  (a) ;  secondly,  whether  it  was  valid,  not  being 
made  to  his  Majesty,  his  heirs  and  successors,  pursuant 
to  the  statutes,  paiticularly  the  3  G.  4.  c.  88. 

The  material  issues  for  the  consideration  of  the  Court 
were,  first,  whether  Bigg  duly  paid  to  the  receiver- 
general  all  such  sums  as  had  been  collected  by  Bigg^ 
according  to  the  true  intent  and  meaning  of  the  assessed 
tax  acts,  for  the  years  1828-9.  Secondly,  whether  Bigg 
had  lands,  which  the  commissioners  could  have  seized 
and  sold  under  the  43  G.  3.  c.  99.  s.  52.  Thirdly,  whe- 
ther Bigg  had  goods  which  the  commissioners  could 
have  seized  and  sold.  Fourthly,  whether  the  commis- 
sioners had  examined  Bigg  on  oath  as  to  the  sums  which 
he  had  collected,  and  had  made  any  order  for  the  payment 
of  the  same  to  the  receiver-genera),  according  to  the  d9th 
section  of  the  43  G.  3.  c.  99.  And  fifthly,  whether  the 
receiver-general  did  call  upon  and  hasten  Bigg  to  make 
sucli  payment,  upon  the  days  and  times,  by  the  said 
acts  in  that  case  made  and  provided,  appointed  for  the 
same.  The  two  last  of  these  issues  had  been  found  for 
the  Defendant,  and  the  question  on  that  part  of  the 
case  was,  whether  the  Defendant's  eighth  and  eleventh 
pleas,  whicli  were  grounded  on  the  neglect  of  the  com- 
missioners and  the  receiver-general,  respectively,  were 
good  or  bad  in  point  of  law  after  verdict. 

With  reference  to  the  other  three  material  issues 
above  noticed,  there  was  no  sufficient  evidence  against 
the  Defendant,  unless  Bigg  was  a  competent  witness; 
and  upon  his  being  received  as  a  witness  after  objection 
made  by  the  Defendant's  counsel,  the  jury  found  that 
Bigg  had  paid  over  to  the  receiver-general,  all  the  sums 
received  by  him  for  assessments  for  the  year  1828-9,  but 
that  he  did  not  pay  in  all  those  sums  to  the  service  of 
that  year,  the  sum  of  2430/.  only  having  been  paid  by 
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18dS.        Bigg  to  the  service  of  that    year,    and   6098/.»   the 
nLr\  residue  of  the  sums  so  received,  having  been  expressly 

v»  paid  by  him  to  the  service  of  former  years,  daring  which 

GwxMME.  he  had  also  been  collector;  but  the  Defendant  had  not 
been  his  surety  during  those  former  years.  It  appeared  in 
evidence,  that  that  sum  had  accordingly  been  passed  to 
the  credit  of  Bigg's  account  of  those  former  years,  and 
a  receipt  given  for  the  amount  of  those  years,  his  account 
for  which  was  completely  paid  up.  The  jury  also 
found,  that  Bigg  had  lands  or  houses  after  his  allied 
default  in  paying  the  latter  sum,  of  the  value  of  121/, 
which  could  have  been  seized  and  sold  by  the  com- 
missioners under  the  43  G.  3.  c.  99.  s.  52. ;  and  tliat  be 
had  goods  after  such  default  of  the  value  of  200/.,  which 
could  have  been  seized  and  sold  by  the  commissioners ; 
but  that  the  commissioners  had  not  notice  that  Bt^ 
was  possessed  of  any  houses,  lands,  or  goods,  at  the 
time  of  his  default.  The  jury  however  found,  that  the 
commissioners  had  reasonable  grounds  for  believing  that 
he  possessed  household  goods  at  the  time,  of  the  value  of 
200/.,  which  might  have  been  seized  and  sold. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther a  verdict  should  be  finally  entered  for  the 
Plaintiff  for  the  penalty  of  the  bond  and  nominal 
damages,  and  also  for  the  said  sum  of  693/.,  or  any  and 
what  part  of  that  sum  as  damages  on  the  third  breach 
assigned  in  the  replication ;  or,  whether  the  Defendant 
was  entitled  to  have  a  verdict  entered  for  him  on  the 
issue  taken  on  the  third  breach,  or  to  judgment  on  his 
fifth,  sixth,  seventh,  eighth,  or  eleventh  pleas;  or  a 
nonsuit     The  case  was  argued  in  Easier  term  1832,  by 

Taddi/  Serjt.  for  the  Plaintiffs.  First,  the  bond  does 
not  require  a  stamp.  That  depends  on  43  G.  3.  c.  99. 
s.  13.,  3  G.  4.  c.  88.,  and  55  G.  3.  c.  184.  The  latter 
statute  exempts  bonds  given  by  collectors  or  their 
sureties,  and  excludes  any  doubt  which  might  arise  on 

the 
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the  other  statutes  requiring  collectors'  bonds  given  in 
respect  of  the  assessed  taxes  to  be  taken  in  a  certain 
amount*  And  even  those  other  statutes  contain  no 
negCLtlye  words  which  prechide  the  bond  from  being 
taken  for  something  more  (a).  As  to  the  objection  that 
the  bond  has  not  been  given  to  his  majesty  and  his  suc- 
cessors, in  3  G.  4.  c.  88.  tliere  are  provisions  applying  to 
the  receiver-general,  and  to  the  collector;  and  by  the 
provisions  applicable  to  the  collector,  the  bonds  are  not 
required  to  be  given  to  his  majesty. 

Secondly,  Bigg  was  a  competent  witness:  he  is  liable 
to  the  Defendant,  and  therefore,  does  not  relieve  him- 
self. It  is  alleged  that  his  liability  to  the  crown  is  pre- 
ponderant, because,  in  addition  to  the  sum  deficient,  he 
is  liable  to  penalties.  But  he  does  not  in  terms  con- 
tract any  liability  to  the  crown:  his  liability  is  to  the 
receiver-general :  S  G.  4.  c.  88*  And  he  came  to  shew 
himself  liable  to  the  penalty.  The  general  rule  is,  that 
the  witness  is  competent  if  liable  on  both  sides.  An 
exception,  indeed,  has  been  made  where,  in  addition,  he 
is  liable  to  costs  on  one  side :  Jones  v.  Brooke  {b)t  But 
here  the  argument  as  to  costs  operates  in  favour  of  his 
competency,  for  his  testimony  goes  to  fix  his  liability  to 
the  Defendant's  costs ;  and  he  is  not  called  for  the  De- 
fendant but  for  the  Plaintiffs.  It  would  lead,  however, 
to  great  inconvenience  to  weigh  with  minuteness  all  the 
conflicting  motives  of  a  witness;  the  better  course,  there- 
fore, is,  to  adhere  to  the  rule  in  Rex  v.  Bray,  (c) 

Thirdly,  the  money  has  not  been  duly  paid  to  the 
receiver-general;  for  though  it  has  been  received  and 
paid  in,  it  has  been  paid  in  to  a  year  for  which  it  ought 
not  to  have  been  paid.  The  language  of  the  bond  is, 
•'that  he  shall  roell  and  tridy  pay,  according  to  the  intent 
of  the  acts."    He  has  failed  to  do  this,  if  he  has  not  paid 
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to  the  service  of  the  proper  year.     To  insure  paymeat 
to  the  proper  service  was  the  object  of  the  bond.     Sup- 
pose he  had  paid  to  the  service  of  a  year  fifqr  yean 
past,  or  to  a  wrong  receiver  ?   The  receiver-general  has 
no  option,  and  cannot  transfer  from  one  accoant  to  an- 
other.    An  improper  payment  is  equivalent  to  throwing 
the  money  away;  in  which  case,  the  Defendant's  r^ 
aponsibility  could  not  be  doubted.     This  is  not  a  nii»> 
taken  but  a  wrongful  act,  and  it  is  for  wrongful  acts  the 
surety  is  liable.  It  is  not  the  duty  of  the  receiver-general 
to  see  that  every  year  is  paid  up  before  an  ensuing  yesr 
is  received ;  and  even  if  the  receiver-general  had  neg* 
lected  his  duty,  that  would  not  discharge  the  surety. 
A  payment  made,  solxntnr  ad  modum  sdventis^  particth 
larly  when,  as  here,  an  appropriation  is  made  by  the 
payer.   By  the  43  G.  3.  c.  99.  s.  48.  the  receiver-general 
is  bound  to  give  a  receipt ;  the  account  is  dosed,  and 
cannot  be  unravelled  without  great  inconvenience.   i%^ 
mer  v.  Ijong  {a)  shews  the  mode  in  which  payments  are 
to  be  applied. 

Fourthly,  if  the  receiver-general  did  not  hasten,  or 
the  commissioners  examine  the  collector,  as  found  oa 
the  eleventh  and  eighth  pleas,  that  is  a  matter  for  which 
they  may  be  answerable,  but  it  does  not  discharge  the 
Defendant.  The  collector  having  been  guilty  of  a  breach 
of  duty,  it  is  no  answer  to  say  that  others  have  neglected 
their  duty  also.  The  hastening  by  the  receiver-general, 
and  the  examination  by  the  commissioners,  are  not  con- 
ditions precedent  to  the  collector's  paying;  and  the  fault 
is  not  in  the  omission  to  collect,  but  in  the  paying  to  a 
wrong  account  The  commissioners,  it  is  true,  are  the 
Plaintiffs,  and  it  is  objected  that,  having  misconducted 
themselves,  they  ought  not  to  call  on  the  Defendant 
But  their  duty  was  to  examine  the  collector,  not  to  go  to 
the  receiver's  books  and  see  that  the  payment  was  made 


(a)  I  Stark.  153. 


to 
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to  the  right  account;  and  the  mere  laches  of  the  obligee 
does  not  discharge  the  obligor.  Trent  Navigation  Com" 
pony  V.  Harley  {a\  Orme  v.  Young,  [b)  It  makes  no 
difference  that  the  question  arises  on  a  matter  of  public 
duty,  unless  the  legislature  or  the  bond  make  the  en- 
quiry of  the  receiver  a  condition  precedent 

Fifthly,  the  thirteenth  section  of  43  G.  S.  c.  99.,  does 
not  impose  as  a  condition  precedent  to  the  suit  on  the 
bond,  that  the  collector's  lands  and  goods  shall  all  be 
seized ;  tlie  commissioners  have  not  put  the  bond  in  suit 
for  more  than  the  deficiency,  and  that  is  the  object  of 
the  statute;  otherwise,  if  the  collector  had  lands  to  never 
so  small  an  amount,  the  commissioners  would  be  pre- 
cluded from  suing  till  the  lands  were  sold,  though  the 
sale  might  never  make  up  the  deficiency.  And  the  act 
only  empowers,  does  not  require  them  to  seize.  BesideSf 
the  jury  have  found  that  the  commissioners  had  not  notice 
of  the  collector's  having  lands. 


Bonipas  Serjt  for  the  Defendant.  The  bond  ought 
to  have  been  stamped.  The  general  exception  in 
65  G.  3.  c.  184.,  must  be  construed  with  reference  to 
the  statutes  which  regulate  the  bonds  to  be  exempted ; 
and  this  bond  is  not  a  collector's  bond  under  the  statutes 
43  G.  3.  c.  99.  s.  13.,  and  3  G.4.  c.  88.,  because  it  has 
not  been  taken  in  the  form,  and  according  to  the  regula- 
tions required  by  those  statutes ;  particularly  as  to  the 
amount  of  the  penalty  and  the  conditions  annexed,  {c) 

Secondly,  Bigg  was  not  a  competent  witness,  because 
be  had  a  judgment  against  him  at  the  suit  of  the  crown  ; 
for  43  G.  3.  c.  99.  5.41.  enacts,  that  if  monies  in  the 
hands  of  the  collectors  cannot  be  recovered  under  the 
warrant  of  the  commissioners5  or  the  commissioners  shall 
n^lect  to  issue  such  warrant,  the  amount  shall  be  re- 


(a)  lo  EastfSS' 

{6)  I  Holu  N.  P.  C.  84. 


(r)  See  7  Bingb,  443. 
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ooverable  as  a  debt  upon  record.  And  there  is  great 
difference  between  liability  to  mesne  process  and  liabili^ 
to  actual  judgment :  the  immediate  liability  preponder« 
atesover  the  remote;  as  with  persons  in  possession  of 
land  or  goods,  who  are  incompetent  witnesses  to  pro?e 
their  own  occupation  or  property.  Doe  v.  Bingham  (a); 
Bland  V,  Ansley.{b)  So  bail  are  not  competent  to 
give  evidence  for  the  Defendant,  though  they  may  re- 
cover over  against  him ;  their  immediate  interest  being 
to  get  rid  of  the  suit  And  Bigg's  lands  and  chatteb 
would  be  freed  from  any  extent  on  the  judgment  of  the 
crown  by  the  judgment  against  the  Defendant,  and  satis- 
faction entered  on  it  Bigg  has  also  a  preponderaot 
interest  against  the  Defendant  in  respect  of  liability  to 
penalties  and  interest  accruing  thereon,  under  the  sta- 
tute S  G.  4.,  which  will  be  discharged  by  satisfaction  on 
the  judgment  against  the  Defendant 

Thirdly  and  fourthly.  The  condition  of  the  bond  as 
to  payment  has  been  discharged  by  the  conduct  of  the 
receiver-general  and  the  commissioners.  The  condition 
referring  to  the  statute,  its  effect  is  the  same  as  if  the 
regulations  of  the  statute  had  been  inserted  in  the  con- 
dition; and  those  regulations  have  not  been  pursued 
by  the  commissioners,  particularly  as  to  the  examin- 
ation of  the  collector,  and  the  order  to  pay,  required 
by  3  G.  4.  c.  88.  regulations  3,  4.  The  performance  of 
their  duties  by  the  commissioners  is  a  condition  pre- 
cedent to  the  collector's  paying  the  receiver ;  and  the  re- 
ceiver-general was  bound  to  examine  the  duplicates  and 
certificates  given  by  the  collector,  and  to  ascribe  the  pay- 
ments to  the  right  year.  In  Farr  v.  HoUis  {c)  the  re- 
quisition of  the  magistrates  to  the  collector  of  county  rates 
to  pay  over  the  rates,  was  alleged  as  a  condition  precedent 
to  the  liability  of  a  surety  on  a  bond  conditioned  for  due 


(a)  4  A  e)  Aid.  67».        {b)  %  N.  R.  331.       (r)  ^B.bf  C  315. 
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pftyment  by  the  collector.  The  eighth  and  eleventh 
pleas,  therefore,  are  sufficient,  and  an  answer  to  the 
action,  by  shewing  the  neglect  of  conditions  precedent. 

Fifthly,  The  lands  and  goods  of  the  collector  ought 
to  have  been  seized  before  this  action  was  brought :  the 
issue  on  the  sixth  plea  is  on  the  neglect  to  seize,  not  on 
the  notice.  But  the  commissioners  cannot  require  to 
have  notice :  they  are  bound  to  enquire,  and  act  upon 
their  belief.  In  Peppin  v.  Cooper  (a)  it  was  assumed  by 
the  Judges  that  the  omission  to  seize  the  goods  of  the 
collector  who  had  made  default,  was  a  discharge  of  the 
bond.  And  there  is  no  way  in  which  the  value  of  the 
land  cau  be  ascertained  except  by  sale. 


18S8. 


Taddy,  in  reply,  was  relieved  from  the  objection  as  to 
the  stamp.  As  to  the  competency  of  the  witness  Bigg^ 
his  liability  cannot  be  compared  to  that  of  bail  or  tenant 
in  possession,  for  both  are,  in  some  sort,  parties  to  the 
cause,  and  their  loss  will  be  immediate.  So  in  Bland 
V.  Ansley^  the  execution  which  the  action  was  brought 
to  impeach,  was  an  execution  against  the  witness  ob- 
jected to,  giving  him  therefore  an  immediate  interest  in 
the  verdict  The  present  case  is  not  of  that  nature;  for 
though  it  is  contended  that  the  sum  for  which  the 
witness  would  have  shewn  himself  liable,  becomes  a 
debt  on  record,  he  is  not  released  from  that  debt  by  A 
judgment  against  the  surety,  for  the  Court  might  still 
issue  process  against  him,  and  reimburse  the  surety. 
And  the  judgment  in  this  cause  would  not  be  evidence 
to  discharge  Bigg  from  any  claim  by  the  crown  for  in- 
terest accruing  on  penalties.  As  to  the  objection,  that 
the  collector  is  not  bound  to  pay  over  till  ordered  to  do 
so  by  the  commissioners,  the  collector  is  bound  to  pay 
over  to  the  receiver-general  quarterly,  whether  he  is 
ordered  by  the  commissioners  or  not,  and  oftener  if  or- 


{a)  %B.^  Ald.AZi^ 


dered 


556 


CASES  IN  HILARY  TERM 


1888. 


diered  by  them.    8  6. 4.  c.  88.    Regulations  7.  Na  1. 
Regulations,  8,  4. 

The  issue  upon  the  seventh  plea  is  in  efiect  found  for 
the  Plaintiffs,  and  there  is  nothing  in  the  fifth,  sixth, 
seventh,  eighth,  or  eleventh  pleas,  which  can  operate  as 
a  condition  precedent  to  the  putting  this  bond  in  suit  for 
the  deficiency.  In  Peppin  v.  Cooper  the  iacts  were  alto- 
gether  different  fi*om  those  in  the  present  case;  the 
question  turned  on  the  sale  of  the  goods  of  a  surehf  who 
was  also  a  collector ;  and  the  language  of  the  Judges  most 
be  taken  with  reference  to  that  question.  No  doubt  iflaods 
are  seized,  they  must  be  sold  before  the  bond  is  put  is 
suit,  but  it  does  not  follow  that  the  bond  shall  not  be  pot 
in  suit  till  every  portion  of  land  and  item  of  fumitore 
has  been  sold.  To  consider  the  sale  a  condidon  pre- 
cedent to  that  extent,  would  be  a  construction  of  the 
act  too  inconvenient  to  be  adopted.  In  Tarr  v.  HdOit^ 
the  only  question  was,  whether  the  requisition  of  the 
magistrates  should  have  been  alleged  to  have  been  made 
by  an  order  of  Court,  and  the  case  has  no  bearing  upon 
the  present.  If  the  argument,  that  the  neglect  of  the 
commissioners  discharges  the  Defendant  be  ill  founded, 
thefe  is  the  less  ground  for  the  same  argument  in  respect 
of  the  conduct  of  the  receiver-general. 

Cur.  adv.  xxlt. 


TiNDAL  C.  J.'  Upon  this  special  case  various  ob- 
jections have  been  taken  on  the  part  of  the  Defendant 
against  the  right  of  the  Plaintifis  to  recover  on  the 
bond  stated  in  the  declaration,  whereof  two  are  ob- 
jections against  the  evidence  offered  and  received  at  the 
trial  of  the  cause.  It  is  objected,  in  the  first  places  that 
the  bond,  not  being  stamped,  was  not  producible  in 
evidence;  and  secondly,  that  Bigg,  the  collector,  was 
not  an  admissible  witness  upon  those  issues  on  which 
he  was  called  as  a  witness  by  the  Plaintiffs.  As  these 
objections  go  to  the  maintenance  of  the  action  generaUji 

it 
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it  may  be  advisable  to  take  them  first  in  order  before  we 
proceed  to  the  rest. 

The  objection  on  the  ground  of  the  want  of  a  stamp, 
rests  on  the  argument,  that  this  bond  cannot  be  held  to 
be   within  the  exemption    of  the  general  stamp   act, 
55  G.  3.  c.  184.,  <^  as  a  bond   given  by  collectors    of 
assessed  taxes,  and  their  sureties,  for  the  due  payment 
of  monies  collected  by  them,  or  otherwise  relating  to 
their  officers,"  because  it  is  not  a  bond  given  in  con- 
formity with  the  directions  of  the  43  G.  3.  c.  99.  5.  13., 
nor  with  those  of  3  G.4«.  c.  88.     It  is  argued  that  the 
bond  is  not  authorized  by  the  former  act,  inasmuch  as 
the  penalty  exceeds  the  amount  of  the  duty  assessed  for 
the  district ;  we  think,  however,   the  direction  of  the 
13th  section  of  that  act,  that  the  collector  should  give 
security  to  the  commissioners  ^^  equal  to  the  amount  of 
the  whole  duty  and  sums  of  money  assessed  in,  and  to 
be  collected  in  each  district  or  place,"    is  virtually  com- 
plied with  by  a  security  given  in  such  sum  as  is  large 
enough  to  include,    though   it   may  exceed  the  exact 
amount  of  such  duties.     Such  is  the  natural  meaning 
of  the  words  above  referred  to,  and  if  any  other  mean- 
ing had  been  intended,  we  think  the  form  of  expression 
usually  met  with  in  acts  of  the  legislature,  of  a  sum 
*^  not  exceeding  the  amount,"  &c.    would  not  fail  to 
have  been  employed.     It  is  however  further  objected, 
that  the  bond  ought  to  have  been  given  to  his  Majesty, 
his  heirs  and  successors,  according  to  the  3  G.  4.  c.  88. 
No.  1.  of  Rules  and  Regulations,  art  8. ;  and  that  the 
present  bond  not  being  made  to  the  King,  but  to  the 
commissioners,  cannot  be  held  to  fall  within  the  ex- 
emption of  the  preceding  acts.     But  the  whole  of  the 
rules  and  regulations  comprised  within  No.  1.  relate  to 
the  office  of  receiver-general ;  and  the  8th  clause,  which 
is  particularly  relied  on,  appears  to  be  confined  to  the 
cases  of  ^^  bonds  entered  into  with,  or  taken  from  the 
receiver-general,  or  with  or  from  any  other  persons  to 

be 
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be  appointed  under  that  act,  or  their  suredes,  to  remit 
the  monies  arising  by  the  taxes  granted  by  the  said 
acts,  or  any  of  tliem,  or  any  other  duties  under  the  ma- 
nagement of  the  commissioners  for  the  affairs  of  taxes;" 
an  enactment  which  does  not  appear  by  any  reasonable 
intendment  to  comprehend  the  case  of  a  bond  given  kj 
the  collector  and  his  security.  By  the  former  statute^ 
the  43  G.  3.,  this  bond  had  been  expressly  directed  to 
be  given  to  the  commissioners,  and  there  are  no  ivonb 
in  the  rules  and  regulations  No.  L,  which  at  ail  inpoit 
a  repeal  of  the  former  statute  in  this  respect,  or  indeed 
which  relate  to  collectors'  bonds  at  all.  We  tberafiait 
think  the  bond  given  in  the  present  case  to  the  com- 
missioners, is  a  valid  bond,  and  that  it  is  exempted  (ran 
the  stamp  duty,  both  by  the  general  clause  of  exemptioD 
in  55  G.  3.  c,  184.,  and  also  by  the  express  enactment  of 
the  43  G.  3.  c.99.  s.lS. 

The  next  objection  taken  at  the  trial  was,  to  the  com- 
petency of  Bigg  the  collector,  as  a  witness  on  die  part  of 
the  Plaintiffs.  As  to  which  the  objection  shaped  itwif 
thus;  first,  it  was  said  he  had  an  immediate  interest  ia 
the  event  of  this  suit,  because,  under  the  43  G.  3.  c.  99« 
5.  41.,  all  the  arrears  of  sums  collected,  which  cannot  be 
recovered  under  the  warrant  of  the  commissioners,  are 
made  recoverable  as  a  debt  upon  record  to  the  King. 
It  was  therefore  contended,  that  a  verdict  and  judgment 
against  Gwi^ne^  the  surety  in  this  action,  would  have  tbt 
effect  of  removing  the  lands  and  goods  of  the  witness  from 
the  process,  or  from  the  actual  possession  of  the  crowa* 

In  the  first  place  it  is  to  be  observed,  that  on  the 
general  question  of  his  interest  in  the  event  of  the  sai^ 
he,  in  fact,  stands  indifferent;  for  he  is  liable  on  \m 
bond  to  the  commissioners  for  the  amount  of  the  arrears 
if  this  action  should  fail;  and  he  is  liable  to  theDefeod- 
ant  in  precisely  the  same  amount,  if  this  action  ftboaU 
succeed,  and  the  Defendant  pays  the  arrears.  And,  ja 
answer  to  the  particular  shape  which  the  objection  nmr 

assumes. 
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assumes,  it  appears  to  us  that  it  is  not  the  judgment  ^  183S. 
against  this  DeFendant,  but  the  satisfaction  of  such  judg-  ~' »  ^ 
tnent  by  the  Defendant,  which  would  have  the  effect  y^ 

contended  for ;  because,  notwithstanding  the  judgment  Gwynne. 
against  Gwynne^  the  process  of  the  crown  would  still  re* 
main  in  force  against  the  person,  lands,  and  goods  of 
Bi^  until  actual  payment  of  the  debt.  The  obtaining 
such  judgment,  therefore,  is  one  step  only  towards  such 
an  efiect;  it  is  by  no  means  the  immediate,  or  even  the 
necessary,  cause  of  such  a  consequence.  The  witness, 
therefore,  does  not  stand  in  the  situation  of  the  tenant  in 
possession  in  ejectment,  who  cannot  be  called  by  the 
Defendant,  because  the  witness  is  necessarily  and  im« 
mediately  concerned  in  interest ;  for  a  verdict  and  judg- 
ment against  the  Defendant  would,  of  necessity,  and 
ivithout  any  further  step,  be  the  means  of  removing  the 
witness  from  his  tenancy.  In  all  the  cases  put  in  argu-^ 
menr,  the  interest  of  the  witness  in  the  event  of  the  suit 
is  certain,  immediate,  and  necessary;  in  this  case,  a 
judgment  against  the  Defendant  would  not  have  any 
certain,  immediate,  or  necessary  effect  on  the  interest  of 
Bigg  s  on  the  contrary,  it  may  never  have  any  effect  at 
all.  But  it  was  argued  that  Bigg  was  interested  di- 
rectly in  the  event  of  the  suit,  inasmuch  as  under  No.  S« 
Rules  and  Regulations,  3  G.  4.,  he  was  liable  to  a  penalty 
of  50/.  if  he  did  not  pay  in  the  money  collected  by  him 
on  a  day  ordered  by  the  receiver-general,  and  a  fur-- 
tber  penalty  at  the  rate  of  5  per  cent,  per  annum  for  the 
whole  sum  by  him  detained.  And  it  is  contended  that 
the  witness  is  interested  in  proving  what  he  was  called 
to  prove,  that  his  payments  were  made  in  satisfaction  of 
the  earlier  arrears,  and  not  those  of  the  last  year  of  1 828, 
so  as  to  avoid  the  penalty  of  further  arrears  of  interest* 
But  we  think  the  judgment  obtained  against  the  De- 
fendant on  this  point,  by  means  of  the  evidence  of  Biggj 
could  not  be  made  available  by  Bigg  himself  in  his 
Vol.  IX.  O  o  own 
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pwn  favour,  in  case  any  subsequent  action  should  be 
brought  against  him  for  the  penalty  of  the  arrears  of 
interest :  Smith  v.  Prager.  {a)  Such  action,  as  it  appeaif 
to  us,  would  be  decided  upon  the  evidence  produced  bj 
the  crown  as  to  the  non-payment  by  him  of  the  anean 
on  the  day  fixed  by  the  receiver-general ;  and  by  any 
evidence  on  the  part  of  the  Defendant,  other  than  the 
production  of  the  judgment  in  this  cause,  of  actual  pay* 
ment  of  such  arrears  either  by  himself  or  the  surety* 
We  therefore  think  the  objection  as  to  the  competency 
of  Bigg  ought  not  to  prevail. 

As  a  verdict  has  been  found  for  the  Defendant  upon 
the  isAes  raised  on  the  eighth  and  eleventh  pleas,  it 
will  be  more  convenient  to  consider  next,  tbe  ofcjectioiis 
raised  by  the  Plaintiffs  to  the  validity  of  those  pkas: 
for  unless  those  pleas  are  bad  in  law,  so  that  the 
Plaintifis  are  entitled  to  their  judgment  nou  cbUaaU 
veredicto^  the  consideration  of  the  further  objectkos 
raised  on  the  part  of  the  Defendant  would  become  un- 
necessary. The  eighth  plea  states  in  effect,  that  tlw 
commissioners  did  not,  at  the  times  in  the  statute  meiH 
tioned,  call  Bigg  before  them  and  examine  him  upon 
oath,  and  assure  themselves  of  the  sums  paid  to  him.  u 
such  collector,  or  make  any  order  thereon  for  tbe  pay 
ment  of  the  sums  to  the  receiver  general ;  upon  which 
allegation  the  Plaintiff  takes  issue  in  his  replication.  This 
plea  is  drawn  upon  the  assumption  that  the  complianct 
with  the  directions  given  to  the  commissioners  by  tht 
thirty-ninth  section  43  G.  3.  c.  99.,  forms  a  condition 
precedent  to  the  right  of  the  commissioners  to  put  the 
bond  in  suit.  For  unless  these  acts  to  be  done  by  the 
commissioners  form  a  condition  precedent  by  the  ipoAr 
tive  enactment  of  tlie  statute,  the  Defendant  cannot  avail 
himself  of  the  non-performance  of  acts  not  made  a  psit 


(a)  7  r.  i^  6o. 
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of  the  condition  of  the  bond  itself.  We  are  all  of  opi- 
nion, however,  that  the  proper  construction  of  that  sec- 
tion is,  to  treat  it  as  directory  only;  as  containing  a 
direction  to  the  commissioners  very  useful  in  itself; 
having  for  its  immediate  object  the  further  security  of 
the  revenue,  by  enabling  the  commissioners  from  timis 
time  to  investigate  the  state  of  the  collector's  accounts, 
and  to  ascertain  whether  his  payments  keep  pace  with 
ills  receipts.  The  commissioners,  therefore,  in  not 
obeying  so  useful  a  direction,  may  have  made  them- 
selves responsible  for  carelessness  and  negligence.  But 
to  hold  their  compliance  or  non-compliance  with  the 
direction,  a  condition  on  which  the  bond  was  to  be 
available  or  not,  would,  as  it  appears  to  us,  exactly  con- 
travene the  very  object  and  design  for  which  the  pro- 
vision itself  was  introduced,  namely,  the  giving  addi* 
tional  certainty  and  security  for  the  payment  over  of  the 
dnttes  collected.  But  the  argument  on  this^  plea  has 
rested  mainly  upon  the  ground,  that  until  the  collector 
has  been  called  before  the  commissioners  and  examined 
by  them,  and  an  order  has  been  made,  no  time  for  the 
payment  of  the  duties  received  by  him  can  be  held  to 
have  been  fixed  or  appointed,  and  consequently  no 
breach  of  the  condition  "  for  the  payment  by  him  upon 
the  days  and  at  the  times  by  the  said  acts  appointed  for 
the  payment  thereof  can  be  held  to  have  been  in- 
mrred.  Upon  reference,  however,  to  various  parts  of 
49  G.  3.  and  the  3  G.  4.,  times  for  payment  to  the  re- 
ceiver may  be  fixed  under  the  provisions  therein  con* 
tained,  without  any  reference  to  and  quite  independent 
of  the  particular  provisions  on  which  the  plea  is  framed, 
for  investigating  the  state  of  the  accounts,  and  for 
hastening  the  payment  by  the  collector.  See  particu- 
larly forty-«ghth  section  of  43  G.  3.,  the  3  G.  4.  No.  1. 
Rules  and  Regulations,  art.  7.  And  again,  No.  2.  Rules 
and  Regulations,  art.  2. ;  in  all  which  cases  payments  are 
'  O  o  2  directed 
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directed  to  be  made  at  the  office  of  the  recdpt  of  the 
receiver  general,  at  times  fixed  for  that  purpose,  quite 
independently  of  any  previous  examination  by  tbe  com- 
missioners or  any  order  made  thereon.  The  pfoiir 
therefore,  neither  shews  by  express  averment  that  thers 
was  any  impossibility  to  pay  **  upon  the  days  and  at  the 
times  by  the  said  acts  appointed  for  the  payment  there* 
of,"  nor  does  it  state  any  facts  inconsistent  with  tbe 
practicability  of  such  payment  being  made.  We  thefo* 
fore  think  the  allegations  in  the  plea  do  not  amount  \o 
a  discharge  from  the  performance  of  the  condition ;  hot 
merely  shew  a  neglect  on  the  part  of  the  coromisaioiien 
to  make  the  examination  and  issue  the  orders,  if  sudi^ia 
fact  had  become  necessary. 

The  1 1th  pled  states  in  substance,  that  althoagh  a 
large  sum  of  money  came  to  the  hands  of  Bigg,  yet  die 
receiver-general  did  not  call  upon  and  hasten  him  to 
make  payment  of  the  same.  It  is  unnecessary  to  state 
in  detail  the  grounds  upon  which  we  hold  this  plea  ako 
to  be  insufficient  as  a  legal  bar  to  the  action  ;  as  they  ard 
precisely  the  same  in  principle  as  those  which  have  been 
just  stated  with  respect  to  the  8th  plea.  We  cooie^ 
therefore,  to  the  three  remaining  pleas,  upon  which 
points  have  been  raised  for  our  consideration. 

The  2d  plea  is  a  plea  of  general  performance,  on  wfaidl 
the  PlaintiflT  has  assigned  for  one  of  his  breaches,  ^  thti 
Pigg  had  not  duly  paid  over  to  the  reeeiver-^enend  the 
monies  received  by  him  as  collector  of  the  assessed 
taxes  for  the  said  division,  in  respect  of  tbe  rales  and 
assessments  mentioned  in  the  condition,  viz,  for  tbe  yetr 
1828-9."  This  involves  the  main  question  between  the 
parties,  viz.  whether  the  payment  by  Bigg  to  the  n^ 
<%iver-general,  of  all  the  sums  received  by  him  for 
assessments  for  the  year  1828*9,  but  the  not  paying  in 
ijill  these  sums  to  the  service  of  that  year,  but  on  tbd 
eontrary,  the  paying  in  the  sum  of  69S/.,  part  thereof 

expressly 
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expressly  to  the  service  of  former  years,  during  which 
he  h|ul  been  collector,  was  a  satisfaction  of  the  condition 
of  the  bond ;  and  we  think  such  payment  is  not  *^  a 
duly  paying  over  to  the  receiver-general,"  within  the 
meaning  of  the  condition.  The  two  acts  so  often  referred 
to  evidently  contemplate  that  the  money  raised  by 
assessments  in  a  given  year  shall  be  paid  for  the  ser- 
vice of  that  year,  and  no  other.  Indeed,  they  are  mani- 
festly framed  upon  a  supposition,  that  a  new  collector 
will  be  appointed  for  each  succeeding  year.  If  the 
receipts  of  a  given  year  are  not  to  be  considered  as  ap- 
propriated to  the  service  of  the  same  year,  it  is  obvious, 
that  if  any  deficiency  occurs  on  the  part  of  the  collector 
in  the  account  with  the  receiver  for  the  current  year  for 
which  the  duties  have  actually  been  collected,  a  second 
assessment  must  take  place  upon  the  inhabitants  of  the 
same  f>arish  or  place,  to  make  good  such  deficiency.  If 
the  collector  has  left  the  arrears  of  the  former  year 
unsatisfied,  and  attempts  to  make  good  such  deficiency 
from  the  monies  collected  for  the  current  year,  the 
hardship  is  as  great  on  the  parish  as  if  he  had  appro- 
priated it  for  his  own  private  purposes.  And  it  is 
exactly  to  prevent  the  hardship  cast  upon  the  parish  by 
the  misappropriation  of  the  collector,  that  the  statutes 
direct  a  security  to  be  taken  upon  his  appointment. 
But  as  the  Defendant  would  manifestly  be  answerable 
in  case  ofthe  misappropriation  of  the  duties,  why  should 
be  not. also  in  case  of  the  wrongful  payment  of  them 
to  the  receiver?  It  is  argued,  that  it  was  the  fault  of 
the  commissioners,  or  of  the  receiver,  that  the  one  had 
not  made  out  the  proper  certificate  and  order  for  pay- 
ment under  3  G.  4.  c,  88.,  in  which  case  the  receiver 
could  u6t  have  carried  the  money  to  any  other  than 
the  proper  account,  and  that  the  commissioners  ought 
not  to  ava'd  themselves  of  their  own  omission.  It  may 
be  admitted  that  the  commissioners  had  been  negligent, 
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CoLiiNs      ^*^'^   ^^^  duties  imposed  upon  them   by   the  statute, 

V.  cannot,  on  the  other  hand,  excuse  the  collector  for  '*  the 

GwYNNE.     improperly  paying,"  as  the  jury  liave  expressly  found 

that  he  did,  the  sum  of  693/.  which  had  been  collected 

for  the  year   1828-9,  to  the  service  of  former  years. 

This  *^  improper  payment"  is  the  voluntary  act  of  the 

collector ;  for  had  he  found  the  money  expressly  for  the 

current  year,  the  receiver-general  could  not  have  made 

the  appropriation  which  is  now  complained  of.     The 

collector  therefore  appearing  to  us,  by  his  own  voluntary 

act,  to  have,  made  a  wrongful  payment,  we  think  the 

surety  is  liable  for  the  amount  of  such  payment,  under 

the  terms  of  the  condition  of  the  bond. 

There  remain  only  two  other  points  reserved  upoo 
this  case,  viz.  whether  Bigg  had  lands  which  the  oom* 
missioners  could  have  seized  and  sold  under  43  G.  S» 
C.99.  S.52.  And  whether  he  had  goods  which  they 
might  have  seized  and  sold.  These  questions  arise 
upon  the  fifth,  sixth,  and  seventh  pleas ;  tlie  fifth  pka 
stating,  that  Bigg  demanded  and  collected  all  the  assess- 
ments, and  that,  from  that  time  hitherto,  he  had  land^ 
goods,  and  chattels  within  the  jurisdiction  of  the  com* 
missioners,  of  which  they  had  notice,  and  which  ought 
to  have  been  seized  and  sold  by  them,  but  which  they 
neglected  to  do ;  the  otiier  two  pleas  stating  die  saoie 
in  substance  as  to  the  goods  of  the  collector.  Now,  the 
jury  find  specially  upon  the  issues  raised  on  these  ples% 
that  Bigg  had  lands  or  houses  after  his  alleged  default, 
of  the  value  of  121/.,  which  could  have  been  seized  and 
sold  by  the  commissioners  under  the  43  G.3*  c,  99.  s«5S«} 
and  that  he  had  goods  after  such  default  of  the  value  of 
200/.,  which  could  have  been  seized  and  sold  by  tbe 
commissioners.  But  they  further  find  that  the  com- 
missioners had  not  notice  that  Bigg  was  possessed  of 
any  houses,  lands,  or  goods  at  the  time  of  his  defaultf 

but 
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biit  that  they  had  reasonable  grounds  for  believing  that 
he  possessed  household  goods  at  that  time  oF  the  value 
of  200/.,  which  might  have  been  seized  and  sold. 

The  Defendant  contends,  that  under  the  proviso  con- 
tained in  the  thirteenth  section  of  the  43  O.  5.,  the  sale 
of  the  lands  and  goods  so  found  to  belong  to  the  col- 
lector must  precede  the  commencement  of  the  action 
against  the  surety ;  and  relies  upon  the  dictum  of  the 
Chief  Justice  of  the  King's  Bench  in  giving  his  judg- 
ment in  Peppin  v.  Cooper  (a),  as  an  authority  for  that 
proposition.  That  dictum,  upon  referring  to  the  facts 
of  the  case  then  under  judgment,  appears  to  us  scarcely 
to  warrant  the  conclusion  contended  for;  it  appears, 
however,  to  us  to  be  unnecessary  to  decide  that  point : 
for  we  all  agree  in  opinion,  that  the  sale  of  the  collector's 
lands  and  goods  can  only  form  a  condition  precedent  to 
the  right  to  put  the  bond  in  suit  against  the  surety,  when 
the  existence  of  such  property  of  the  collector  is  known 
to  the  commissioners  at  the  time  of  commencing  the 
action.  A  determination  to  the  contrary  would  make  it 
necessary  for  the  commissioners  to  forbear  so  long  to 
put  the  bond  in  suit,  that  all  the  benefit  of  it  would,  in 
many  cases,  be  lost  both  against  the  collector  and  the 
surety.  It  is  true,  the  necessity  of  notice  to  the  com- 
missioners is  not  expressly  made  part  of  the  legislative 
enactment, '  but  it  is  necessarily  to  be  implied  by  the 
nature  of  the  provision  itself,  which  must  have  con- 
sidered goods  and  chattels  unknown  to  the  commis- 
sioners as  upon  the  same  footing  as  if  they  had  not 
teisted. 

As  to  the  subsequent  finding  of  the  jury,  **  that  the 
tommissioners  had  reasonable  grounds  for  believing  that 
the  collector  had  household  goods;"  such  finding, 
neither  by  the  rules  of  pleading,  nor  in   the  natural 
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meaning  of  the  words  tliemselves,  can  supply  the  want  of 
actual  notice  or  knowledge :  it  does  not  even  amount  to 
an  assertion  of  actual  belief  in  the  commissioners.  Upon 
the  whole,  therefore,  we  think  the  judgment  must  be 
entered  for  the  Plaintiffs,  with  the  assessment  of  damages 
to  the  amount  of  693/.,  upon  the  breach  of  the  ooodition 
thirdly  assigned  in  the  replication. 

Judgment  for  the  Piaintifis. 


Jam.  17. 


Barratt  V.  Price. 


Where  a 
sherifT  has 
niegaDy  ar- 
rested a  De- 
fendant in  one 
action,  he  can- 
not detain  him 
in  another. 


n^H£  question  in  this  case  was,  whether  the  Delendanl 
was  entitled  to  be  discharged  out  of  custody  id  this 
action,  he  having  been  detained  by  the  sheriffii  oi  Ijmdcn 
under  a  ca.  sa.  issued  at  the  suil  of  the  Plaiiiu£^  which 
had  been  lodged  with  them  before  the  time  of  their 
arresting  the  Defendant  upon  mesne  process  issued  at 
the  suit  of  another  plaintiff. 

The  arrest  in  the  former  action  had  been  made  b; 
one  Bichard  Jackson^  the  son  and  assistant  of  WiUkm 
Jackson^  one  of  the  Serjeants  at  mace  to  the  sherifis  of 
Lofidofi.  At  the  time  of  such  arrest  the  warrant  was 
held  by  W.  Jackson,  to  whom  it  was  directed,  not  by 

Richard  Jackson;  but  after  Richard  Jackson  had  arrested 

* 

the  Defendant  without  any  warrant,  he  delivered  him 
into  the  custody  of  a  police  officer  under  a  false  chaige 
of  felony,  and  then  brought  his  father  to  the  police 
station,  and  the  father,  by  handing  the  warrant  over  to 
the  son,  endeavoured  by  fraud  to  make  the  arrest  appear 
to  have  been  legal.  On  the  ground  of  such  fraud  on 
the  part  of  the  sherifTs  officer,  and  his  son,  one  of  the 
learned  Judges,  on  an  application  made  before  him  in 

vacation, 
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vacation,  ordered  the  Defendant  to  be  discharged  froni 

•  

that  arrest.     But  the  Defendant  being  detained  under 
lh«  ca.  sa.  issued  by  Barratt^ 

WUde  Seijt.  obtained  a  rule  nisi  to  discharge  him 
from  this  detainer,  on  the  ground  that  the  apprehension 
by  the  sheriff  in  the  former  action  being  illegal,  the  same 
sheriff  could  not  justify  a  subsequent  detainer. 


183S. 


Bompas  Serjt.,  who  shewed  cause,   relied  on  Hawson 
V.  Walker^  and  Cramden  v.   Walker  {a).     There  it  ap- 
peared that  one  Heme  had  got  over  some  pales,  and 
thrown  up  the  sash  of  the  defendant's  window,  to  get 
into  the  house,   and  afterwards  broke  open  an  inner 
door,  in  order  to  arrest  him ;  and  all  this  without  any 
warrant  directed  to  himself;  and  accordingly  did  arrest 
the  defendant  at  the  suit  of  Hawson.     The  plaintiff's 
attorney  being  sent  for,  and  finding  Hertte^s  mistake 
and  irregularity,  sent  for  one  William  Howse^  to  whom 
the  warrant  was  really  directed,  and  gave  him  charge  of 
the  defendant ;  and  Howse  having  another  writ  against 
him  at  the  suit  of  Cramden^  carried  him  to  Aylesbury 
gaol,  and  charged  him  with  both  these  actions.     Upon  a 
motion  to  discharge  the  defendant  out  of  custody,  in 
both  actions,  and  for  an  attachment  against  Heme^  it 
was  held   by  the  Court  that  a  defendant  illegally  in 
custody  at  the  suit  of  one  plaintiff,  was  not  privileged 
from  arrest  at  the  suit  of  another,  unless  there  were 
some  collusion.   Bompas  therefore  contended  that  though 
an  arrest  be  illegal,  a  subsequent  detainer  in  another 
action  is  justified,  except  in  the  case  of  a  party  privileged 
from  arrest;  and  referred  also  to  Spence  v,  Stuart {b)^ 
Daviesv.  Chippendale  {c\  Barclay  and  Others  v.  Faber(d\ 
and  the  authorities  collected  in  1  Chitt,  Rep,  579. 


(a)  %W.Blk.%%i. 
\b)  3  i?ai/,  89. 


(c)  %B.  ^  p.  2^1.  367. 

(d)  a  B.  £sf  AU.  743. 
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Wiitde.  The  principle  to  be  deduced  from  all  ^ 
casies  Ls,  that  if  the  sheriff  be  no  party  to  the  'MegjA 
apprehension^  he  may  justify  a  subsequent  detainer  tuft 
a  legal  claim ;  but  if  he  be  either  party  or  privy  to  the 
illegal  apprehension,  he  cannot  justify  ft  sdbseqoent 
detainer.  In  Howson  v.  Walker  the  sheriff's  oflBcer  who 
detained  the  defendant  was  entirely  iincoiinected  with 
HemCf  who  arrested  him,  and  was  not  privy  to  the 
arrest.  In  all  the  other  cases  referred  to^  either  the 
apprehension  was  legal  at  the  outset,  and  set  aside'  for 
some  collateral  matter,  or  if  illegal,  the  sheriff  who  de^ 
tained  was  not  connected  with  the  sheriff  who  arrested. 
But  in  Birch  v.  Prodger  (a),  where  an  attadiment  tor 
non-payment  of  money  to  A.  having  been  issued  agaiasl 
J3.  from  the  Ck)urt  of  Common  Pleas,  and  the  procett 
being  in  the  hands  of  an  officer,  who  had  not  been  aUe 
to  serve  B.  therewith,  B.  was  met  by  A*  in  the  street 
and  carried  by  violence  to  the  chambers  of  C,  who  was 
A,^s  attorney,  and  there  detained  while  the  originiA 
process  was  sent  for  and  served  upon  him ;  the  officer 
also  was  sent  for  (but  not  by  A.) ;  and  on  JB.*s  leavii^ 
the  chambers  of  C  he  was  arrested ;  the  Court  held, 
that  that  arrest  was  illegal,  and  discharged  B. 

Cur.  adv.  tmii. 


TiMDAL  C.  J.,  after  stating  the  facts  as  ante^  p.  566^ 
proceeded,  — 

The  question  now  arises,  Whether  the  same  sherifi 
can  l^ally  detain  the  Defendant  in  custody  under 
another  writ  which  they  held  against  him  at  the  time 
of  such  illegal  arrest  ?  And  we  are  of  opinion  that  they 
cannot;  and  the  ground  on  which  this  opinion  is  formed, 
is  shortly  this,  —  that  the  first  arrest  was  illegal  by  the 
wrongful  act  of  die  sheriff  himself.     In  two  of  the 
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cited  on  the  part  of  the  PlaintifT,  viz.  Davies  v.  Chippen^ 
dalef  and  Barclay  and  Others  v.  Faberj  it  was  held,  that 
although  the  defendant  was  entided  to  his  discharge  out. 
of  custody  upon  the  original  arrest  at  the  suit  of  A.^  he 
was  not  enutled  to  be  discharged  also  from  a  detainer 
subsequently  lodged  with  tlie  same  sheriff  against  him 
by  B.<i  whilst  in  custody  under  the  former  writ.  But  in 
both  those  cases  the  arrest  was  not  an  illegal  act  on  the 
part  of  the  slieriff:  in  each  case  the  sheriff  had  acted  in 
strict  conformity  with  his  duty  in  obeying  the  writ, 
though  upon  objections  taken  to  the  affidavit  under 
which  the  defendant  had  been  held  to  bail  in  the  action 
at  the  suit  of  A.^  the  Court  thought  him  entitled  to  his 
discharge.  Those  cases  we  think  will  not  govern  the 
present,  where  the  party  is  under  an  illegal  imprison- 
ment by  the  act  of  the  sheriff's  officer,  that  is,  for  this 
purpose  by  the  act  of  the  sheriff  himself.  But  the 
Plaintiff  relies  on  the  case  of  Haxsoti  v.  Walker  (a),  as 
decisive  in  his  favour.  Upon  looking,  however,  at  the 
facts  of  that  case,  we  tliink  it  is  distinguishable  from 
the  present.  In  that  case  Herncy  who  broke  into  the 
house,  and  made  the  arrest,  does  not  appear  to  have 
been  connected  with  the  sheriff^s  officer  who  held  the 
warrant  and  afterwards  made  the  arrest  under  it.  In 
the  first  place  no  warrant  whatever  had  been  made  out 
to  Heme.  Again,  when  Hawser  the  sheriff^s  officer  to 
whom  the  warrant  in  that  action  was  directed,  heard  of 
the  transaction,  he  went  to  the  Defendant,  and  having 
another  warrant  also  against  him  at  the  suit  of  Cromlen^ 
carried  him  to  gaol,  and  charged  him  with  both  those 
actions.  The  sherifTs  officer,  therefore,  did  nothing  to 
identify  himself  with  Heme.  The  illegal  arrest  of  the 
Defendant  by  Herne^  was  no  act  of  the  officer  or  the 
sheriff,  but  the  act  of  a  stranger ;  the  taking  the  De- 
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fendant  to  prison  and  charging  him  in  the  action  at  the 
suit  of  Crawderif  was  in  fact  a  new  arrest*  rather  than>iii 
detainer;  and  there  was  no  niore  objection  to  the 
sheriff's  arresting  the  Defendant  in  this  second  actioii, 
because  at  the  time  he  found  him  he  was  illegally  im^ 
prisoned,  than  if  he  had  found  him  at  large. 

The  principle  to  be  derived  from  the  cases  appears  t» 
be,  that  where  the  sheriff  arrests  the  Defendant  in  ooe 
action,  it  operates  virtually  as  an  arrest  in  all  the  actions 
in  which  the  sheriff  holds  writs  against  him  at  the  time: 
for  it  would  be  only  an  idle  and  useless  ceremony  t# 
arrest  the  Defendant  in  the  rest;  it  would  be  *^  itcttm 
agere:**  and  this  detainer  will  hold  good,  though  the 
Court  may,  upon  collateral  grounds  unconnected  with 
the  act  of  the  sheriff,  order  the  party  to  be  discharged 
from  the  first  arrest.  But  where  the  sheriff  has  by  fai$ 
own  act  illegally  arrested  the  Defendant,  the  Defendant 
is  not  in  custody  under  the  first  writ,  he  is  su&ringa 
false  imprisonment;  and  such  false  imprisonment  being 
no  arrest  in  tlie  original  action,  cannot  operate  as  aa 
arrest  under  the  other  writs  lodged  with  the  sheriff. 

We  therefore  think  this  rule  must  be  made  absolute. 

Rule  absolute. 


Jam  17. 


Taylor  v.  Lady  Gordon. 


Costo  of  an       ''PHIS  was  an  action  brought  by  the  Plaintiff  against 

arbitration  j-^e  Defendant,  his  late  landlady,  to  recover  from 

under  an  order  -         ,         ,         r  •         m  / 

6E  NUi  Priust  her  the  value  of  certain  buildings,  fixtures,  and  tenant" 

are  not  costs     rights,  alleged  to  be  due  to  him  as  outgoing  tenant  of  a 

farm  at  Linwood  and  Market  Basons  according  to  the 

custom  of  the  country  where  the  farm  lands  and  premises 

were 
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were  situate,  and  for  land-tax  and  other  demands  of  the 
Plaintiff.  A  set-oiF  was  pleaded  by  the  Defendant  for 
54^/,  IO5.9  and  a  sum  of  300/.  was  paid  into  court. 

At  the  trial  before  Bayley  B.  last  Spring  asisizes  for 
the  county  of  Lincoln^  it  was  agreed  to  take  the  opinion 
of  the  jury  as  to  whether  there  was  a  custom  beyond 
the  common  law  with  respect  to  buildings  and  fixtures ; 
and  whether  there  was  a  custom  to  allow  an  outgoing 
tenant  one  whole  year's  rent  and  rates  of  the  land 
summer  fallowed  by  him  the  year  previous  to  his  quitting. 
The  jury  found  in  favour  of  the  latter  and  against  the 
former  custom,  except  as  to  buildings  five  or  six  inches 
in  the  ground^  and  crow  fencing,  which  the  jury  thought 
a  tenant  had  a  right  to  remove.  And  then,  by  an  order 
•f  fUri  priusj  a  verdict  for  500/.  was  taken  for  the 
PtaintifF,  subject  to  the  award  of  a  barrister,  who  was  to 
order  for  what  sum  the  verdict  should  be  finally  entered, 
and  assess  the  damages  between  the  parties,  and  was  to 
enquire  into  several  special  matters  relating  to  buildings^ 
fixtures,  &c.,  to  which  the  Plaintiff*  might  lay  claim  at 
common  law,  or  under  the  custom  found  by  the  jury. 
If  either  party,  by  aifected  delay  or  otherwise,  prevented 
the  arbitrator  from  proceeding,  he  was  to  pay  such  costs 
as  the  Court  should  think  reasonable.  In  other  re- 
spects, the  order  of  nisi  priiis  was  silent  on  the  subject 
of  costs.  The  award  wat  to-be  ready  by  the  first  day 
of  the  then  next  Trinity  term. 

The  arbitrator,  after  reciting  in  his  award  the  order 
of  nisi  pritiSy  awarded  to  the  Plaintiff*  a  sum  beyond  the 
sum  paid  into  Court,  and  directed  that  each  party 
should  pay  his  own  costs  of  the  arbitration,  and  the 
expence  of  the  award  equally  between  them.  Upon 
taxation  of  costs,  the  prothonotary  having,  notwith- 
standing tiie  terms  of  the  award,  allowed  the  Plaintiff* 
his  costs  of  the  arbitration, 
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18SS.  IVUde  Seijt  obtained  a  rule  nisi  for  a  review  of  the 

taxation,  upon  the  ground  that  the  Piaintiff,  under  the 
order  of  nisiprtusy  was  entitled  to  his  costs  in  the  cmm 
only,  and  not  to  his  costs  occasioned  by  the  reference, 
in  awarding  which  the  arbitrator  had  exceeded  his 
authority. 

Objection  was  also  made  to  a  charge  for  the  attend* 
ance  of  one  Smithy  at  the  assizes,  as  a  witness  lor  the 
PlaintiiT,  it  being  alleged  that  he  was  there  in  his  capacity 
of  attorney,  conducting  another  cause.  This,  howetw, 
was  denied  by  Smith. 

Taddy  Serjt,  who  opposed  the  rule,  contended,  that 
upon  a  reference  by  order  of  nisiprius^  the  costs  of  the 
reference  are  costs  in  the  cause,  the  referee  standiifg  in 
the  place,  and  discharging  the^  functions  of  the  jufy. 
He  relied  on  Treganing  v.  Attenboroi^h  (a),  wliere,  in 
trover  a  verdict  was  taken  for  Plaintiff  to  the  full  amoant 
of  the  goods  converted,  the  Plaintiff  consenting  to  take 
them  back  in  reduction  of  damages,  upon  its  being 
referred  to  an  arbitrator  by  order  of  nin  primy  to  ascer* 
tain  the  amount  of  deterioration,  which -amount,  with  the 
costs  in  the  cause,  were  to  be  paid  to  Plaintiff;  and 
it  was  held,  that  the  expence  of  witnesses  attending  the 
arbitration  were  costs  in  the  cause.  The  same  principle 
was  acted  on  in  Mackintosh  v.  Blyth  (ft). 

Wilde,  In  Mackintosh  v.  Blijthy  the  referee  merely 
certified  the  amount  of  the  verdict,  and  made  no  formal 
award ;  he  might,  therefore,  be  considered  to  supply  the 
place  of  the  jury,  and  the  costs  incurred  before  him  to 
be  costs  incurred  before  the  jury.  In  Tregoning  v. 
Attenboroughy  the  reference  was  exclusively  In  ease  of 
the  Defendant,  for  without  it  the  Plaintiff  might  have 

ia)  iBingb.Tzi.  {h)  i  Bingh.  269. 
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taken  out  execution  for  the  full  amount  of  the  goods 
converted;  but  be  consented  to  take  instead,  the  goods 
themselves,  and  what  should  be  found  to  be  the  amount 
of  the  damage  done  to  them  by  the  Defendant.  The  De- 
fendant, therefore,  impliedly  undertook  to  defray  the  ex* 
pence  of  that  investigation*  But  in  the  present  cas.e, 
the  arbitrator  was  to  enquire  into  several  matters  col- 
lateral to  the  cause,  upon  which  the  parties  might  re- 
^^ectxwely  have  conflicting  rights ;  as  fixtures,  the  custom 
of  the  country,  and  the  like.  The  costs  of  such  an 
enquiry  could  not  be  called  costs  in  the  cause. 

Cur.  adv.  vult. 


I6dd. 


TiNDAL  C.  J.  We  agree  in  opinion  that  the  protho* 
no^ry  should  review  the  taxation  of  costs  in  this  case. 
The  general  rule  in  cases  of  reference  is  this,  that  where 
the  order  of  nisi prius  is  silent  upon  the  subject  of  the 
coats  of  the  reference  and  award,  the  arbitrator  has  no 
authority  to  adjudicate  upon  them,  but  each  party  must 
bear  his  own  expences  and  the  half  of  the  award.  The 
case  of  Tregoning  v.  Attenborotig/i  (a),  is  distinguishable 
from  the  present.  There  the  reference  of  the  amount 
of  the  deterioration  of  the  goods  which  the  Defendant 
had  undertaken  to  deliver  up,  was  consented  to  entirely 
and  exclusively  for  the  benefit  of  the  Defendant.  If 
such  reference  had  not  taken  place,  the  Plaintiff  might 
have  taken  out  execution  for  the  whole  of  the  damages 
recovered  by  the  verdict.  The  expences  therefore  of 
such  investigation  were  strictly  and  properly  within  the 
meaning  of  the  parties'  expences  in  the  cause,  because 
the  amount  of  the  verdict  of  the  jury  was  to  be  ascer* 
tained  by  such  finding  of  the  arbitrator.  But  here  a 
very  large  field  of  enquiry  was  opened  before  the  arbi-* 
trator,  quite  independent  of  the  question  at  issue  in  the 

(a)  7  Bingb.  733. 
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cause.  The  parties  have  made  a  bargain  with  eadi 
other,  consisting  of  many  particulars,  in  which  there  is  no 
mention  oF  co&ts  of  the  reference  to  be  given  by  the  arbi* 
trator.  On  the  contrary,  the  parties  expressly  stipulate, 
that  if  there  is  any  wilful  delay,  either  party  shall  pay 
such  costs,  not  as  the  arbitrator,  but  as  the  Court  shall 
direct  We  think,  therefore,  that  in  this  particular  case, 
the  costs  of  the  reference  do  not  follow  the  costs  of  the 
cause,  but  each  party  must  bear  his  own  costs,  and  half 
the  award. 

As  to  the  objection  taken  to  the  allowance  of  Mr. 
Smiths  costs  and  expences,  the  prothonotary  will  attlie 
same  time,  take  into  his  consideration  whether  Smitk 
attended  at  the  assizes  merely  as  a  witness  in  this  cause, 
or  on  any  other  account  at  the  same  time,  and  makeAe 
proper  allowance  under  the  circumstances. 

Rule  absolute. 


Jam  t7« 


Small  and  Others  v.  Moates. 


A  lien  on  the    ^PHIS  was  an  issue  directed  by  the  Court  of  Chanoajf 

lading  of  a  ^^  ^      whether  the   Plaintiffe,  as  indorsees  of  tht 

ihip  having  •' 

been  expressly  bills  of  lading  of  certain  rice  and  saltpetre,  were  at  the 

reserved  to  the  yn^e  of  the  arrival  of  the  ship  York  in  the  port  of  Luh 
f^i^xter^irtv  ^^^^  entitled  to  have  from  the  Defendant,  as  owner  of 
held  that  the  said  ship,  the*  possession  of  said  rice  and  saltpetre^ 

^|^*^J"[~       on  payment  of  reasonable  freight  for  the  carriage  thereof 

purchased  and  from  Calcutta.    The  PlaintifFs  maintained  the  afiBmiaiife 

pat  on  board, 

and  then  transferred  with  a  stipulation  to  convey  them  to  then*  destination  for  a  ccr* 
tain  amount  of  freight,  were,  even  as  against  an  indorsee  of  the  bill  of  laifing,  tabJKt 
not  only  to  that  freight,  but  to  the  shipowner's  lien  for  a  balance  due  to  him  nndcr 
the  charterparty»  whether  possession  of  the  ship  was  by  the  charterparty  complelciy 
out  of  the  shipowner  and  vested  in  the  charterer,  or  not. 

of 
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of  such  issue.  At  the  trial  before  Tindal  C.  J.,  London 
sittings  after  Trinity  term,  1831,  a  verdict  was  found  for 
the  Plaintiffs,  subject  to  the  opinion  of  this  Court  upon 
the  following  case :  — 

The  Plaintiffs  were  merchants  in  London^  and  die 
pefendant  was,  during  the  voyage,  hereafter  mentioned, 
owner  of  the  ship  York.  In  the  month  of  March  1827, 
a  charter-party  was  entered  into  between  the  Defendant 
cpf  the  one  part,  and  Henry  Richard  Wilkinson,  mariner, 
freighter  of  the  said  ship,  of  the  other  part,  by  which 
the  said  owner,  for  the  considerations  thereinafter  men- 
Uoned,  agreed  with  the  said  //•  R.  Wilkinson  that  he  the 
said  H*  R.  Wilkinson  should  be  and  he  was  thereby 
accordingly  appointed  to  the  command  of  the  said  ship 
for  and  during  the  voynge  and  service  thereinafter  ex- 
pressed ;  and  that  the  said  ship  should  be  found  at  the 
expense  of  the  owner,  with  all  stores,  &c. ;  and  that 
the  said  ship  being  so  found,  Wilkinson  should  be  at 
liberty  to  load  on  board  her  in  the  port  of  London  all 
such  lawful  goods  as  be  might  think  fit,  &c. ;  and 
should  set  sail  and  proceed  with  the  same  to  such 
pore  or  ports  in  the  East  Indies  as  he  might  think  fit, 
and  there  unload  and  reload  all  such  lawful  goods,  &c.  as 
he  might  think  proper,  and  finally  return  to  the  port  of 
Ijmdon,  when  and  where  the  said  intended  voyage  and 
•ervice  was  to  end  and  be  completed :  the  ship  during 
die  voyage  wns  to  be  kept  tight,  &c.,  at  the  expense  of 
the  owner,  who  was  to  appoint  one  mate  on  board  for 
and  during  the  said  intended  voyage  and  service:  in 
consideration  whereof,  and  of  every  thing  above  men- 
tioned, Wilkinson  agreed  to  accept,  receive,  and  take  the 
Ufkl'Ship  into  his  service  for  a  voyage  from  London  to  the 
East  Indies  and  back  to  the  port  of  London,  and  to  take 
npon  himself  the  command  of  the  said  ship,  and  navi- 
gate her  to  the  best  and  utmost  of  his  power,  skill,  and 
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ability ;  to  take  care  of  her  for  the  owner ;  and  that  the 
said  ship  should  be  and  remain  in  the  service  of  him 
Wilkinson  for  the  space  of  twelve  calendar  months  cer- 
tain, to  be  accounted  from  the  day  the  ship  should  be 
ready  to  receive  a  cargo  on  board  in  the  port  of  Lon^ 
don^  and  to  continue  until  her  return  to  and  being 
finally  cleared  inwards  by  his  Majesty's  officers  at  the 
same  port  of  London :  and  further,  that  fVUhnson, 
his  executors,  or  administrators,  should  pay,  or  cause 
to  be  paid  unto  the  said  owner,  his  executors,  admi- 
nistrators, or  assigns,  freight  Jbr  the  use  or  hire  of  the 
said  ship,  at  and  alter  the  rate  of  125.  sterling  per  ton, 
register  measurement,  per  calendar  month,  for  and 
during  the  aforesaid  space  of  twelve  calendar  months 
certain,  to  commence  and  be  accounted  as  above  men- 
tioned; and  at  and  after  the  like  rate  for  all  such 
further  time  (if  any)  as  might  be  necessary  to  com- 
plete the  said  intended  voyage,  and  until  the  return 
of  the  said  ship  to  and  being  finally  dischargetl  in  tlif 
port  of  London  as  above  mentioned,  or  up  to  the  day  of 
her  being  lost,  captured,  condemned,  or  last  seen,  or 
heard  of :  such  freight  to  be  paid  in  manner  following, 
that  is  to  say,  the  sum  of  1500/.  part  thereof  in  cash  oo 
the  day  the  said  ship  should  be  cleared  outwards  at  the 
custom  house  in  London  on  her  said  intended  voyage; 
the  sum  of  1500/.  further  part  thereof  on  the  day  the 
said  ship  should  be  reported  inwards  at  the  same  custom 
house,  by  approved  bill  or  bills  payable  at  two  months' 
date  from  that  period ;  and  the  residue  and  remainder 
upon  the  final  disharge  of  the  said  ship  from  her  said 
intended  service  by  the  like  bill  or  bills  payable  at  two 
months'  date  from  that  period.  Wilkinson  further  agreed 
to  pay  and  defray  all  port  charges,  tonnage,  dock  dues, 
pilotage,  and  other  charges  that  might  attach  to  the 
said  ship  during  her  said  intended  service,  and  likewise 

to 


IN  THE  Third  Year  op  WILLIAM  IV. 


577 


to  find  and  provide  a  proper  and  sufficient  crew  of  offi- 
cers and  men  and  boys  to  navigate  and  manage  the  said 
ship,  and  pay  and  defray  the  wages  of  such  crew,  and- 
also  furnish  and  provide  at  his  own  expense  all  provi- 
sions and  other  necessaries  for  such  crew  during  the  said 
intended  voyage  and  service,  together  with  all  coals, 
firewood,  or  other  fuel,  water,  and  all  extra  water-casks 
and  donnage,  for  the  cargoes ;  and  that  upon  the  final 
discharge  of  the  said  ship  in  the  port  of  London^  he 
would  well  and  truly  deliver  up  unto  the  said  owner, 
his  executors,  administrators,  or  assigns,  the  said  ship, 
her  boats,  oars,  stores,  tackle,  apparel,  and  furniture, 
agreeably  to  an  inventory  which  should  be  made  thereof 
previous  to  her  sailing  from  the  port  of  London^  reason- 
able use,   wear  and  tear  excepted,   together  with   her 
certificate  of  registry,  and  all  other  papers,   vouchers, 
and  documents  in  anywise  belonging  or  relating  thereto. 
Fifteen  days  to  be  allowed  for  repairs  in  case  of  acci- 
dent; such  repairs  to  be  completed  in  the  least  possible 
time;   Wilkinson  thereby  undertaking  to  act  abroad  in 
all  such  cases  as  the  agent  of  the  said  owner  and  for  his 
benefit,  and  to  forward  every  necessary  document  to  the 
said  owner  to  enable  him  to  recover  any  claim  he  might 
have  on  the  underwriters  of  the  said  ship  during  her 
said  intended  voyage ;  to  save  harmless  and  keep  in- 
demnified the  said  owner  and  all  other  owners  of  the 
said  ship  and  his  or  their  respective  executors,  adminis- 
trators, and  assigns,  from  all  claims  and  demands  what- 
soever for  wages  as  well  of  him  Wilkinson  as  master  or 
commander  of  the  said  ship,  or  of  any  other  person  act- 
ing as  master  thereof,  as  of  any  of  the  officers  or  crew  of 
the  said  ship  for  and  during  the  whole  of  the  said  in- 
tended  voyage  and  service;    and  also  from   all  claims, 
penalties,  and  forfeitures  to  which  the  owners  of  the  said 
ship  might  in  any  manner  become  liable  in  consequence 
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of  any  illegal  act  or  acts  to  be  done  or  committed  by  the 
commander,  officers,  or  crew  of  the  said  ship  daring  the 
said  intended  voyage.  And  lastly,  it  was  expressly 
agreed  and  understood  by  and  between  the  said  parties 
thereto,  that  the  right  of  ownership  of  the  said  ship 
should,  during  the  continuance  of  the  charter-party,  re- 
main firmly  and  be  fuHy  vested  in  the  said  owner,  hk 
executors,  administrators,  and  assigns,  and  that  he  and 
ihey  should  at  all  times  dttring  tfie  said  ifitended  voyage 
and  se)vice  have  a  fidl  and  complete  lien  upon  the  load-^ 
ing  of  the  said  ship  as  well  for  all  losses  and  damages 
which  the  said  owner,  his  executors,  administrators,  or 
assigns  might  sustain  or  be  put  to  in  consequence  of  the 
non-payment  of  any  of  the  bill  or  bills  to  be  given  for 
freight  as  thereinbefore  mentioned,  us  for  cdl  arrears  of 
freight  to  become  due  under  and  by  virtue  of  those  pre* 
sentSf  and  for  seamen's  wages,  port  dues,  dock  charges^ 
bills  drawn  by  the  master,  or  other  sums  which  ought 
to  have  been  paid  by  Wilkinson^  but  which  the  said 
owner  might  have  been  called  on  for  and  been  obliged 
to  pay;  and  that  the  said  owner,  his  executors,  ad- 
ministrators, or  assigns  should  have  full  power  and 
authority  to  hold  and  retain  the  said  goods  until  foil 
payment,  i:e-imbursement  and  satisfaction  of  all  sucb 
losses,  charges,  damages,  and  arrears  of  freight*  and 
other  sums  paid  for  or  on  account  of  Wilkinson j  and 
which  he  of  right  ought  to  bear,  pay,  and  sustain 
agreeably  to  the  tenor,  true  intent  and  meaning,  of 
the  charter-party.  And  to  the  true  performance  of 
all  and  every  the  promises  and  agreements  therein 
contained,  on  the  part  and  behalf  of  the  said  parties 
respectively,  they  bound  themselves  their  heirs,  exe- 
cutors, and  administrators,  each  unto  the  other  of  them 
(especially  the  said  owner,  the  said  ship  or  vessel  her 
freight  and  appurtenances,  and  the  said  freighter,  the 
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goods  to  be  laden  in  her,)  in  the  sum  of  3000/.  of 
lawful  money,  firmly  by  those  presents.  In  witness 
whereof,  &c. 

The  ship  sailed  upon  the  voyage  in  the  East  India 
private  trade,  with  Wilkinson  as  master  and  commander, 
and  arrived  at  CahiUta  on  the  26th  of  December^  1327; 
The  outward  car^o  being  discharged,  Wilkinson  en-^ 
deavoured  to  procure  a  homeward  cargo:  he  shipped 
on  freight  to  a  large  amount,  but  could  not  get  a  suffix 
^ient  quantity  to  complete  his  cargo;  and  in  January^ 
1828,  he  purchased  the  rice  and  saltpetre  in  question  as 
dead  weight,  and  paid  for  them  in  bills  at  two  months' 
sight  When  the  bills  were  nearly  due  Wilkinson  had 
no  funds  to  meet  them,  and  apprehending  that  he  or  the 
sihip  might  be  detained  by  process  from  the  Supreme 
Court  if  the  bills  were  not  paid  when  due,  to  enable  him 
to  pay  for  the  goods  he  applied  to  and  agreed  with 
Messrs.  Boyd^  Beehy^  and  Co.  merchants  at  Calcutta^ 
for  an  advance  of  800/.  upon  the  security  of  the  said 
rice  and  saltpetre.  In  pursuance  of  that  agreement, 
Wilkinson  made  and  indorsed  the  following  bills  of  lad-^ 
ing,  and  delivered  the  same  to  BoydL^  Beeby^  and  Coa 
**  Shipped  by  the  grace  of  God  in  good  order  and  well 
conditioned  by  if.  22.  Wilkitison^  in  and  upon  the  good 
ship  called  the  Yorky  whereof  is  master,  under  God^ 
for  this  present  voyage^  H.  R.  Wilkitisonj  now  riding 
at  anchor  in  the  Hoogly^  and  by  God's  grace  bound 
for  London^  to  say,  one  thousand  and  fifty  bags  of 
rice,  two  hundred  bags  of  saltpetre,  being  marked  and 
numbered  as  in  the  margin,  and  are  to  be  delivered  in 
the  like  good  order  and  well  conditioned  at  the  afore^ 
said  port  of  London^  the  act  of  God,  the  king's  enemies^ 
fire,  and  all  and  every  other  dangers  and  accidents  o^ 
the  seas,  rivers,  and  navigation  of  whatever  nature  and 
kind  soever,  excepted,  unto  order,  or  to  assigns^  he   or 
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they  paying  freight  for  the  said  goods  at  l5«  6d.  per  ton  of 
twenty  cwu,  with  average  accustomed.  Dated  in  Cal- 
adta,  18th  of  March  1828,  Henry  R.  Wilkinson.'' 

In  further  pursuance  of  the  said  agreement,  Bqydj 
Beebj/i  and  Co.  advanced  to  Wilkinson  the  sum  of  800/. 
upon  the  aforesaid  security  (which  was  applied  in  dis- 
charge of  the  bills  he  had  so  given  for  the  rice  and  salt« 
petre),  and  Wilkinson  handed  to  Boyd^  Beehy^  and  Ca 
^  bill  of  exchange  for  800/.,  dated  Calcutta^  I8th  of 
March  1828,  drawn  by  Wilkinson  on  Small  and  Co.  of 
London^  and  payable  at  six  months'  sight. 

Boyd,  Beebyy  and  Co.  likewise  paid  36/.  for  premiums 
of  insurance  on  the  said  goods  from  Calcutta  to  London^ 
for  the  repayment  of  which,  they,  by  the  direction  of 
Wilkinson,  drew  upon  the  Plaintiffs  a  bill  for  that 
amount. 

Boyd,  Bceljy^  and  Co.,  in  the  usual  course  of  business, 
indorsed  and  transmitted  the  said  bills  of  lading  to  the 
Plaintiffs  as  a  security  for  the  re-payment  of  the  amount 
for  which  the  said  bills  of  exchange  were  drawn  upon 
them.  The  Plaintiffs  paid  the  two  said  bills  of  exchange^ 
when  due,  upon  the  security  of  the  bills  of  lading 
aforesaid. 

Wilkinson  could  not  have  got  the  money  if  he  had 
subjected  the  goods  to  any  higher  freight.  He  himself 
made  the  offer  to  the  house  of  Boyd,  Beeby,  and  Co.  that 
those  goods  should  be  shipped  at  that  low  freight,  it  be- 
ing unusual  for  merchants  or  other  persons  than  ship- 
owners, to  ship  rice,  because  it  rarely  pays  more  than 
the  freight. 

The  ship  arrived  in  the  East  India  Docks  the  16th  of 
September  1828,  and  the  rice  and  saltpetre  were  landed 
and  lodged  in  the  custody  of  the  East  India  Company, 
and  were  sold  by  them  with  the  consent  of  all  parties^ 
and  without  prejudice,  for  1157/.  lis.  5d. 

On 
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On  the  35th  of  September j  1828,  a  commission  of 

bankrupt  issued  against  WiUdnson^  under  which  he  was 

found  and  declared  a  bankrupt. 

Wilkinson  was  indebted  to  the  Defend- 
ant for  freight  under  the  charter-- 
party -  -  -  .  jf 980     3     9 

And  the  Defendant  paid  for  seamen's 

wages  and  other  charges         -         -       768     4  11 

Total  jgI74.8     8     8 


The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  Plaintiffs,  upon  payment  of  reasonable  freight  in 
respect  of  those  goods,  were  entitled  to  the  possession 
of  them  as  bonajide  indorsees  for  value  of  the  bills  of 
lading :  or,  whether  the  Defendant,  as  owner,  had  any 
lien  in  respect  of  the  whole  monies  due  under  the  char- 
ter-party, which  must  prevail  against  the  Plaintiffs' 
claim:  and  a  verdict  for  the  Plaintiffs  or  the  Defen- 
dant was  to  be  entered  accordingly.  The  case  was 
argued  last  Trinity  term,  by 

Coleridge  Serjt.  for  the  Plaintiffs.  Whatever  rights 
the  shipowner  may  have,  under  this  charter-party, 
against  goods  which  are  the  property  of  the  charterer, 
the  indorsee  of  this  bill  of  lading  ought  not  to  be  de- 
prived of  the  rights  he  acquires  under  it  by  any  special 
clause  of  lien  in  a  charter-party,  of  which  he  can  have 
had  no  notice.  The  party  to  whom  freight  is  due 
appears  on  the  bill  of  lading ;  so  that  the  owner  or  in- 
dorsee of  the  bill  is  entitled  to  receive  the  goods  upon 
proof  of  payment  of  the  freight,  even  though  the  bills 
have  been  erroneously  signed  as  for  freight  paid.  Hauoard 
V.  Tucker,  {a)     Independently  of  the  special  clause,  the 
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right  of  the  shipowner  to  detain  goods  for  freight  is  h'ls 
lien,  arising  from  legal  implication. 

There  can  be  no  lien,  however,  without  possession) 
and  upon  this  charter-party  it  appears  that  the  possession 
of  the  vessel  passed  out  of  Moates  to  Wilkinson*  For  the 
Court  does  not  rely  upon  a  single  expression,  but  looks 
to  the  effect  of  the  whole  instrument.  Wilkinson  fills  the 
double  situation  of  captain  and  charterer.  He  is  called 
the  freighter  —  is  to  load  a  cargo  on  board  —  to  find 
pay  and  provision  for  the  crew  —  to  take  the  ship  into 
his  service,  and  to  pay  freight  by  time,  not  for  goods» 
but  for  the  use  and  hire  of  the  vessel  by  measurement: 
he  is  to  pay  all  port  and  other  charges,  and  after  the 
voyage  to  deliver  up  the  ship.  And  notwithstanding 
the  clause  that  the  right  of  ownership  and  lien  shall  re- 
main in  MoaleSy  the  construction  of  the  charter-party 
must  turn  upon  the  intention  to  be  collected  from  the 
whole  instrument.  In  Hutton  v.  Bragg  (a)  a  part  of  the 
ship  was  reserved  to  the  master,  who,  as  well  as  the 
crew,  was  appointed  by  and  paid  at  the  expense  of  the 
owner ;  and  yet  because  the  whole  object  of  the  voyage 
was  for  the  use  of  the  charterer,  he  was  held  owner  for 
the  time.  Tate  v.  Meek  (b)  was  not  decided  so  much 
upon  the  fact  of  possession  as  upon  the  circumstance 
that,  independently  of  the  charterer's  possession,  the 
owner  was  to  have  a  lien,  and  the  shipper  of  goods  was 
to  pay  freight  on  the  delivery  of  the  goods  as  per  charter^ 
partj/y  which  affected  h:m  with  notice  of  the  charter-party. 
Yates  V.  Railston  and  Yates  v.  Meynell  (c)  were  decided 
on  the  same  ground.  In  Christie  v.  Lewis  (d)  it  was 
held  that  the  possession  did  not  pass :  DalUis  C.  J. 
dissentiente.  But  there  the  master  was  to  receive  and 
deliver  the  goods,  and  the  ship  was  navigated  at  the 


{a)  %  Marsh.  339. 
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owner's  expense.  Here  Wilkinson  covenants  to  take 
and  deliver  the  ship,  and  to  defray  the  expense  of  the 
navigation  ;  and  the  stipulation  that  the  right  of  owner- 
ship shall  remain  in  Moates  cannot  contravene  the  effect 
of  the  whole  instrument,  with  which  it  is  wholly  incom-* 
patible;  as,  ^^  let  to  hire^*  was,  with  the  effect  of  the 
instrument  in  Christie  v.  Lewis. 

In  Abbott  on  Shippings  191.  it  is  laid  down:  "Al- 
though the  ship  and  freight  are  by  the  terms  of  a 
charter-party  expressed  to  be  bound  to  the  performance 
of  the  covenants  on  the  part  of  the  owners  or  master, 
and  this  is  conformable  to  the  maritime  law;  yet,  as 
I  have  before  observed,  there  does  not  appear  at  pre- 
sent any  mode  of  obtaining  in  this  country  the  benefit 
of  the  security  of  the  ship  itself  in  specie  for  the  per- 
formance of  such  a  contract  made  here.  It  seems  also 
that  the  operation  of  such  a  clause,  as  a  lien  on  the 
cargo,  must  be  restrained  to  enforcing  the  payment  or 
security  of  sums  capable  of  being  ascertained  by  com- 
putation, and  which  are,  according  to  the  terms  of  the 
instrument,  properly  payable  in  some  form  on  the  de- 
livery of  the  goods,  and  that  it  is  not  to  be  applied  to 
the  breach  of  a  covenant,  which  gives  an  action  for  un- 
settled damages,  as  a  covenant  to  furnish  a  full  lading* 
It  has  been  held  that  the  master  could  not  detain  the 
cargo  for  the  breach  of  a  covenant  to  furnish  a  full 
lading,  nor  for  demurrage,  in  a  case  where  the  charter- 
party  did  not  contain  this  clause ;  and  nothing  was  said 
in  argument  as  to  the  omission  of  it.  Neither  can  the 
owners  in  ail  cases  have  the  full  benefit  of  this  clause  as 
giving  a  lien  on  the  cargo  for  the  payment  of  what  is 
usually  denominated  freight."  And  he  cites  Paul  v. 
Birch  (a),  where  two  persons,  who  were  factors,  hired  a 
ship  of  one  Patd  at  the  rate  of  48/.  per  month,  and  exe- 
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cuted  a  charter-party,  by  which  the  goods  to  be  put  on 
board  were  made  liable  to  him,  and  they  had  power  to 
appoint  the  master  and  mariners.     Some  merchants  in 
the  West  Indies  loaded  the  ship  with  goods,  and  allowed 
the  factors  9/.  per  ton  for  the  carriage.     The  factors 
who  had  thus  chartered  the  ship  in  their  own  name, 
became  bankrupts :  Paid  instituted  a  suit  in  the  Court 
of  Chancery  to  compel  the  merchants  to  pay  him  for  the 
hire  of  the  ship,  insisting  that  the3*  were  liable  to  do 
sq  by  reason  of  this  claui>e  in  the  charter-party.    But 
Lord  Chancellor  Hardwicke  decided   that  he  should 
recover  of  them  no  more  than  they  had  engaged  to  pay 
the  factors  for  the  freight,  and  that  they  were  not  liable 
to  make  up  the  deficiency  to  him.     His  Lordship  ob- 
served, that  by  the  general  law  the  cargo  is  liable  to  pay 
the  freight,  but  that  in  this  case  the  48/.  per  month  was 
improperly  termed  the  freight  of  the  goods,  being  rather 
the  hire  of  the  ship ;  that  the  factors  had  made  an  agree- 
ment with  the  master  on  their  own  account,  and  not  on 
the  part  of  the  merchants,  and  therefore  the  merchants 
were  not  liable ;  otherwise  they  would  be  in  the  hardest 
case  imaginable,  for  they  would  be  liable  to  any  private 
agreement  between   the  occupier  of  a  ship   and  the 
original  owners  of  it.     **  A  person,"  said  his  Lordship, 
<<  that  lets  out  a  ship  to  hire  ought  to  take  care  that  the 
hirer  is  a  substantial  man;  it  is  his  business  to  look  into 
this ;  and  if  the  persons  who  hire  are  not  competent, 
the  master  must  suffer  for  his  neglect.    Whatever  hard- 
ship, therefore,  there  may  be  on  the  one  hand  to  the 
person  who   lets  out   to  hire,   the  hardship   is   much 
greater  on  the  other  side;   and  what  gives  additional 
weight  to  the  merchants'  case  is  the  great  convenience 
this  gives  to  trade  in  general/' 

In  Mitchell  v.  Scaife  (a)  a  ship  was  chartered  for  a 


(a)  4  Campb.  198. 


particular 


IN  THE  Third  Year  op  WILLIAM  IV. 


685 


particular  voyage  for  a  gross  sum  by  way  of  freight 
The  captain  signed  bills  of  lading  for  the  cargo,  (which 
was  the  property  of  and  consigned  to  a  third  person,) 
specifying  a  rate  of  freight  amounting  to  a  less  sum 
than  that  mentioned  in  the  charter-party.  It  was  held 
that  the  ship-owner  had  no  lien  on  the  cargo  beyond 
the  freight  specified  in  the  bill  of  lading.  In  Watson 
V.  Mawsorif  under  similar  circumstances,  {N.  P.,  coram 
Lord  Tenterden^  Feb.  1831.)  the  claim  for  freight  was 
in  like  manner  limited  to  the  amount  due  upon  the  bills 
of  lading.  Nothing  but  the  special  clause  distinguishes 
this  case  from  that  and  the  preceding.  But  the  general 
law  cannot  be  restrained,  as  to  third  persons,  by  an 
agreement  between  owner  and  charterer,  otherwise 
there  is  an  end  of  the  transfer  of  bills  of  lading  by 
indorsement. 


I83S. 


Taddy  Serjt.,  contra.  The  special  clause  is  com- 
patible with  the  rest  of  the  instrument,  and  suiRciently 
distinguishes  this  from  the  cases  cited  :  in  all  of  them  the 
only  question  was  as  to  the  existence  of  the  right  of  lien; 
but  no  such  question  can  arise  here,  because  it  is  specially 
reserved  to  the  ship-owner.  Christie  v.  Lewis  turned  on 
the  words  let  and  take  to  hire^  the  absence  of  which  had 
been  adverted  to  in  SaviUe  v.  Campion  (a).  In  that  case 
(1819,  —  Scaife  v.  Mitchell  was  in  1815 — ),  by  charter- 
party  it  was  covenanted,  that  the  owner  should  receive  on 
board,  in  London^  all  such  goods  as  the  freighter  thought 
fit  to  load,  and  should  proceed  therewith  to  Madras^ 
and  there,  after  delivering  his  outward  cargo,  receive 
from  the  freighter's  agents  a  homeward  cargo,  and  de- 
liver the  same  in  London ;  and  that  all  the  cabins,  but 
one,  which  was  reserved  for  the  use  of  the  captain, 
should  be  at  the  disposal  of  the  freighter,  who  was  to 
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appoint  a  supercargo  to  superintend  the  stowage  of  the 
goods.     Freight  was  to  be  paid  at  so  much  per  ton  on 
the  register  tonnage  of  the  ship.     The  captain  and  crew 
were  paid  by  the  owner.     It  was  held  that,  there  being 
no  express  words  of  demise  of  the  ship  itself  in  the 
charter-party,  the  freighter  did  not  thereby  become  the 
owner  for  the  voyage ;  but  tiiat  the  possession  continued 
in  the  owner,  and  that  he,  therefore,  had  a  lien  upou 
the  cargo  for  his  freight.     In  Faith  v.  East  India  Com^ 
pany  (a),  by  a  charter-party,  freight  was  agreed  to  be 
paid  for  the  use  or  hire  of  the  sliip  at  a  certain  rate 
per  ton,  for  a  voyage  out  and  home,  in  manner  follow* 
ing,  viz.  a  certain  sum  in  advance  on  the  ship's  clearing 
outwards,  and  the  residue  half  in  cash  and  half  in  ap- 
proved bills,  upon  the  delivery  of  the  homeward  cargo ; 
the  owner  also  appointed  C  S.  master,  at  the  request  of 
the  charterer,  who  executed  a  bond,  conditioned  for  the 
faithful  performance  of  the  master's  duty ;  and  the  owner 
expressly  instructed  C.  S.  to  be  careful  to  sign  all  bills 
of  lading  with  the  clause,  ^'  freight  payable  as  by  char- 
ter-party:*' the  ship  was  consigned  to  C  and  Ca,  in 
CalcuttOj  by  whom  she  was  put  up^  for  her  homeward 
voyage,  as  a  general  ship,  and  different  merchants  ship- 
ped goods  by  her,  C.  and  Co.  taking   for   homeward 
freight  bills  j^iyable  sixty   days  after  delivery  of  the 
cargo ;  and  a  new  master  having  been  appointed  by  C 
and  Co.,  in  conjunction  with  C.  ^\,  signed  bills  of  lading 
with  the  clause,  "paying  freight  agreeable  to  freight* 
bill :"   the  freight  bills  were  made  payable  in   London 
to  B.  and  Co.,  to  whom  the  charterer  was  indebted  for 
advances  on  the  outward  cargo,  and  who,  as  well  as  C 
and  Co.,  were  cognizant  of  the  terms  of  the  charter* 
party ;  and  it  was  held,  that  the  owner  of  the  ship  had 
a  lien  on  those  goods  to  the  extent  of  the  homeward 
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freight.  And,  per  Abbott  C.J.  "  As  to  the  sub-freight- 
ers, who  are  wholly  unconnected  with  the  charterer,  it  is 
quite  immaterial  to  whom  they  pay  the  freight  due  for 
the  conveyance  of  their  goods;  and  as  to  the  goods 
shippe<l  by  C.  and  Co.,  they  must  either  stand  in  the 
same  situation  as  those  of  the  other  freighters,  or,  if 
considered  as  the  goods  of  charterer  and  master,  must 
be  liable  to  pay  the  freight  as  per  charter-party." 

Then,  if  such  be  the  construction  of  the  charter- 
party  from  MoaleSf  the  indorsement  of  the  bills  of  lading 
makes  no  difference.  In  Watson  v.  Rawsotiy  Lord  7>w- 
terdcn  may  have  thought  the  owner  of  the  ^oods  was 
exempt  by  a  previous  contract.  In  Christie  v.  Lewis^ 
Burrough  J.  says :  "  It  has  been  urged,  that  the  persons 
who  put  the  goods  on  board  at  Demerara  (on  which  this 
freight  arose),  were  strangers  to  the  charter- parly.  In 
answer  to  this,  I  am  of  opinion,  that  they  cannot  be  so 
considered :  for  the  goods  to  be  shipped  at  Demerara^ 
were,  by  the  charter,  to  be  such  as  the  freighter  or  his 
agents  should  send.  The  shipper  of  these  goods,  there- 
fore, must  be  taken  to  have  acted  under  the  authority 
of  the  freighter,  and  must  be  deemed  to  have  notice  of 
the  charter-party  and  its  contents."  And  Richardson  J. 
said,  ^'  By  the  law  of  England  and  all  commercial  coun-* 
tries,  the  owner  of  a  ship  has  a  lien  on  the  cargo  for  his 
freight;  ani  this  doctrine  is  laid  down  in  many  well 
known  books  of  authority.  Agreements  may,  undoubt- 
edly, be  entered  into  by  which  xhe  ownei*  may  consent 
to  relinquish  this  right,  but  the  mere  circumstance  of 
his  entering  into  an  agreement,  touching  the  mode  in 
which  he  shall  be  paid  for  freight,  will  not,  of  itself, 
divest  him  of  his  right  to  lien ;  that  can  only  be  ex- 
cluded by  express  terms."  The  shippers  here  should 
have  enquired  for  the  charter-party.  If  they  omit  to  do 
so,  they  come  in  under  the  charter-party,  and  their 
rights  are  not  higher  than  the  charterers. 

Coleridge^ 
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Colen'dgey  in  reply.  The  object  of  the  special  clause 
is,  to  give  Moates  a  lien  for  those  charges  for  which  he 
would  have  been  liable  if  he  had  been  in  possession :  as 
port  charges,  pilotage,  and  the  like:  that  is,  in  case 
Wilkifison  should  fail  to  pay  them,  pursuant  to  his  con- 
tract In  Savile  v.  Campion^  Lord  TetUerden  examines 
the  charter-party  clause  by  clause,  and  sums  up:  *^So 
that  there  is  not  any  one  act  to  be  done  on  board  the 
ship  by  the  freighter  or  his  agents,  except  the  stowage 
of  the  goods,  which  is  specially  provided  for ;  and  this 
special  provision,  as  well  as  the  clause  relating  to  the 
cabins,  would  be  unnecessary,  if  it  had  been  intended 
that  the  freighter  should  have  possession  of  the  ship; 
because,  in  that  event,  he  might  stow  and  place  goods 
and  persons  as  and  where  he  himself  should  choosey 
unless  restrained  by  some  special  contract  on  his  part" 
Mitchell  v.  Scatfe  is  recognised  in  1821,  in  Faith  r. 
East  India  Company^  in  which  case,  all  parties  were  con- 
nusant  of  the  terms  of  the  contract  And  though  fVU- 
kinson  might  have  no  right  to  claim  the  goods  in  question 
exempt  from  lien,  it  does  not  follow  that  he  may  not 
confer  a  clear  tide  on  another.  In  Watson  v.  BawsoHf 
Lord  Tenterden  did  not  decide  on  the  ground  of  any 
previous  contract. 

Cur.  adv.  vidL 


TiNDAL  C.  J.  The  question  stated  upon  the  pleadings 
in  this  issue  is,  '^  Whether  the  Plaintiffs  as  indorsees  of 
certain  bills  of  lading  of  certain  rice  and  saltpetre  whidi 
had  been  shipped  by  one  Henfy  Richard  lyilkinson  on 
on  board  the  York^  in  the  river  Hoogly^  at  CalcuttOj  and 
conveyed  therein  to  the  port  at  London^  were,  at  the 
time  of  the  arrival  of  the  said  ship  in  the  port  of  Londm^ 
entitled  to  demand  and  have  from  the  said  Defendant 
as  owner  of  the  said  ship  the  possession  of  the  said  goods 
and  merchandize  upon  payment  or  tender  to  the  said 

Defendan  t 
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Defendant,  as  such  owner,  of  certain  reasonable  freight 
for  the  carriage  and  conveyance  of  such  goods  and  mer- 
chandize from  CalcnUa  to  London'*  And  after  consi- 
deration of  the  facts  stated  in  the  special  case,  as  also  of 
the  arguments  urged  before  us  on  the  part  both  of  the 
Plaintiffs  and  the  Defendant,  we  are  of  opinion  that  the 
Plaintiffs  are  not  entitled  to  the  possession  of  the  rice  and 
saltpetre,  on  the  payment  of  reasonable  freight  for  the 
carriage  and  conveyance  of  the  same  from  Calcutta  to 
London^  but  that  the  Defendant,  the  owner  of  the  ship, 
is  entitled  to  retain  the  same  for  the  whole  of  the  freight 
and  other  payments  due  to  him,  under  the  express  reser- 
vation  contained  in  the  charter-party. 

Whether  upon  the  proper  construction  of  the  charter- 
party  under  which  this  vessel  sailed,  the  possession  of 
the  vessel  was  completely  taken  out  of  the  Defendant 
and  vested  for  the  time  in  the  master,  who  was  also  the 
charterer  of  the  vessel,  as  contended  on  the  part  of  the 
Plaintiffs ;  or  whether,  as  contended  on  the  part  of  the 
Defendant,  the  possession  of  the  master,  notwithstanding 
his  being  also  the  charterer,  and  notwithstanding  the 
peculiar  terms  of  the  charter-party,  still  continued 
to  be  the  possession  of  the  ship-owner;  would  have 
been  a  question  which  must  of  necessity  have  been 
determined  by  us  in  order  to  decide  the  right  of  lien  set 
up  on  the  part  of  the  Defendant,  if  there  had  not  been 
an  express  agreement  between  the  parties  as  to  this  right 
of  lien,  inserted  in  the  charter-party  itself.  The  char- 
ter-party states  "  that  it  is  expressly  agreed  and  under- 
stood between  the  parties  that  the  ownership  of  the  ship 
during  the  continuance  of  this  charter-party  shall  re- 
main firmly,  and  be  fully  vested  in  the  said  owner,  and 
that  he  shall  at  all  times  during  the  said  intended  voyage 
and  service,  have  a  full  and  complete  lien  upon  the  lad- 
ing of  the  said  ship,  as  well  for  all  losses  and  damage 
which  tlie  said  owner  may  sustain  or  be  put  to  in  conse- 
quence 
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quence  of  the  non-payment  of  any  of  the  bills,  to  be 
given  for  freight,  as  for  all  arrears  of  freight,  &c. ;  and 
shall  have  full  power  and  authority  to  hold  and  retain 
the  said  goods  until  full  payment  of  all  such  losses, 
charges,  damages,  and  arrears  of  freight  paid  for  or 
on  account  of  the  said  H.R.  Wilkinson^  and  which  he  of 
right  ought  to  bear  and  pay  agreeably  to  the  true  intent 
of  the  said  charter-party/'  And  after  so  full  and  une- 
quivocal a  declaration  of  intention  that  the  owner  shall 
retain  the  right  of  lien  upon  the  lading  of  the  vessel,  we 
think  it  unnecessary  to  discuss  whether  such  consequence 
would,  or  would  not  have  followed  from  the  relation  in 
which  the  parties  have  placed  themselves  with  respect 
to  each  other  by  the  other  provisions  of  the  charter- 
party.  An  express  contract  is  the  strongest  and  surest 
ground  upon  which  the  right  of  lien  can  in  any  case 
be  placed :  and  in  this  charter-party  the  charterer  has 
in  effect  covenanted  with  the  ship-owner,  that  whatever 
may  be  the  legal  operation  of  the  charter-party,  as  be- 
tween themselves,  the  charterer's  possession  of  the  ship 
shall  be  the  possession  of  the  owner,  so  far  as  the  right 
of  the  latter  to  a  lien  ou  the  cargo  is  in  any  way  con- 
cerned. It  is  contended,  however,  on  the  part  of  the 
Plaintiffs,  that,  admitting  such  right  of  lien  to  exist 
with  respect  to  so  much  of  the  lading  as  was  the  pro- 
perty of  the  charterer,  no  such  lien  can  extend  to  any 
part  of  the  lading  on  board  the  vessel  which  was  the 
property  of  third  persons :  that  in  the  present  case  the 
rice  and  saltpetre  are  the  property  of  the  Ptaintifls, 
who  became  the  indorsees  of  the  bill  of  lading,  for  a 
valuable  consideration,  without  notice  of  the  terms  of 
the  charter-party;  and  consequently,  that  they  stand  in 
the  same  situation  as  any  shipper,  whose  goods  are  pot 
on  board  under  a  bill  of  lading,  and  who  is  entided  to 
receive  them  after  the  voyage  is  performed  upon  tender- 
ing the  freight  mentioned  in  the  bill  of  lading,  witiiont 

being 
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being  aflfected  by  any  private  agreement  between  the 
charterer  and  the  owner  of  the  ship.  That  a  shipper 
putting  his  goods  on  board  the  ship,  as  a  general  ship, 
upon  the  faith  of  a  bill  of  lading  signed  by  a  person 
whom  the  owner  has  allowed  to  bear  the  character  of 
master,  would  be  entitled  to  receive  his  goods  at  the 
end  of  the  voyage  upon  payment  of  the  freight  reserved 
by  the  bill  of  lading,  may  be  readily  admitted,  as  well 
upon  the  reasonableness  of  the  proposition  itself,  as 
upon  the  authority  of  the  decided  cases  referred  to  by 
the  Plaintiffs  in  the  course  of  the  argument  No  ques- 
tion, however,  arises  in  this  case,  as  to  goods  the  pro* 
perty  of  third  persons,  originally  loaded  by  them  on 
board  the  ship ;  all  such  goods  having  been  duly  deli- 
vered, so  far  as  appears,  to  the  consignees,  or  the  in- 
dorsees of  the  bills  of  lading.  But  the  present  case  is 
reduced  to  the  single  enquiry,  whether,  under  the  cir- 
cumstances stated  in  the  special  case,  the  rights  of  the 
Plaintiffs,  with  respect  to  these  goods  are  the  same,  (as 
contended  for  them),  as  the  rights  of  an  indorsee  for  a 
valuable  consideration  of  a  bill  of  lading  given  to  a 
shipper,  who  has  loaded  his  goods  on  board  the  ship, 
as  a  general  ship,  and  without  notice  of  any  agreements 
between  the  charterer  and  the  owner  of  the  ship :  and 
we  are  of  opinion  that  the  rights  of  the  Plaintifis  are  not 
the  same  with  the  rights  of  shippers  under  the  circum- 
stances above  supposed.  In  the  present  case  the  rice 
and  saltpetre  were  purchased  by  Wilkinson^  the  master 
of  the  ship,  and  shipped  by  him  as  dead  freight  on  his 
own  account  in  January,  1828.  From  the  moment 
these  articles  were  loaded  on  board,  the  lien  of  the  De- 
fendant attached  upon  them  for  the  freight  and  other 
payments,  due  to  him,  under  the  express  contract  con- 
tained in  the  charter-party.  If  the  master  had  sold  this 
cargo  of  rice  and  saltpetre  to  a  third  person,  but  still 
retained  it  in  his  possession  on  board  the  ship,  to  be 
Vol.  IX.  Q  q  carried 
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18dS.  carried  to  London^  it  is  difficult  to  state  the  prindple 
upon  which  this  lien,  once  vested  in  the  ship-owner, 
l^ould  have  become  divested  from  him  by  such  sale. 
Where  goods  are  put  on  board  a  general  ship  under  a 
bill  of  lading,  and  the  owner  of  the  ship  has  by  the 
charter-party  reserved  to  himself  a  lien  upon  the  goods 
laden  on  board  the  ship,  for  his  freight  due  under  the 
charter-party,  he  has  such  lien  to  the  extent  of  die 
freight  due  for  these  particular  goods  under  the  bill  of 
lading,  whether  the  goods  remain  the  property  of  the 
same  person  during  the  voyage,  or  are  sold,  before  de- 
livery, to  a  stranger :  or,  in  other  words,  the  extent  of 
the  ship-owner's  lien  remains  unaltered,  whether  the 
bill  of  lading  is  indorsed  to  a  third  person  for  a  valuable 
consideration,  or  the  goods  are  deliverable  to  the  origi- 
ginal  consignee.  And  upon  the  same  principle  it  woold 
seem  to  foUow  that  if  the  lading  of  the  ship  belongs  to 
the  charterer,  and  such  lading  is  subject  to  the  ship* 
owners  lien  for  the  freight  reserved  by  the  charter-par^, 
such  lading  if  it  be  sold  by  the  charterer  after  it  is  pot 
on  board,  would  pass  to  the  purchaser,  subject  to  the 
lien  which  the  ship-owner  had  before  the  sale. 

Such  would  have  been  the  case  if  Wilkinson  had  trans- 
ferred the  property  in  the  cargo  by  an  actual  sale.  But, 
looking  at  the  whole  of  this  transaction,  it  appears  to  ns 
that  it  is  not,  in  any  point  of  view,  a  sale  by  JVilkimm  to 
ihe  Plaintiffs^  nor  can  the  Plaintiffs  be  considered  as  in- 
^rsees  of  the  bill  of  lading  for  a  valuable  consideration. 
The  whole  of  the  transaction  by  which  the  property  was 
idtered  took  place  at  Calcuiia^  between  Bcj/dj  Bednf^  and 
Co.  on  the  one  part,  and  WUkinson^  the  charterer  of  the 
ship,  on  the  other  part.  The  Plaintifi  were  entire 
strangers  to  any  part  of  the  transaction ;  and  have  no 
other  concern  in  it  except  as  agents  and  correspondents 
of  Boydy  Beeby^  and  Co.,  upon  whose  title^  and  whose 
tide  only,  they  can  stand.  —  For  the  bill  of  lading  wss 
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endorsed  by  Boi/dy  Beeby,  and  Co.  to  the  Plaintifi^  for 
no  other  purpose  than  to  enable  them,  oat  of  the  pro* 
ceeds  of  the  rice  and  saltpetre,  to  pay  the  amount  of  the 
bills  of  exchange  drawn  upon  them  by  Wilkinson  in  fa- 
vour of  Boyd^  Beeby,  and  Co.  for  the  sums  advanced  by 
the  latter  to  Wilkinson*  If,  therefore,  the  Plaintifis  are 
unable,  from  a  defect  in  the  tide  of  Boydy  Beeby,  and  Co., 
the  indorsers  of  the  bill  of  lading,  to  retain  the  proceeds 
of  these  goods  in  satisfaction  of  the  bills  of  exchange 
drawn  upon  them,  they  may  repay  themselves  the  amount 
of  the  money  so  paid  to  the  use  of  Boyd^  Beeby^  and  Co., 
out  of  other  funds  in  their  hands,  if  any,  or  may  recover 
it  back  by  action  against  Bqyd^  Beeby^  and  Co. 

The  case  therefore  must  be  considered  as  if  Boyd, 
Beebyy  and  Co.  were  the  Plaintiffs  on  the  record,  and  the 
question  as  to  these  parties  will  turn  upon  this  point,  what 
is  the  real  character  of  the  transaction  at  Calcutta?  And 
it  appears  to  us  that  it  amounts  in  substance  to  an  as- 
signment by  Wilkinson,  to  Boyd,  Beeby,  and  Co.  of  the 
bags  of  rice  and  saltpetre  then  laden  on  board,  and  be- 
ing his  pro[5erty,  as  a  security  for  the  payment  of  800/. 
which  had  been  advanced  by  them  to  him.  The  case 
states  in  terms  that  Wilkinson  applied  to  Boyd,  Beeby, 
and  Co.  for  a  loan  of  800/.  upon  the  security  of  the  rice 
and  saltpetre,  and  that  the  bill  of  lading  was  made  and 
indorsed  to  them  in  pursuance  of  that  agreement;  that 
the  800/.  was  advanced  under  such  agreement ;  and  that 
the  bill  of  lading  was  indorsed  to  the  Plaintiffs  as  a 
security  for  the  repayment  of  the  amount  of  the  bills 
drawn  on  the  Plaintiffs.  The  whole  transaction  there-  " 
fore  was  a  security,  and  nothing  more.  But  if  a  formal 
assignment  by  way  of  mortgage  had  been  actually  made, 
such  assignment  must  have  been  subject  to  the  owner's 
lien  which  had  already  attached,  and  was  then  actually 
existing :  for  Boyd,  Beeby,  and  Co.  claiming  under  Wil^ 
kinson,  could  only  take  what  he  could  legally  grant;  that 
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is,  the  right  to  the  cargo,  subject  to  the  ship-owner's  lien 
for  the  freight  and  other  payments  due  under  the  charter- 
party. 

It  has  been  urged  in  argument,  that  this  construction 
throws  a  considerable  hardship  on  Boyd^  Beehy^  and  Co., 
who  acted  in  ignorance  of  the  existence  of  any  charter* 
party,  or  of  tbe  reservations  thereof.  But  it  seems  a 
sufficient  answer,  that  a  very  little  enquiry  on  tlieir  part 
would  have  been  sufficient  to  enable  them  to  discover 
the  rights  of  the  ship-owner  reserved  by  the  charter- 
party.  It  was  surely  no  more  than  what  common  at- 
tention to  their  own  interest  required,  to  make  some 
enquiry  as  to  the  terms  on  which  the  master's  goods 
were  to  be  carried,  before  they  advanced  money  on  the 
security  of  the  goods ;  more  particularly  when  the  very 
form  of  the  bill  of  lading,  signed  by  Wilkinson  as  master, 
by  which  he  appears  to  be  also  the  shipper  of  the 
goods,  and  to  make  them  deliverable  to  his  own  order 
on  payment  of  certain  freight,  was  calculated  to  provoke 
some  enquiry  as  to  the  exact  relation  in  which  Wilkin- 
son stood  with  respect  to  the  ship. 

But  whatever  may  be  the  hardship  on  either  party, 
this  case  is  to  be  determined  by  reference  to  their  strict 
legal  rights;  and  as  it  appears  to  us  that  the  title  of  the 
Defendant,  as  ship-owner,  to  a  lien  on  these  goods,  is 
prior  in  point  of  time  to  that  of  the  Plaintiffs,  as  in- 
dorsees of  the  bill  of  lading  for  the  purpose  of  securing 
advances  made  to  the  master,  we  think  the  Defendant's 
lien  is  to  be  preferred  to  the  Plaintiffs'  title  under  the 
indorsement,  and,  consequently,  that  the  verdict  should 
be  entered  for  the  Defendant. 

Judgment  for  the  Defendant 
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Hague  v.  Levi.  Jan.  %u 

JONES  Serjt.  moved  to  discharge  the  Defendant  on  Affidavit  to 
entering  a  common  appearance,  for  a  defect  in  the  ^^^  ^  ^^ 
afiidavit  to  hold  to  bail,  which  did  not  disclose  the  Plain-  mracyhar 
tifPs  residence,    and   alleged   that  the  Defendant  was  *"^  received 
indebted  to  the  Plaintiff  in  the  sum  of  50/.  for  money  ^^.^J^^ 
had  and  received  to  the  PlaintiflPs  use,  and  for  money  lent  ney  lent  by 
by  the  Plaintiff,  without  distinguishing  how  much  was  P^*inji^»  ^^'»- 
due  on  the  one  account  and  how  much  on  th6  other.        guishing  how 

much  b  due 

But  the  Court  thought  the  aflBdavit  suflScient,  and  ®°  ^^  *^" 
J  count  and  how 

much  on  the 
Took  nothing,  other,  Held 

sufficient. 


Marshall  v.  Pitman.  Jan.  23. 

''pHIS  was  an  action  of  replevin  by  the  Plaintiff  for  ^^erea 

taking   his  goods.      The   Defendant  justified   the  party,  having 
taking,  as  a  distress  for  a  poor  rate,  under  the  43  Eliz.  ^^  •    "Lj 

^*  ^*  as  an  inbabii* 

At  the  Summer  assizes  for  the  county  of  Somerset  ^^of  * 
1832,  a  verdict  was  found  for  the  Plaintiff,  damages  medyisbyap- 

I5.,  subject  to  the  opinion  of  this  Court  on  the  following  peal  to  the 

quarter  ses- 

The  Plaintiff  was  a  surgeon  and  apothecary,  and  an  plevindoct 

inhabitant  and  the  occupier  of  a  house  in  the  parish  of  nj>t  lie  for  a 

dmress  under 
Shepton  MalletL     The  Plaintiff  was  rated  to  the  relief  ^ch  a  late. 

of  the  poor  of  the  said  parbh  in  four  several  rates :  the 

Q  q  3  first 
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first  made  on  the  29th  September  1831,  the  second  on 
16th  November^  the  third  on  the  28th  December  in  the 
same  year,  and  the  fourth  on  the  15th  Februan/  1832. 
The  form  of  the  assessment  was  as  follows : 

^*  An  assessment  for  the  relief  of  the  poor  on  the 
29th  day  of  September  1851,  at  Is.  in  the  pound:  — 
P.  B.  Marshall^  or  occupiersi  —  house  and  garden,  IL  16s. 
P.  B.  Marshall^  profits  on  stock  in  trade,  ISsJ* 

^*  16th  November  J  P.  B.  Marshall^  occupier, — for 
bouse  and  garden,  1^  16s." 

Same  date  —  *^  assessment  on  the  inhabitants  of  iSbj»- 
ton  MaUettf  on  their  stock  in  trade  or  personal  pro- 
perty.—  P.  B.  Marshall^  apothecary,  155." 

28th  December  1831,  —  the  same,  verbatim,  as  the 
assessment  of  16th  November. 

15th  February  1832, — the  same,  verbatim,  as  the 
assessment  of  16th  Noocmber. 

These  several  rates  were  duly  made,  allowed,  and  pub- 
lished, and  the  several  sums  duly  demanded  of  the 
Plaintiff.  The  Plaintifi^  paid  the  several  assessments 
on  him  as  occupier,  but  refused  to  pay  the  several 
sums  of  13s.  according  to  the  other  assessments,  and 
there  was  no  evidence  of  his  having  appealed  against 
any  of  the  rates  to  the  quarter  sessions  in  due  form  of 
law.  Upon  such  refusal,  a  warrant  of  distress  was  issued 
for  the  last-mentioned  sums.  The  Plaintiff's  goods 
were  seized  under  such  warrant,  and  replevied  by  the 
Plaintiff. 

At  the  time  of  making  the  rates  in  question,  the 
Plaintiff  was  an  inhabitant  of  the  said  parish,  and  cai^ 
ried  on  an  extensive  business  as  surgeon  and  apothe- 
cary, and  had  a  stock  of  drugs  and  medicines  which  he 
dispensed  to  the  patients  whom  he  attended  as  apothe- 
cary, but  did  not  sell  them  to  any  other  persons.  He 
made  up  the  prescriptions  of  physicians  for  patients  whom 
he  attended  jointly  with  such  physicians,  but  not  for  aoy 

one 


IN  THE  Third  Year  of  WILLIAM  IV.  597 

one  else.  He  had  no  shop  open  to  the  street,  nor  bad  1885. 
be  any  personal  property  or  stock  in  trade  in  respect  of 
which  he  was  liable  to  be  rated,  unless  the  said  stock  of 
drugs  and  medicines  made  him  liable.  Although  the 
three  last  rates  were  expressed  to  be  on  the  inhabitants, 
on  their  stock  in  trade  or  personal  property,  yet,  in  fact, 
no  personal  property,  except  stock  in  trade,  was  included 
in  the  rate. 

The  case  set  out  a  copy  of  a  bill  of  the  Plaintiff's, 
with  several  items,  delivered  to  one  of  his  patients, 
for  pills,  draughts,  powders,  and  mixtures ;  to  another, 
for  attendance,  applications,  cure  of  fractured  arm, 
pills  and  mixtures ;  and  to  a  third,  for  bleeding,  pills, 
draughts,  powders,  mixtures,  blisters,  introducing  a 
catheter  into  the  bladder,  and  ointment.  The  inhabit* 
ants  of  the  parish  of  ShepUm  MaUett  had  been  rated  in 
respect  of  their  stock  in  trade  for  upwards  of  the  last 
100  years^  up  to  the  time  of  these  several  rates.  During 
all  that  time,  surgeons  and  apothecaries,  inhabitants  of 
the  parish,  had  been  rated  for  their  stock  of  medi- 
cines  and  drugs  in  the  same  manner  as  the  Plaintiff  was 
in  the  said  several  assessments,  and  such  sums  had 
been  paid.  In  the  years  1829  and  18S0  the  Plaintiff 
was  a  partner  with  one  John  Miftes,  a  surgeon  and 
apothecary  at  Shepton  MaUett :  and  during  that  time, 
they  were  jointly  rated  for  their  profits  on  their  stock  in 
trade  as  such  apothecaries ;  and  such  assessments  were 
paid.  J.  Mines  died  in  November  1830,  and  the  stock 
of  drugs,  medicines,  and  bottles,  to  the  value  of  lOOil, 
was  removed  from  the  place  of  business  of  Mines  and 
the  Plaintiff,  to  the  place  of  business  of  Plaintiff;  and 
the  counter,  drawers,  and  shelves,  were  also  removed 
to  the  same  place.  A  Mr.  Edgar^  at  the  trial,  proved 
that  he  was  a  surgeon  and  apothecary,  and  had  resided 
in  the  parish  for  twenty-five  years ;  that  during  that  time 
he  had  been  rated  to  the  relief  of  the  poor  for  the  medi- 

Q  q  4  cines 
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cines  and  drugs  which  be  kept  as  apothecary,  and  had 
paid  those  rates.  He  made  a  profit  on  his  drugs,  which 
he  sold  generally  only  to  his  patients,  and  not  by  re- 
tail :  if  families,  who  were  his  patients,  at  other  times 
wanted  medicines,  he  sold  them ;  but  never  to  strangers. 
In  One  of  his  residences  he  had  a  shop  open  to  the 
street 

The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  the  Plaintiff  could  maintain  tliis  action,  be  not 
having  appealed  to  the  quarter  sessions:  if  not,  the 
verdict  was  to  be  for  the  Defendant  Secondly,  whe- 
ther the  Plaintiff,  under  the  above  circumstances,  was 
liable  to  be  rated :  if  he  was  so  liable  to  be  rated,  the 
verdict  was  also  to  be  for  the  Defendant.  Either  party 
to  be  at  liberty  to  turn  the  case  into  a  special  verdict 

The  case  was  argued  by  Wilde  Serjt.  for  the  Plaintifl^ 
and  Merewether  Serjt  for  the  Defendant.  It  will  be 
convenient  to  begin  with  the 

Argument  for  the  Defendant  This  action  does  not 
lie  against  the  Defendant  The  Plaintifi^'s  remedy,  if 
he  be  aggrieved  by  the  rate,  is  by  appeal  to  the  coart 
of  quarter  sessions^  By  the  43  Eliz,  c,  £.  5. 1.  it  is 
enacted,  that  the  overseers  of  every  parish,  ^^  shall  take 
order  from  time  to  time,  by  and  with  the  consent  of  two 
or  more  justices  of  peace,  —  to  raise  weekly,  or  other- 
wise, (by  taxation  of  every  inhabitant,  parson,  vicar, 
and  other,  and  every  occupier  of  lands,  &c. — in  such 
competent  sum  and  sums  of  money  as  they  shall  think 
fit,)  —  competent  sums  of  money  for  and  towards  the 
necessary  relief  of  the  lame,  impotent,  old,  &c.  — to  be 
gathered  out  of  the  same  parish,  according  to  the  ability 
of  the  same  parish." 

Had  the  Plaintiff  been  neither  an  inhabitant  of  the 
parish,  nor  an  occupier  of  land,  &c.  within  it,  the  De- 
fendant would  have  been  acting  without  jurisdiction. 
But  it  is  found  that  the  Plaintiff  teas  an  inhabitant,  the 

magis* 
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magistrate  therefore,  whether  the  plaintiff  possessed  per- 
sonal property  or  not,  acted  within  his  jurisdiction,  in 
consenting  that  the  Plaintiff  should  be  put  on  the  rate 
in  respect  of  such  inhabitancy,  and  if  the  Plaintiff  had 
no  personal  property,  or  was  rated  too  highly,  his  only 
course  was  to  appeal  against  the  rate ;  for  inhabitants 
are   to  be   rated   according    to   their   ability.     Rex  v. 
Gosse  (a).     In  Milward  v.  Caffm  {b\  the  Plaintiff  was 
rated  for  lands  not  in  his  occupation  ;  the  justices  there- 
fore had  no  jurisdiction,  and  the  action  might  well  lie. 
So^  in  Lord  Amherst  v.  Lord  Somers  (c),  the  Plaintiff  had 
been  rated  for  the  occupation  of  stables  which  had  not 
been  used  by  him,  but  by  a  troop  of  horse-guards.     In 
like  manner,  if  the  rate  be  altogether  a  nullity^  as  for 
want  of  publication  or  otherwise,  the  justices  are  without 
jurisdiction:  R.  v.  Newcombe(d).     But  in  Hutchins  v. 
Chambers  (^),  Lord  Mansfield  says,  a  mere  defect  in  the 
rate,  unappealed  from,  does  not  avoid  the  warrant  of 
distress.    In  Bonnell  v.  Beighton  (^),  where  an  inclosure 
act  gave  commissioners  power  to  set  out  and  make 
roads,  &c.,  and  directed  that  the  expences  of  making 
and  repairing  those  roads,  and  all  other  expences  should 
be  borne  by  the  proprietors  in  certain  proportions,  to  be 
ascertained  by  the  commissioners  in  one  general  rate, 
and  then  gave  an  appeal  to  the  sessions  in  all  cases 
where  the  parties  should  think  themselves  aggrieved ;  it 
was  held,  that  an  objection  to  the  rate  on  account  of  the 
commissioners  having  expended  money  on  air  improper 
object,  could  not  be  tried  in  an  action  of  trespass,  but 
that  the  party  aggrieved  must  appeal  to  the  sessions. 
The  same  principle  was  recognised  in  Cortis  v.  Kent 
W.  W.  Company  (A),  and  Faxscctt  v.  Fatdis  (i).    In  Dut" 


(a)  7B.  t^  C.  60. 
Ih)  a  ^,5/.  1330. 
(e)  %T.IL  371. 
(d)  4  TPR.  368. 


(e)  1 -Burr.  587* 
(g)  s  T.  R.  182. 
(h)  J  B.  bf  C.  su. 
(i)  7  Aetf  C.394. 
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rant  v.  jBcq/s  (a)  it  was  held,  that  if  a  person  rated  to 
the  poor  had  any  objection  to  the  rate,  e.g,  that  it 
was  made  for  six  months,  he  mast  appeal  to  the  next 
sessions ;  and  if  he  did  not  appeal,  he  could  not  bring 
trespass  against  those  who  distrained  on  him  for  non- 
payment of  the  rate. 

At  all  events,  the  PIainti£f's  drags  and  medidnes 
constituted  a  stock  in  trade,  or  visible  personal  pro- 
perty yielding  a  profit,  for  which  he  was  liable  to  be 
rated.  Surgeons  and  apothecaries  retail  their  drogs  it 
a  higher  price  than  they  buy  them,  and  the  applicatioD 
of  skill  in  compounding  medicines  no  more  exempti 
the  materials  from  rateability,  than  the  application  of 
the  shoemaker's  skill  exempts  the  leather  which  formi 
his  stock  in  trade. 


Argument  for  the  Plaintiff.  The  Plaintiff  was  liable 
to  be  rated,  and  within  the  Defendant's  jurisdiction,  not 
as  an  inhabitant  simply,  but  as  an  inhabitant  bating 
ability  to  contribute  to  the  rate.  If  he  had  no  abilitf, 
he  was  not  liable  to  be  rated,  and  not  within  the  De* 
fendant's  jurisdiction.  But  he  had  no  ability,  unless  hb 
medicines  constituted  stock  in  trade;  and  they  are  do 
more  stock  in  trade  than  the  ink  and  parchment  of  a 
lawyer,  or  the  tools  of  a  mechanic.  They  are  mere 
accessories  to  personal  skill,  which  cannot  be  the  subject 
of  a  rate:  IL  v.  Startifant  (&)•  Stock  in  trade  constitutes 
the  ability  of  the  inhabitant  as  much  as  land  constitutes 
the  ability  of  the  occupier ;  and  if  the  justice  is  without 
jurisdiction  where  a  party  is  rated  in  respect  of  pre- 
mises which  he  does  not  occupy,  so  he  is  without  juris- 
diction  where  an  inhabitant  is  rated  in  respect  of  ability 
which  he  does  not  possess ;  in  the  one  case  as  in  tbe 
other,  there  is  nothing  on  which  the  rate  can  attach. 


(a)  6  r.  1^.580. 


{b)  7  T.R.  60. 

Milward 


IN  THE  Third  Year  of  WILLIAM  IV. 


601 


Mihoard  v.  Cqffin^  therefore,  and  Lord  Amherst  v.  Lord 
Somersj  are  cases  in  point  for  the  Plaintiff.     The  rate 
being  without  object,  b  a  nullity,  and  cannot  be  enforced, 
even  though  confirmed  on  appeal.     22.  v.  Newcombe. 
Although  therefore  an  appeal  may  lie  against  a  rate,  a 
party  aggrieved  by  it  is  not  in  all  cases  precluded  from 
proceeding  by  action.     If  it  were  otherwise,  he  might 
be  without  redress  where  an  improper  rate  is  confirmed 
on  appeal.      But  wherever  the  rate  is  a  nullity,  the 
justice  is  without  jurisdiction,  and  an  action  lies  if  he 
issues  a  warrant  of  distress.     The  quantum,  indeed,  or 
any  overcharge  in  the  rate,  is  only  to  be  controverted 
by  an   appeal   to  the  quarter  sessions*     Nolan^  257* 
(4th  ed.) 


18SS. 


Mabshall 

V. 

Pitman. 


TiNDAL  C.  J.     The  first  question  upon  this  case  is 
whether  the  Plaintiff  can  maintain  this  action,  not  hav- 
ing appealed  to  the  court  of  quarter  sessions  against  the 
rate ;  and  that  involves  the  question,  whether  the  magis- 
trates had  jurisdiction  to  make  the  rate,  because  if  they 
had,  that  rate  was  a  subject  of  appeal.     Looking  at  the 
words  of  the  statute  of  43  Eliz.  c.  2. 5.  1.,  I  am  of  opinion 
the  magistrates  had  jurisdiction.     The  words  are  that 
the  overseers  of  every  parbh  ^^  shall  take  order  from 
time  to  time,  by  and  with  the  consent  of  two  or  more 
justices  of  the  peace  —  to  raise  weekly  or  otherwise,  (by 
taxation  of  every  inhabitant,  parson,  vicar,  and  other, 
and  of  every  occupier  of  lands,  &c.,  —  in  such  competent 
sum  and  sums  of  money  as  they  shall  think  fit,)  —  com- 
petent suras  of  money  for  and  towards  the  necessary 
relief  of  the  lame,  impotent,  old,  &c,  —  to  be  gathered 
out  of  the  same  parish,  according  to  the  ability  of  the 
same  parish." 

To  rate  in  such  sum  as  they  shall  '*  think  fit"  does  not 
import  that  they  have  a  power  to  rate  arbitrarily,  but  to 
rate  the  occupier  according  to  the  value  of  his  occupation, 
the  inhabitant  according  to  his  visible  personal  property; 

and 
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ISSS.       and  in  order  to  determine  whether  the  magistrates  had 
Marsh         jurisdiction  we  have  only  to  see  whether  the  Defendant 
V.  was  inhabitant  or  occupier.     In  Milward  v.  Ccfffin^  it  was 

Pitman.      ^  ^^  question  of  fact  whether  the  Defendant  was  an  oc- 
cupier ;  for  it  was  admitted  that  if  he  were,  the  quarter 
sessions  had  jurisdiction  in  the  matter.     So  here,  we 
must  see  whether  the  Defendant  is  an  inhabitant ;  for  if 
he  be,  the  rate  is  a  question  of  amount  for  the  sessions. 
It  is  admitted  that  if  he  had  the  smallest  amoiMit  of  pro- 
perty to  be  rated,  his  proper  course  would  be  oy  appeal 
to  the  quarter  sessions ;  but  it  is  contended  that  where 
he  has  nothing  rateable  he  is  entitled  to  proceed  by  ac- 
tion.    But  the  sounder  distinction  seems  to  be,  that  as 
an  inhabitant  possessing  visible  personal  property,  he  is 
liable  to  be  placed  on  the  rate,  although  his  rateable 
property  turn  out  afterwards  to  amount  to   nothing. 
This  is  the  ground  of  my  opinion,   which  renders  it 
unnecessary  to  decide  the  second  point. 

Park  J.  concurred. 

BosANQUET  J.     I  am  of  the  same  opinion.    It  is 

admitted  that  one  question  is,  whctlier  or  not  there  has 

been  an  excess  of  jurisdiction.     By  the  statute  of  Hbu 

the  overseer  is  required  to  "  take  order  from  time  to 

time,  by  and  with  the  consent  of  two  or  more  justices 

of  peace,  —  to  raise  weekly  or  otherwise,  (by  taxation 

of  every  inhabitant,  parson,  vicar,  and  other,  and  eveij 

occupier  of  lands,  &c.,  —  in  such  competent  sum  and 

sums  of  money  as  they  shall  think  fit,)  —  competent  sums 

of  money  for  and  towards  the  necessary  relief  of  the  lame^ 

impotent,  old,  &c.  —  to  be  gathered  out  of  the  same 

parish,  according  to  the  ability  of  the  same  parish.*' 

The  Plaintiff  was  an  inhabitant  and  possessed  personal 
property ;  but  whether  he  was  of  ability  to  pay  rates  was 
a  matter  for  the  judgment  of  the  overseers,  subject  to  an 
appeal  to  the  quarter  sessions.     From  that  decision  there 

might 
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might,  have  been  a  case  to  the  King's  Bench.  This 
Court  cannot  overlook  those  circumstances,  and  there- 
fore I  am  of  opinion  the  action  does  not  lie. 

Alderson  J.  I  am  of  opinion  this  action  does  not 
lie.  The  real  question  is,  whether  the  justices  have  juris- 
diction in  the  matter ;  if  they  have,  the  course  of  pro- 
ceeding is  by  appeal,  subject  to  a  case  to  the  Court  of 
King's  Bench.  The  act  says,  that  the  overseers  of  every 
parish  ^*  shall  take  order  from  time  to  time,  by  and  with 
the  consent  of  two  or  more  justices  of  peace,  —  to  raise 
weekly  or  otherwise,  (by  taxation  of  every  inhabitant, 
parson,  vicar,  and  other,  and  every  occupier  of  lands, 
&c.,  —  in  such  competent  sum  and  sums  of  money  as 
they  shall  think  fit,)  —  competent  sums  of  money  for 
and  towards  the  necessary  relief  of  the  lame,  impotent, 
old,  &c.,  —  to  be  gathered  out  of  the  same  parish,  ac- 
cording to  the  ability  of  the  same  parish." 

That  explains  the  case  of  Milward  v.  Caffin^  in  which 
the  Plaintiff,  who  had  been  rated  as  an  occupier,  was 
proved  not  to  be  such. 

It  is  contended  that  the  Plaintiff  is  not  rated  as  an 
inhabitant  simply,  but  as  an  inhabitant  with  stock  in 
trade,  and  that  if  he  has  no  stock  in  trade  it  is  gross  in- 
justice to  treat  him  as  a  person  liable  to  be  rated.  But 
the  existence  of  the  jurisdiction  is  one  thing,  and  the 
mode  of  exercising  it,  another,  and  if  the  Plaintiff  be  an 
inhabitant  he  is  within  the  jurisdiction  of  the  justices. 
This  case  would  go  great  lengths  if  we  were  to  decide 
that  every  inhabitant  could  not  be  rated.  Before  the  late 
act,  it  was  a  grave  question  whether  a  party  might  not 
insist  on  being  rated,  though  only  a  lodger,  in  order  to 
obtain  a  vote. 

I  give  no  opinion  on  the  second  point.  But  on  the 
first,  as  we  are  not.  the  Court  to  which  the  appeal  should 
be  made,  our  judgment  must  be  for  the  Defendant. 

Judgment  for  the  Defendant 
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Jan.  %3.  BaNCKS  V.  CaMP. 

Averment,  '^PHE  declaration  stated,  that  the  Defendant,  on  tbe 

that  the  De-  9^^  ^f  JfaoembeTy  1832,  at  London^  made  his  pro- 

who  had  nude  OQ^ssory  note  in  writing  and  delivered  the  same  to  tbe 

a  note  pro-  Plaintiff,  and  thereby  promised  to  pay  to  the  Phuntil^ 

l^ifff^o/^  fourteen  days  after  the  date  thereof,  10/,  on  account  cf 

fourteen  days  Captain  WiUiam  Henry  DriscoH;  which  period  had  nov 

after  date,  and  elapsed  2  and  the  Defendant,  in  consideration  of  the  pre- 
had  ddiTcred  ,  .  ,  -  . 

it  to  Plam-       mises,  then  and  there  promised  to  pay  tiie  amount  of  the 

tiff, — pro-       said  note  to  the  Plaintiff,  according  to  the  tenor  and  eflbct 

.*  J^  *"  *^  thereof.     Upon  special  demurrer, 
vaiaueftopay  tr        r 

Flluntiff  ac- 
cording to  the       Janes  Seijt.  objected  that  it  was  not,  with  snfficicDt 

effect  thereof    ^T^^^^^Jj  shown  in  the  declaration  that  tbe  supposed 

Held  sufficient  promise  alleged  to  have  been  made  by  the  Defendant  wsi 

on  special  de-   „j^^  ^  ^^  Plaintiff;  but  merely  that  the  Defendant 
nuirrer*  *' 

promised  to  pay  to  the  Plaintiff  the  amount  of  the  note; 

and  non  constat  but  that  such  promise  was  made  to  another 

person.     It  did  not  appear  from  the  declaration  that  die 

supposed  promise  was  made  to  any  person  whatsoefer. 


TiNDAL  C.  J.  The  necessary  intendment  on 
count,  is,  that  the  promise  must  have  been  made  to  tbe 
Plaintiff  and  to  no  other.  The  count  states,  that  by  the 
note  which  was  made  by  the  Defendant  and  deliToned 
by  him  to  the  Plaintiff,  the  Defendant  promised  to  ptj 
the  PlainUff  10/.  fourteen  days  after  date,  and  that  when 
the  note  was  due^  the  Defendant  promised  to  pay  ac- 
cording to  the  tenor  thereof.  By  the  tenor  <^  the  nolc^ 
coupled  with  the  delivery,  his  promise  was  to  the  Ptain- 
tiff.  The  utmost  ingenuity  cannot  discover  a  third  per* 
son  to  supplant  him. 

The  rest  of  the  Court  concurred  in  giving 

Judgment  for  the  PlaintiC 
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MUSSELBROOK  V.  DuNKIN.  Jan.  14. 


\  N  award  in  this  cause^  made  by  a  barrister  under  an  An  award  b 

order  of  Nisi  Prius^  was  ready  for  delivery  on  the  ^?,J*1?'"' 

19th  of  May  last,  of  which  the  parties  had  notice ;  but  an  pubfubed 

objection  being  raised  to  the  arbitrator's  charges,  a  rule  v^^  the 

was  obtained  in  Trinity  term,  June  14.,  to  refer  it  to  SJJ^ti,J*jt 

the  proLhonotary  to  tax  those  charges.  is  ready  for 

That  rule  was  made  absolute  Jwie  16.,  the  last  day  ^^^^^^^T  <>« 

,     payment  of 

of  Trinity  term;  and  the  prothonotary  concluded  his  the  reasonable 
taxation  in  Jtdy.  charges. 

Neither  party,  however,  took  up  the  award  till  Saturn 
day  the  24th  of  November  last,  when  the  Defendant 
obtained  possession  of  it  by  paying  the  charges  allowed 
by  the  prothonotary;  whereupon  the  Plaintiff,  on  the 
last  day  of  Michaelmas  term,  Monday  Nov.  26.,  ob- 
tained a  rule  nisi  to  set  aside  the  award,  on  the  ground 
of  partiality  and  misconduct  in  the  arbitrator;  his 
having  employed  a  deputy ;  the  reception  of  improper 
evidence ;  and  a  decision  contrary  to  evidence. 

Taddy  and  Coleridge  Seijts.,  who  shewed  cause,  con- 
tended that  the  application  came  too  late.  By  analogy 
to  the  rule  prescribed  for  awards  made  under  the  statute 
of  9  &  10  fT.  S.  c.  15.  the  application  ought  to  have  been 
made  before  the  last  day  of  the  term  ensuing  the  publi- 
cation of  tlie  award.  The  publication  is  when  the  parties 
receive  notice  that  the  award  is  ready  for  delivery :  and 
even  if  under  the  circumstances  of  this  case  the  award 
should  be  considered  as  not  ready  for  delivery  till  the 
month  of  Juh/^  still,  an  application  to  set  it  aside  should 
have  been  made  before  the  last  day  of  Michaelmas  term : 

Sogers 
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Sogers  V.  Dallimore  (a),  Raiosihom  v.  Arnold  (6),  Tcojfm 
V.  Gregory,  (c)  In  an  order  of  reference,  where  the  arbi- 
trator's time  is  limited,  the  word  publish  can  scarcely 
have  a  different  meaning  from  the  same  word  in  the 
statute;  and  awards  under  such  orders  would  almost 
always  be  published  beyond  the  time  allowed,  if  not 
deemed  to  be  published  at  the  time  they  are  ready  for 
delivery. 


Wilde  and  Bompas  Serjts.  in  support  of  the  rule.  An 
award  cannot  be  said  to  be  published  to  a  party  before 
he  has  notice  of  its  contents.  The  Defendant  had  oo 
notice  of  the  contents  of  this  award  till  the  2ith  of 
Novembers  if,  therefore,  he  had  made  his  application 
even  in  the  present  term,  it  would  have  been  an  appli- 
cation within  the  first  term  after  the  award  was  published 
to  him.  It  would  be  hard  if  one  party  by  submitting  to 
an  improper  charge  could  take  up  an  award,  and  so 
affect  the  party  who  resists  the  charge  with  notice  of 
publication.  The  omission  to  take  the  award  up  earlier 
is  the  laches  as  much  of  the  party  opposing  this  ap- 
plication as  of  the  party  making  it;  the  party  opposing^ 
tlierefore,  is  estopped  to  take  the  objection. 

TiNDAL  C.  J.  I  think  the  Plaintiff*  comes  too  late. 
In  all  cases  within  the  statute  W»  S.  a  definite  time  is 
prescribed  for  applications  such  as  the  present,  namely, 
before  the  last  day  of  the  term  next  after  the  award 
shall  have  been  made  and  published.  Upon  the  mean- 
ing of  the  word  made  no  difficulty  arises :  the  question 
is,  what  is  meant  by  the  word  published  ?  I  think  that 
word  is  satisfied  by  the  award's  having  been  made,  and 
notice  having  been  given  to  the  parties  that  it  is  within 


(a)  6  Taunt,  xxi. 
{b)  6B.CffC.6a9. 


(c)  %  B.  ^  M9I.  J'JA* 
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their  reach  on  payment  of  just  and  reasonable  expenses* 
And  I  concur  in  thinking  that  the  awarld  cannot  be  said 
to  be  ready  when  it  is  only  to  be  had  on  submitting  to  a 
wrongful  demand.  But  here  all  objection  to  the  arbi- 
trator's demand  was  ended  by  the  prothonotary's  taxation 
in  Jvly.  It  has  been  urged  that  it  would  be  hard  'that 
the  contents  of  the  award  should  be  considered  as  pub- 
lished to  both  parties  by  the  mere  act  of  one  of  them  in 
taking  it  up :  but  there  are  many  cases  in  which  neither 
party  is  willing  to  take  up  the  award ;  and  the  arbitrator 
might  be  deprived  of  any  compensation  for  his  trouble, 
if  notice  that  the  award  is  ready  for  delivery  upon  pay- 
ment of  reasonable  expenses  were  not  held  a  publication 
of  the  award. 

The  objections,  too,  on  which  it  is  sought  to  set  aside 
this  award  are  (except  the  last,  which  affords  no  ground 
for  the  motion,)  such  as  might  have  been  made  in 
Trinity  term,  when  the  arbitrator's  demand  was  re- 
ferred to  the  prothonotary. 


188S. 


Park  J.  I  am  of  the  same  opinion.  The  applicant 
knew  all  the  available  grounds  of  objection  in  Trinity 
term,  and  I  see  no  reason  for  departing  from  the  prac- 
tice, which  has  been  to  consider  awards  under  an  order 
of  Nisi  Prius .  in  the  same  light  as  awards  under  the 
statute  9  &  10  ^.  3. 

» 

BosanquetJ.  Assuming  that  the  award  was  not 
published  till  the  prothonotary's  taxation  of  the  arbitra- 
tor's demand,  still  the  case  &lls  within  the  rule  which  has 
been  adopted  in  conformity  with  the  statute  9  &  10  fF.3. 


Alderson  J.  I  am  of  the  same  opinion.  This 
award  must  be  considered  to  have  been  published  in 
J«^.     The  party  was  bound  to  apply  before  the  last 
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day  of  the  ensuing  term,  unless  lie  accounts  for  the 
delay.  It  is  not  accounted  for  here,  because  all  the 
available  grounds  of  objection  were  known  in  July. 

Rule  discharged. 


Jan,  25* 


Ward  v.  Shew  and  Another. 


An  authority 
to  tenants  ^  to 
pay  rent  to 
J,  S.f  whose 
receipt  shall 
be  their  dis* 
charge;"  does 
not  entitle /.f. 
to  ^str^n* 
although  he 
receives  the 
rents  for  his 
own  benefit* 


n^HE  defendant  Skewj  a  bankrupt,  had  conducted  him- 
self so  satisfactorily  towards  his  creditors,  that  they 
required  the  assignees  to  reconvey  to  him  bis  uniold 
freehold  and  leasehold  estates,  and  among  them  a  house 
in  the  occupation  of  the  Plaintiff. 

Before  the  conveyance  was  executed  the  assignees  gave 
Shew  the  following  authority : 

^^  Mr.  jr.  Skew   having   completed  an   arrang^nent 

with  Messrs.  uimot  and  Co.,  his  assignees,  for  the  fi?e 

houses  in  Chequer  AUey^  on  the  21st  of  May^  instant^ 

and  the  arrears  of  rent  due  thereon,  the  tenants  on  the 

respective  premises  are  hereby  authorised  to  pay  their 

rents  to  the  said  J.  Shew,  whose  receipt  shall  be  their 

discharge. 

Bowden  4*  Walters, 

"  24M  Mai/f  1831.  Solicitors  to  the  CommissioD.'' 

Upon  the  strength  of  this  authority.  Shew,  in  the  name 
of  the  assignees,  distrained  on  the  Plaintiff  for  not 
arrear ;  whereupon  the  Plaintiff  commenced  this 
on  the  case* 

The  declaration  contained  several  counts  Sat 
sive  and  irregular  distress,  and  one  count  in  troreff«  The 
Defendants  pleaded  the  general  issue,  not  guilqr»  sod 
gave  in  evidence,  the  above  authority  in  justification  of 
the  distress.     At  the  trial  before  Tindal  C»  J»  a  veidict 

having 
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having  been  given  for  the  Defendants  on  all  the  special       1883. 
counts,  and  for  the  Plaintiff  on  the  count  in  trover, 

Jones  Seijt  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict for  the  Plaintiff  on  the  ground  that  the  Defendant 
had  an  interest  coupled  with  an  authority,  or  at  all  events 
an  authority  to  receive  rents,  which  entitled  him  to  dis- 
train, upon  the  same  principle  as  a  receiver  appointed  by 
the  Court  of  Chancery.  In  Pitt  v.  Snamden  (a).  Lord 
Hardwicke  said,  "  receivers  appointed  by  the  Court  have 
a  power,  where  they  see  it  necessary,  to  distrain  for  rent^ 
and  need  not  apply  first  to  the  Court  for  a  particular 
order  for  that  purpose."  Willattsyr.  Kennedy  {b).  So  they 
have  a  power  to  sue  for  double  value  under  the  statute* 
Wilkinson  v.  CoUey.  (c) 

• 

The  Judge's  report  having  now  been  read,  the  Court 
called  on 

Jones  to  support  his  rule.  He  contended  that  inasmuch 
as  the  Defendant  was  to  receive  the  rent  for  his  own 
benefit,  and  his  receipt  was  to  discharge  the  tenant,  his 
case  was  stronger  than  that  of  a  receiver  in  Chancery. 

TiNDAL  C.J.  I  think  we  may  decide  this  question 
without  infringing  on  the  rule  as  to  a  receiver  of  the  Court 
of  Chancery.  Such  a  receiver  is  an  officer  appointed 
by  the  Court,  under  certain  well-known  rules,  and  re- 
sponsible to  the  Court  for  any  abuse  of  authority :  here^ 
by  the  very  terms  of  the  instrument  under  which  the 
Defendant  justifies,  the  tenants  only  are  authorised  to 
pay  their  rent  to  the  Defendant,  and  to  take  his  receipt 
as  a  discharge.  What  is  that  but  an  intimation  that  the 
fiMrmer  course  of  payment  being  discontinued,  they  were 

(a)  3  Atk,  750.  {c)  5  Burr*  %^^. 

(k)  S  Bingh.  5. 
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Ward 
Shew. 


to  be  discharged  if  they  paid  to  Shew  ?  But  that  by  no 
means  confers  on  him  a  power  to  distrain.  If  Shevo  had 
authority  to  distrain,  he  could  only  have  distrained  as 
bailiff  to  the  assignees,  and  they  would  have  been 
responsible  for  any  abuse  of  such  authority.  Can  it 
be  supposed  that  they  would  invest  him  with  a  power 
of  fighting  the  battle  as  to  disputed  rents  at  thar 
expense? 


Park  J.  This  is  a  power  to  the  'tenants  to  pay 
Shew,  but  not  a  power  to  him  to  demand,  much  less  to 
distrain,  for  rent.  Hogg  v.  Snaitk{a)  is  direcdy  in 
point.  There  it  was  held,  that  a  power  of  attorney  to 
receive  all  salary  and  money,  with  authority  to  reoover, 
compound,  and  discharge,  and  to  give  releases,  and 
appoint  substitutes,  did  not  authorise  the  attorney  to 
negotiate  bills  received  in  payment,  nor  to  indorse  them 
in  bis  own  name :  nor  did  a  power  to  transact  all  bos* 
ness :  and  that  evidence  of  a  usage  at  the  navy-oflSce  to 
pay  bills  indorsed  by  the  attorney  in  his  own  name, 
and  negotiated  by  him  under  such  a  power,  could 
not  be  received  to  enlarge  the  operation  of  the  power. 
Mansfield  J.  said,  "  If  the  evidence  of  usage  had  been 
ten  times  as  strong,  it  would  not  have  authorised  this 
transaction."  And  Lawrence  J.  referred  to  Hay  v. 
Goldsmidt  (i),  where,  under  a  power  to  transact  aB 
business,  "  /.  and  R.  Duff^  received  an  India  bill  for 
2920/.  85.  lOrf.,  payable  to  the  testator  or  his  ordeff 
which  each  of  them  indorsed  *  for  Major  General 
Patrick  Duff,  per  procuration,  James  Thcff\  Rcbert  Di^ 
They  discounted  the  bill  with  the  defendants,  and  raised 
money  on  it.  The  defendants,  by  their  broker,  nr 
ceived  of  the  India  Company  the  money  due  on  the 
bill.     At  the  trial,  a  verdict  was  found  for  the  plaintifi; 


(a)  X  Taunt.  347. 


[b)  I  TaunU  349* 
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and  Erskine  for  the  defendants  having  obtained  a  rule 
nisi^  for  setting  aside  the  verdict  and  entering  a  nonsuit, 
the  question  for  the  Court  of  King^s  Bench  was,  whether 
^  and  JB.  Df^had  any  authority  to  indorse  and  discount 
tlie  bill?  The  Attorney-General  (G1W5),  and  Wilson^ 
shewed  cause,  and  contended  that  the  power  of  attor- 
ney gave  the  Duffs  authority  to  receive  only,  and  not 
to  negotiate  the  bill.  Erskine  and  Gaselee,  contra,  re« 
lied  on  the  words  to  ^  transact  all  business^'  as  giving 
an  authority  to  do  more  than  merely  to  receive,  and 
contended,  that  the  indorsement  was  only  a  substitution 
of  other  persons  for  the  attornies  themselves,  which 
the  power  enabled  them  to  make.  The  cases  of  Howard 
V.  BaiUie  (a),  and  Gardener  v.  Baillie  (6),  were  referred 
to  in  the  course  of  the  argument  The  Court  was  of 
opinion,  that  the  power  to  transact  business  did  not 
authorise  the  Diiffs  to  indorse  the  bill.  The  most  large 
powers  must  be  construed  with  reference  to  the  subject 
matter.  The  words  ^  all  business,*  must  be  confined  to 
all  business  necessary  for  the  receipt  of  the  money." 

That  case  is  precisely  in  point  The  authority  of  a 
receiver  in  chancery  to  distrain  is  not  disputed,  but  it 
rests  on  totally  different  grounds. 


BosANQUET  J.  If  this  had  been  an  action  of  replevin, 
and  the  Defendant  had  made  cognisance  as  bailiff  of 
the  assignees,  his  authority  might  have  been  traversed ; 
and  the  question  whether  he  had  authority  or  not, 
depends  on  the  construction  of  the  instrument  of 
Mai/  £4.  1831.  But  the  nature  of  that  instrument  is  an 
authority  to  the  tenants  to  pay,  not  to  the  Defendant 
to  distrain.  The  authority  to  the  tenants  to  pay  might 
perhaps  authorise  the  Defendant  to  demand,  because  his 
receipt  is  to  be  a  discharge  to  the  tenants ;  but  authorities 


(a)  %H.BL6i^. 


[b)  6  r.  R,  59» 
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must  be  construed  strictly  with  reference  to  their  subject 
matter,  and  here  there  is  no  power  to  distrain.  In 
Murray  v.  East  India  Company  {a\  it  was  held,  that  a 
power  of  attorney,  authorizing  an  agent  to  demand,  sue 
for,  recover,  and  receive,  by  all  lawful  ways  and  means 
whatsoever,  all  monies,  debts,  and  dues  whatsoever,  and 
to  give  sufficient  discharges,  did  not  authorise  him  to 
indorse  bills  for  his  principal.  This  case  is  distinguish- 
able from  that  of  receivers  in  Chancery,  because  they  are 
appointed  by  and  responsible  to  the  Court,  and  act  under 
settled  rules*  The  present  is  a  private  authority,  and 
must  be  construed  in  the  ordinary  way. 


Alder  SON  J.  I  am  of  the  same  opinion*  The  in- 
strument contains  an  authority  to  the  tenants  to  pay* 
and  to  the  Defendant  to  give  a  discharge,  and  all  powen 
necessary  for  those  purposes  are  implied  in  that  authoritj; 
but  the  authority  for  which  the  Defendant  contendii 
is  one  which  would  render  the  assignees  responsible  to 
the  tenants  in  respect  of  all  acts  done  by  the  Defendant 
That  would  be  an  authority  much  larger  than  is  nece^ 
sary  for  the  purpose  of  receiving  rents,  and  therefore 
this  rule  must  be  discharged. 

Rule  discharged 


(a)  sB.^  AU.  ao4. 
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HOPCRAFT  V.  K£TS.  J^u^*  »6. 


jyEPLEVIN*    The  Defendant  made  cognisance  as  Defendant 
bailiff  of  Hawkins  for  a  quarter's  rent  of  a  bouse,  Having  only 
due  on  the  12tb  of  May  1832,  from  the  Plaintiff  as  tenant  ^tk^^ll^ 
to  Hawkins.  to  Plaintiff  for 

The  Plaintiff  pleaded  nofi  tenuity  upon  which  issue  y**"  *  **^<>^ 

,  the  first  quar- 

was  taken.  t^,  ^^  ^ 

It  appeared  at  tlie  trial   before   Tindal  C.  J.,  that  dae»  Plaintiff 
Hopcrafi  was  let  into  possession  by  Hawkins  upon  the  J^^^ 
13th  February  1831,  as  tenant  for  one  year  certain,  at  a  mount  to 
lent  payable  quarterly ;  Hawkins  undertaking  to  finish  *^"*^"^'«> 
the  bouse  by  a  certain  time,  and  to  give  Hopcrcift  the  out  of  posses- 
option  of  a  lease  at  the  end  of  the  year.     But  Hawkins  "*^°  ^^  »^*™* 

weeks  *  he 
himself  had   no  other  title  to  the  premises,  than   an  ^^  entered 

agreement  with  one  Kcnt^  bearing  date  the  1 7th  September  again  under 
1880,  by  which  Knit  agreed  to  grant  him  a  lease  after  *  °*^  *^*^ 
Haeakins  should  have  finished  the  houses  described  in  person  who 
the  agreement ;  reserving  to  himself  an  express  power  ^f^  evicted 
of  re-entry,  and  avoiding  the  agreement,  if  the  houses  paramount^ 
were  not  completed  within  six  months  from  the  date  of      Held»  that 

die  agreement.      It  was  proved  at  the  trial,  that  the  ^^^^^^^ 
°  ,        ^  'not  entitled  to 

houses  were   not   finished   within   the   time,    and  that  distrain,  and 
Kent,  upon  the  2d  of  Aprils  which  was  before  any  rent  ^^  ^f  ^<^" 
became  due  from  Hopcraft  to  Hawkins^  re-entered  for  ^y^  in  evi- 
the  condition  broken,  and  turned  all  persons  found  upon  deoce  on  the 
the  premises,  and  amongst  others  Hopcraft^  out  of  pos-  '""V®  "^ 
session.     Kent  immediately  put  a  man  into  possession 
of  Hopcraffs  house,  who  remained  there  for  five  weeks ; 
after  which  Kait  proceeded  to  finish  the  house,  which 
took  up  eight  or  nine  weeks  more ;  and  subsequently  to 
this  Hopcraft  took  the  house  from  Kent  upon  a  new 
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16dS«  agreement)  and  for  a  different  rent,  under  which  agree- 
ment he  was  in  possession  at  the  tune  of  taking  the 
distress. 

It  was  contended  on  the  part  of  Hawkins^  that  all 
this  was  the  result  of  collusion  between  the  Plaintiff  and 
Kent ;  but  that  point  was  left  to  the  jury,  who,  being  of 
opinion  there  had  been  no  fraud  or  collusion,  fouod  far 
the  Plaintiff:  — 

A  rule  nisi  was  obtained  to  set  aside  this  verdict,  on 
the  ground,  that  tlie  Plaintiff  having  taken  under  Haoh 
kinSf  was  estopped  to  say  he  had  no  title  :  Balls  ▼•  Wcsi^ 
WHxl  (a),  Parry  v.  House  (6),  Neave  v.  Moss  {c\  Rogen 
V.  Pitcher  (d)^  Doe  v«  Lady  Smythe  {e) :  and  that  at  all 
events  the  eviction  by  Kent  should  have  pleaded,  and 
could  not  be  given  in  evidence  on  the  issue  of  flon 
ienuit. 

Andrews  Serjt.  who  shewed  cause,  admitting  that  t 
tenant  may  not  in  general  dispute  his  lessor's  titles  con* 
tended,  nevertheless,  that  he  may  shew  such  tide  to 
have  expired  before  the  time  of  the  distress :  Englmid 
d.  Sybum  v.  Slade  (g),  Neave  v.  Moss^  Gravenor  v. 
Woodhouse  (h)  I  and  though  it  be  necessarry  to  plead 
the  eviction  where  the  lessor  himself  has  dispossessed 
the  lessee,  yet  where  the  lessor's  title  has  expired,  and 
the  tenant  actually  holds  under  another,  those  &cti 
may  be  properly  established  under  the  issue  of  wm 
tenuit. 

Wilde  and  Coleridge  Serjt.  contrdy  in  addition  to  the 
cases  oiled  upon  obtaining  the  rule  nisi^  referred  to  the 
authorities  cited  in  Serjt.  WiUiam^s  note  2.  to  Salmon  r. 
Smith  (i),  to  show  that  the   eviction   of  the    Plaintiff 

(a)  2  Campb.  ii.  (e)  4  M»  l^  S.  347. 

(k)  Holt  N.  P.  489.  (g)  4  T.  R.  68». 

(r)  I  Bing.  360.  Ih)  1  Bingb,  38. 

{d)  6  Taunt,  aoa.  {i)  i  Wmt*  SattmL  204. 
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by  Kent  ought  to  have  been  pleaded ;  in  which  case 
Hawkins  might  have  been  prepared  with  evidence  to 
show  collusion. 

TiNDAL  C.  J.  I  hope  nothing  which  I  am  about  to 
observe,  will  be  supposed  to  break  in  upon  the  esta- 
blished rule  of  law,  that  the  tenant  so  long  as  he 
remains  in  possession,  shall  never  be  allowed  to  dispute 
the  title  of  the  landlord  from  whom  such  possession  was 
received.  But  upon  the  facts  proved  at  the  trial  of  this 
cause,  that  rule,  as  it  appears  to  me,  does  not  apply  to 
the  present  case ;  for  upon  the  whole  of  the  evidence, 
Hopcrqfif  at  the  time  of  the  distress,  was  not  in  pos- 
session under  any  tenancy  he  derived  from  Hawkins^ 
but  under  a  new  and  distinct'  holding  which  be  took 
trom  Kefitf  at  a  period  long  subsequent  to  the  time 
when  Hawkin^s  title  had  expired.  The  facts  were 
these:  Hopcraft  was  let  into  possession  by  Hawkins  upon 
the  12th  of  Tehnmry  18S1,  as  tenant  for  one  year  cer* 
tain,  at  a  rent  payable  quarterly ;  Hawkins  undertaking 
to  finish  the  house  by  a  certain  time,  and  to  give  Hop* 
erqft  the  option  of  a  lease  at  the  end  of  the  year.  But 
Hawkins  himself  had  no  other  title  to  the  premises  than 
an  agreement  with  Kentf  bearing  date  the  17th  of  Sep* 
tember  1830,  by  which  Kent  agreed  to  grant  him  a  lease, 
after  Hawkins  should  have  finished  the  houses  described 
in  the  agreement;  reserving  to  himself  an  express  power 
of  re-entry  and  avoiding  the  agreement,  if  the  houses 
were  not  completed  within  six  months  fix>m  the  date  of 
the  agreement.  It  was  proved  at  the  trial  that  the 
houses  were  not  finished  within  the  time,  and  that  Kent^ 
upon  the  2d  of  Aprils  which  was  before  any  rent  be- 
came due  from  Hopcraft  to  Hawkins,  re-entered  for  the 
condition  broken,  turning  all  persons  found  upon  the 
premises,  and  amongst  others  Hopcraft,  out  of  posses- 
sion.    Kent  immediately  put  a  man  into  possession  of 

Hopcrq/l^s 
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1833.  Hopcrafl^^  houses  who  remained  there  for  live  weeks, 
after  which  Kent  proceeded  to  finish  the  bousey  wliick 
took  up  eight  or  nine  weeks  more,  and  sabsequently  to 
this,  Hopcraft  took  the  hoase  from  Kent  upon  a  nev 
agreement  and  for  a  different  rent,  under  which  be  wis 
in  possession  at  the  time  of  taking  the  distress.  All  thb 
might  indeed  have  been  colourable,  and  the  result  of 
collusion  between  the  tenant  and  the  ground  landkrd 
to  get  rid  of  Hawkins;  and  if  it  had  been  so,  no  doubt 
it  would  not  have  had  such  effect;  but  the  point wai 
left  to  the  jury,  who  thought  there  was  nothing  fraadf 
ulent  or  collusive.  I  thought,  therefore,  at  tbe  VnA, 
and  still  think,  that  it  was  competent  for  the  Plaintiff  to 
shew  that  his  landlord  had  a  defeasible  title  only,  sni 
that  such  title  was  actually  defeated  before,  any  reDt 
became  due,  and  that  the  rule  above  adverted  to  copld 
not  apply  to  the  case  where  the  tenant  had  been  actoaUj 
turned  out  of  possession,  and  kept  out  a  considerable 
time,  and  afterwards  entered  under  a  new  agreenieiit 
bofid  fide  entered  into  with  a  different  person* 

It  is  objected,  however,  that  such  evidence,  if  it  amoonls 
to  an  answer  to  the  distress,  could  not  be  given  in  evidence 
under  non  tenuity  but  should  have  been  pleaded  q>eciidly 
as  an  eviction.  It  may  be  admitted,  that  in  ordinary 
cases,  an  eviction  must  be  specially  pleaded ;  but  here 
the  only  question  was,  whether  Hopcraft  held  as  toiaot 
to  HaisAins  at  the  time  of  the  distress,  not  whether  be 
had  been  tenant  to  him  on  former  and  different  oa»* 
sions ;  and  this  was  negatived  by  the  evidence,  which 
shewed  that,  at  the  time  of  the  distress,  he  was  in  upon 
a  contract  bond  Jide  entered  into  with  another  posoa 
long  subsequent  to  the  time  when  such  former  tenancy 
was  determined.  Such  evidence'  appears  to  roe  to  bd 
applicable  to  the  issue  upon  non  tenuity  and  I  therefore 
think  the  rule  should  be  discharged. 


Park 
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Park  J.  The  rule  by  which  a  tenant  is  precluded  185S. 
finom  contesting  his  landlord's  tit]e»  is  so  well  established 
that  it  cannot  be  disturbed ;  but  I  put  this  case  on  the 
ground  taken  by  my  Lord  Chief  Justice,  that  at  the  time 
of  the  distress  Hawkinses  title  had  expired,  and  the 
Plaintiff  did  not  at  that  time  hold  as  his  tenant . 

BosANQUET  J.  I  am  of  the  same  opinion.  All  col- 
lusion in  this  case  has  been  negatived  by  the  finding  of 
the  jury.  The  question  is,  whether  the  Plaintiff  was 
tenant  to  Hawkins  at  the  time  of  the  distress.  It  is  true 
that  a  tenant  cannot  dispute  his  landlord's  title,  but  he 
may  shew  that  the  title  has  expired.  And  what  are  the 
fiu:ts  here  ?  Kent  had  a  right  to  re-enter  on  the  2d  of 
Aprils  if  the  houses  were  not  finished  according  to  the 
agreement  of  the  17th  September.  He  did  so,  and 
turned  the  Plaintiff  out  It  was  not  necessary  that  the 
Plaintiff  should  contest  the  right  ofKent  to  enter,  whose 
title  was  clear ;  he  went  out,  and  was  actually  out  of 
possession  for  some  weeks.  It  has  been  contended  that 
this  eviction  ought  to  have  been  pleaded.  If  Hawkins^ 
daring  the  continuance  of  the  term  demised  by  him  to 
the  Plaintiff,  had  evicted  his  own  lessee,  the  eviction 
ought  to  have  been  pleaded.  But  when  his  title  had 
expired,  in  consequence  of  which  the  Plaintiff  had  been 
turned  out,  and  had  again  come  into  possession  under 
a  new  and  distinct  demise  by  Kent^  it  appears  to  me  that 
he  was  entitled  to  give  that  matter  in  evidence  under  the 
issue  of  non  tenuiU 

Alderson  J.  I  am  not  free  from  doubt  in  this  case, 
but  as  the  rest  of  the  Court  entertains  a  clear  opinion, 
I  am  not  prepared  to  disagree. 

Rule  discharged. 
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Jan.  »8.  Allan  and  Another  v.  Kenning. 

«  Whereas  /iSSUMPSIT  on  the  following  guaranty :  — 

^.Cisin-        ^-^ 

debted  to  you,  <*  Gentlemen, 

an   may     ve        j<  Whereas  W.  Couchman  is  indebted  to  you  in  a  sum 

occasion  to  ^  ^ 

make  further  of  money,  and  may  have  occasion  to  make  further  pur- 
purchases  chases  from  you,  as  an  inducement  to  you  to  sell  him 
an  inducement  ^"^^  goods,  and  continue  your  dealings  with  him,  I 
to  you  to  hereby  agree  and  undertake  to  guarantee  you  in  tb€ 

dealines  wiA  ^"°^  ^^  100/.,  payable  to  you,  in  default  on  the  part  of 
him,  I  under-    the  said  W.  Couchman^  for  two  months. 

take  to  gua.  <<  j^y  34^    1  ggg.  j;  Kenning. 

rantee  you  m  ° 

the  sum  of        "  To  Messrs.  Allan?^ 

100/.  payable 

to  you  in  The  declaration,  setting  out  the  guaranty  aocordingto 

^^^"'f  A  ^^  ^^  supposed  legal  effect,  stated  the  100/.  to  be  payable 
said  W,  C.  for  ^  ^he  Plaintiffs  on  two  months  notice  of  the  default  of 
two  months :"   W.  Couchman. 

continuhiK  ^^  ^^  ^™®  ^^  ^^  guaranty  Couchman  was  dealing 

guaranty.         with  the  Plaintiffs  at  a  credit  of  four  months.     In  Jamr 

ary  1830  be  failed,  being  at  that  time  more  than  100/. 
in  debt  to  the  Plaintiffs. 

At  the  trial  before  Tindal  C.  J.  it  was  contended,  on 
the  part  of  the  Defendant,  that  this  guaranty  was  to 
enure  for  two  months  only  from  the  time  it  was  given ; 
but  the  Chief  Justice  esteeming  it  a  continuing  guaranty, 
a  verdict  was  found  for  the  Plaintiffs,  which 

Jones  Seijt.  obtained  a  rule  nisi  to  set  aside,  and 
enter  a  nonsuit  instead,  upon  the  objection  taken  at  the 
trial,  and  also  for  a  variance  in  the  declaration,  contend- 
ing that,  by  no  construction  of  the  guaranty^  could  the 
Defendant  claim  two  month's  time  for  payment  after 
notice  of  Couchmari%  default ;  for,  if  so,  the  Plaintifi 

might 


IN  THE  Third  Year  of  WILLIAM  IV. 

might  be  obliged  to  give  six  or  eight  months'  credit 
instead  of  two. 

Andrews  and  Stephen  Serjts.,  who  shewed  cause,  ar- 
gued that,  as  Coachman  was  dealing  at  a  credit  of  four 
months,  the  guaranty  would  have  been  useless  if  it  were 
to  secure  the  Plaintiffs  for  no  more  than  two  months 
from  its  date ;  and  that,  as  to  the  alleged  variance  in 
the  declaration,  it  was  the  only  exposition  which  the 
obscure  language  of  the  latter  part  of  the  guaranty  ad- 
mitted of.  They  contended,  also,  that  this  objection 
had  not  been  taken  at  the  trial,  and,  therefore,  ought 
not  to  be  entertained  now. 
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Allan 
Kenning. 


Jones  having  been  heard  in  support  of  his  rule, 

TiNDAL  C.  J.  said,  I  entertain  no  doubt  that  this  is  a 
continuing  guaranty,  and  that  it  was  to  be  binding  on 
the  Defendant  till  the  parties  came  to  an  understanding 
that  they  would  be  off. 

**  Whereas  W,  Couchman  is  indebted  to  you  in  a  sum 
of  money,  and  may  have  occasion  to  make  further  pur- 
chases,"— it  is  to  be  observed  that  there  is  no  limitation 
of  time  for  such  purchases  —  ^^  as  an  inducement  to  you 
to  sell  him  such  goods,  and  continue  your  dealings  with 
him,  I  hereby  undertake  to  guarantee  you."  This  in- 
dicates a  clear  intention  that  the  dealings  should  be  con- 
tinued until  further  notice. 

Is  there,  then,  any  variance  in  the  statement  of  the 
Defendant's  undertaking?  That  depends  on  the  natural 
meaning  of  these  words,  ^^  I  undertake  to  guarantee 
you  in  the  sum  of  100/.,  payable  to  you  in  default  on 
the  part  of  the  said  W.  Couchman  for  two  months."  I 
should  infer  from  these  words,  that  on  the  default  of  W* 
Couchman  for  two  months,  the  Defendant  would  imme- 
diately be  liable ;  bat  it  is  allied  in  the  declaration,  that 

he 
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be  was  to  be  liable  on  receiving  two  months'  tuOiee  cf 
CouchmarCs  default  As  it  might  not  be  possible  to  serve 
the  Defendant  with  immediate  notice,  that  constmcdoa 
might  protract  his  liability  beyond  the  period  mtended. 
It  seems  therefore  that  the  statement  objected  to  is  a 
variance.  But  as  it  is  not  agreed  whether  the  objectioii 
was  taken  at  the  trial,  instead  of  a  nonsuit  there  must 
be  a  new  trial  on  payment  of  costs  by  the  Plaintiff; 
however,  as  the  Plaintiff  will  be  permitted  to  amend,  it 
will  be  better  that  the  Defendant  should  consent  to  pay 
the  sum  sought  to  be  recovered,  deducting  his  costs  of  • 
the  late  trial. 

The  rest  of  the  Court  concurring,  the  rule  was  made 
absolute  for  a  new  trial. 

Rule  absolute'aooordiogly. 


Jam  a9» 


Patterson  v.  Powell. 


Notice  of  trial  VfOTICE  of  trial  by  proviso  in  this  cause  having  been 
given  by  an  given  by  one  who  was  an  attorney  duly  certificated 

ha«*^tted  to  *'  *®  commencement  of  the  cause,  but  who  at  the  time 
uke  out  his      of  the  notice  in  question  had  failed  to  take  out  his  annual 

certificate,  i.      cerUficate, 
irregular* 

Wilde  Serjt  moved  to  set  aside  the  notice  of  trial  as 
irregular. 


Taddy  Seijt.,  who  shewed  cause,  contended  that 
though  the  attorney  might  be  liable  to  penalties  he  was 
still  the  attorney  in  the  cause  till  another  was  appointed 
by  the  authority  of  the  Court.  If  a  cause  be  commenced 
by  one  who  is  not  an  attorney  it  may  be  admittfi^  the 

proceedioga 
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proceedings  are  irregular;  but,  when  the  cause  has  been  IS5S. 

properly  commenced,  the  client  ought  not  to  suffer  from  pT^^^^ 

an  inadvertence  as  to  a  mere  fiscal  regulation  foreign  to  v 

the  merits  of  the  cause.  .  PowblLi, 

JSedper  Curiam.  The  rules  of  the  Court  require  that 
all  notices  in  a  cause  shall  be  signed  by  an  attorney  in 
the  cause.  Here  the  notice  was  signed  by  one  who  bad 
not  taken  out  his  certificate,  and  therefore  was  not  enti- 
tled to  practise  at  all.  What  difference  is  there  be- 
tween setting  aside  this  one  proceeding,  and  the  one  by 
which  the  cause  is  commenced  ?  The  words  of  the  sta- 
tute 37  Geo.  3.  c.  90.  s.  30,  are,  that  if  any  person  with- 
out certificate  shall  sue  out  any  writ,  or  carry  on  any 
any  actiou,  he  shall  forfeit  50/. ;  and  by  5.  31.  ^^  every 
person  admitted,  sworn,  and  enrolled  in  any  of  the  said 
courts  as  therein  mentioned,  who  shall  negtect  to  obtain 
bis  certificate  thereof,  in  the  manner  before  directed,  for 
the  space  of  one  whole  year,  shall  from  thenceforth  be  in- 
capable of  practising  in  his  own  name,  or  in  the  name  of 
any  other  person,  in  any  of  the  said  courts,  by  virtue  of 
such  admission,  entry,  and  enrolment,  and  the  admission, 
entry,  and  enrolment  of  such  person,  in  any  of  the  said 
courts,  shall  be  from  thenceforth  null  and  void." 

Rule  absolute,  (a) 

{a)  Sec  fFelcb  v.  PribbU,  i  D.  &  R  ai^. 


#^_  vJU'*^'  •  M'W'*'-'   •      - 
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Jan.  9.  Faircloth  V.  GuRNEY,  Clerk. 

I.  A  sum  15  Y  indenture  o(  November  17th,  1828,  Gtamey^  in  con- 
contracted  for,  sideration  of  720/.  paid  to  him  by  Faircloth^  as  it  wis 

an  annuity,  recited,  partly  in  notes  of  the  Bank  o^  England  and  partly 

being  partly  in  sovereigns,  for  the  purchase  of  an  annuity  ofUSf. 

*^"^     Z  19s.  6d.,  covenanted  with  Faircloth  to  pay  him  sach  ao- 

poUcy  of  in-  nuity  for  ninety-nine  years  if  Faircloth^  one  Spicer^  and 

fturance  on  the  q^^  Lukingj  or  either  of  them,  should  so  long  live.    By 

grantor,  was  ^®  ^ame  deed  Gumey  charged  his  rectory  of  &.  Clewienfs 

in  the  annuity  Danesy  in  Middlesex^  with  the  'payment  of  this  anaoity, 

reased^b  S^^^^^S  Faircloth  a  power  to  sequester  it  upon  any  of  thequai^ 

the  amount  of  terly  payments  of  the  annuity  being  in  airear  thirty  dsju 

the  annual  Gumey  covenanted  not  to  vacate  the  living,  or  if  he  took 

the  policy,  another  in  exchange,  to  charge  the  substituted  rectory 

which  the  with  this  annuity.  As  a  further  security,  a  policy  of  assur- 

grantee  cove-    ^^^^  effected  on  Gumei/s  life  for  10002.  was  bv  the  same 

nanteatopay:  ^  *^  ^ 

Held,  that        deed  assigned  to  Faircloth  :  Faircloth  covenanting  wth 

this  covenant  Qumey  to  pay  the  annual  premium  on  the  policy,  35t 
was  not  a  pe-    ,^     ^,     rr.i  hi  1.       .*..     ,      ,1 

cuniary  consi-    ^  ^*"  ^"'     *  "®^®  ^^  ^  power  to  sell  the  policy  if  it  should 

deration  to  be  become  necessary ;  the  surplus  produce  of  the  policy  after 
th^'  ^m^r'al  Payment  of  all  arrears  and  charges  to  go  to  Gumey,  his 
and  that  the      executors,  Scc.  Fa ircloth  agreed  after  twoyears,  upon  three 

amount  of  the    months'  notice,  to  accept  800/.  together  with  all  arrears 
•aumuity  was 
properly  de-      ^"^  costs  occasioned  by  nonpayment  of  the  annui^r,  in 

scribed  in  the  redemption  of  the  annuity.  In  the  recital  of  the  deed.it 
totsd  com-  ^^  stated  that  Faircloth  had  agreed  to  defray  the  expense 
pounded  of       of  preparing  and  engrossing  the  securities,  and  enrolling 

the  sum  on-      ^  memorial  of  the  same, 
gmally  con- 
tracted for  with  the  annual  premium  of  the  policy  added  to  it. 

%•  The  deed  by  which  the  annuity  was  granted,  contained  a  charge  on  a  nctoiyi 
but  a  warrant  of  attorney  which  accompanied  the  deed,  though  it  recited  the  dee^ 
gave  no  authority  to  sequester  the  rectory:  Held,  that  the  deed  was  only  void/rv 
tantOi  and  that  the  warrant  of  attorney  was  unimpeachable. 

3*  The  deed  recited  the  consideration  for  the  annuity  to  have  been  paid  in  00(0 
and  sovereigns :  the  memorial  stated  it  to  have  been  paid  in  notes  1  Held  fufficiait* 

In 
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In  addition  to  this  deed  Gumey  executed  a  warrant 
of  attorney  of  the  same  date,  authorising  Faircloth  to 
enter  up  judgment  against  him  for  14*40/.  and  costs. 
Tlie  warrant  of  attorney  recited  the  deed,  and  autho- 
rised Faircloth  to  sue  out  such  execution  or  executions 
as  he  should  think  fit  for  any  arrears  of  the  annuity,  but 
did  not  expressly  authorize  a  sequestration  of  the  rectory, 
or  refer  to  it  in  any  way  other  than  by  reciting  the  deed. 

The  memorial  stated  the  nature  and  date  of  the  instru- 
ments by  which  the  annuity  was  secured,  to  be,  ^^  In- 
denture or  deed  of  grant  of  annuity  of  the  17th  of  ^o- 
vember  1828,"  and  "  Warrant  of  attorney  to  confess 
judgment  for  the  sum  of  14«4*0/.  besides  costs  of  suit :  same 
date."  And  the  consideration,  and  how  paid,  "  Seven 
hundred  and  twenty  pounds  paid  in  notes  of  the  Gover- 
nor and  Company  of  the  Bank  of  England/*  which  was 
according  to  the  fact. 

Faircloth  died  in  December  1828. 

Gumey  having  deposed  that  he  had  stipulated  to  re- 
ceive 800/.  for  the  consideration  of  the  said  annuity,  he, 
OumeT/y  paying  the  reasonable  expenses  of  preparing  the 
securities,  but  that  FairclotVs  agent  had  deducted  80/.  for 
the  expenses,  of  which  he  had  never  rendered  any  ac- 
count, leaving  Gumey  only  720/.  to  receive ;  and  that  it 
was  the  consideration  of  the  grantee's  paying  the  premium 
on  the  policy,  and  nothing  else,  which  induced  him  to 
increase  the  annuity  to  113/.  195.  6(/., 


1833. 


Faircloth 
Gurnet. 


Stephen  Serjt.  obtained  a  rule  nisi  calling  on  Fair-- 
cloth's  representatives  to  shew  cause  why  the  warrant  of 
Attorney  given  as  above,  and  the  judgment  signed  and 
^entered  up  thereon,  should  not  be  set  aside,  and  why  the 
deed  of  annuity  should  not  be  delivered  up  to  the  De- 
fendant or  his  attorney,  to  be  cancelled,  on  the  following 
'grounds :  —  First,  that  the  memorial  of  the  deed  did 
not  mention  the  covenant  by  the  Plaintiff  to  pay  the 
^Dual  premium  of  33/.  195.  6d.  upon  the  policy  for 
'     VoL.IX,  .      Ss  1000/. 
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Faircloth 
v. 

GUBNSY. 


1000/.  assigned  to  him  by  the  Defendant,  the  same  being 
a  substantive  part  of  the  consideration  for  which  the  an- 
nuity was  granted.  Secondly,  that  if  it  was  not  neces- 
sary to  mention  that  covenant,  the  deed  should  have 
been  memorialized  as  granting  an  annuity  of  80/.  only, 
and  not  of  113/.  19^.  6d.  Thirdly,  that  no  memorial 
had  been  enrolled  of  the  assignment  of  the  policy. 
Fourthly,  that  Norton^  the  attorney  of  the  Plaintiff  mis- 
applied 80/.,  part  of  the  consideration  money  for  the 
annuity,  and  omitted  to  insert  the  same  in  the  deed 
and  memorial  as  part  of  the  real  consideration  money. 
Fifthly,  that  the  deed  recited  the  720/.,  the  alleged  con- 
sideration money,  to  have  been  paid  in  notes  and  sove- 
reigns, but  the  memorial  mentioned  notes  only.  Sixthly, 
that  the  deed  contained  a  charge  on  the  Rectory  of  St> 
Clement  DaneSy  whereof  the  Defendant  was  then  rector. 
Gumey  having  now  filed  an  affidavit  which  aflPorded 
some  colour  for  supposing  that  the  rule  had  been  obtain- 
ed on  his  behalf,  (see  ante^  p.  456.)  the  Court  consented 
to  hear 


Wilde  Serjt,  in  answer  to  the  objections  thus  raised  to 
the  validity  of  the  annuity. 

-With  respect  to  the  fourth  objection,  Brawn^  Gumey's 
agent,  deposed  that  Gumey  had  proposed  to  grant  an  an- 
nuity of  80/.  for  the  sum  of  800/. ;  but  that  Faircloth 
required  the  assignment  of  the  policy  of  assurance  as  a 
security ;  that  the  annuity  should  be  increased  by  SS/^ 
195.  6£/.,  the  annual  premium  on  the  policy,  Fairdoth 
covenanting  to  pay  the  premium,  and  to  defray  all  the 
expense  of  preparing  the  securities,  upon  Gurnets  con- 
senting to  take  720/.  for  the  annuity,  instead  of  800^.; 
That  these  terms  were  explained,  and  fully  assented  to  by 
Gttmey ;  that  the  money  was  paid  in  notes ;  and  that, 
upon  the  execution  of  the  deed,  the  parties  forgot  to  erase 
the  words  "  and  sovereigns/* 

As  to  the  first  and  second  objections,  it  was  contended 

that 
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that  it  is  not  necessary,  under  the  53  Geo.  3.  c.  14L,  to 
state  in  the  memorial  any  other  than  the  pecuniary  con- 
siderations for  granting  the  annuity.  In  Yems  v.  Smith  (a), 
Abbott  C.  J.  says,  ^*  It  is  only  necessary  to  read  the  sche- 
dule, the  seventh  column  of  which  has  these  words :  -— 
*  Consideration,  and  how  paid/  It  is  obvious,  there- 
fore, that  the  consideration  there  spoken  of  is  a  consi- 
deration which  can  be  paid.  The  clause  for  redemption 
cannot,  therefore,  come  within  the  schedule;  and,  if  any 
thing  not  specified  in  the  schedule  be  necessary,  the 
schedule  itself  would  be  worse  than  useless." 

If  it  be  unnecessary  to  specify  the  clause  for  redemp- 
tion, it  must  be  equally  so  to  set  out  particular  covenants. 

As  to  the  third,  —  in  Morris  v.  Jones  (&),  it  was  held 
unnecessary  to  specify  in  the  memorial  the  assignment  of 
a  policy  of  assurance,  by  way  of  collateral  security,  even 
where  that  assignment  was  by  a  separate  deed  :  a  fortiori 
it  must  be  unnecessary  where  the  assignment  is  contained 
in  the  deed  pointed  out  by  the  memorial. 

As  to  the  fifth  objection, —  if  the  payment  were  made 
in  money,  it  is  immaterial  whether  it  was  paper  money 
or  coin.  The  object  of  the  statute,  in  requiring  a  me- 
morial of  the  mode  of  payment,  was  to  prevent  the 
borrower  from  being  paid  in  goods,  which  he  could  only 
sell  at  a  sacrifice. 

With  respect  to  the  sixth,  —  it  must  be  admitted  that 
the  charge  on  the  rectory  is  void;  Newland  v.  Watkin  (c), 
and  the  authorities  there  referred  to:  but  the  deed  is  only 
▼old  pro  tantOf  and  stands  good  in  all  other  respects. 
Motys  V.  Leake,  {d)  And  upon  an  application  to  cancel 
an  annuity  deed,  the  Court  has  a  discretionary  power  to 
deal  with  the  case  according  to  justice.  Girdlestone  v. 
AUan.  {e) 


(a)  sB.  Iff  At.  ao6. 

(b)  %B.l^  C.  %z%. 

(c)  ^Bingh.  1x3. 


! 


d)  8  r.  2^.4X1. 

e)  iB.l^  C.  61. 


1833. 


Faircloth 

GURNEY. 


Ss  2 


Stephen. 
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V* 
CURNBT. 


Stephen.  The  payment  of  the  premium  on  the  policy 
by  the  grantee  was  part  of  the  pecuniary  consideration 
moving  Gumey  to  the  grant:  for  it  is  the  same  thing 
whether  money  be  paid  to  the  grantor,  or  paid  for  him ; 
particularly  where  the  object  of  the  grantor,  in  raising 
money,  is  to  relieve  himself  from  diflBculties :  and  Gwr- 
ney  expressly  deposes,  that  but  for  the  covenant  by  the 
grantee  to  pay  the  premium,  an  annuity  of  113/.  19&  6//. 
instead  of  80/.  would  not  have  been  granted. 

With  respect  to  the  mode  of  payment,  the  grantee  is 
estopped  by  his  deed  to  say  that  it  was  not  in  notes  and 
sovereigns :  the  memorial  therefore  cannot  be  said  to  state 
the  payment  according  to  the  fact.  The  memorial  indeed 
would  be  useless  for  the  purpose  of  giving  a  clue  to  the 
transaction,  and  might  even  mislead,  if  it  did  not  pursue 
the  statement  in  the  grant ;  and  though  the  discrepancy 
here  may  appear  to  be  slight,  yet  it  is  impossible  to  draw 
any  line,  and  facts  or  writings  may  be  misstated  to  a  mis- 
chievous extent  if  the  Courts  allow  any  departure  from 
the  precise  enactment  of  the  statute. 

But  the  •  charge  on  the  rectory  is  clearly  void :  Shtew 
V.  Pritchard  (a),  Flight  v.  Salter  (&),  Gibbons  v.  Hoop- 
er {c) :  and  if  so,  the  covenant  to  pay  the  annuity  and  the 
warrant  of  attorney  must  also  fall  to  the  ground  ;  for  the 
charge  on  the  rectory  is  the  principal  security ;  the  co- 
venant to  pay  and  the  warrant  of  attorney  are  only  acces- 
sories ;  the  accessory  must  follow  the  fate.of  its  principal ; 
and  no  one  shall  be  permitted  to  do  indirectly  what  he 
cannot  do  directly :  Doe  dem.  Mitchinson  v.  Carter  (rf). 
But  if  the  covenant  to  pay,  and  the  warrant  of  attorney 
to  enforce  it,  be  allowed  to  stand,  the  grantee  may  issue  a 
sequestration  against  the  rectory,  and  so  obtain  indirectly 
what  the  deed  is  not  allowed  to  secure  to  him  directly.  In 


(a)  lo  B.  tf  C.  34 1. 
{h)  iB.^  M.  673. 


(f)  a  B.  £sf  M.  734. 
{d)  ZT.R.S7.  300. 


Mouip 
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Mouys  V.  LeaJce^  the  Court  refused  to  cancel  the  deed ; 
but  at  that  time  it  had  not  been  expressly  determined 
that  a  charge  on  the  rectory  was  void,  and  Lord  Kenyon 
abstained  from  deciding  the  point. 


]8S3. 


Faircloth 

GURNEY. 


TiNDAL  C.  J.  Upon  this  motion  for  setting^aside  an 
annuity  granted  by  the  Defendant,  and  a  judgment  for 
securing  it,  entered  up  under  warrant  of  attorney,  the 
first  objection,  which  involves  also  the  second,  is,  that 
unless  the  covenant  of  the  Plaintiff  for  paying  the 
premium  of  the  insurance  be  deemed  an  essential  part 
of  the  consideration  for  granting  the  annuity,  it  must  be 
deemed  an  annuity  for  80/.,  and  not  for  113/.  195.  6^.; 
and  if  it  be  an  essential  part  of  the  consideration,*it  ought 
to  have  been  specified  in  the  memorial.  It  is  said  that 
this  covenant  was  a  moving  cause  for  the  grant  of  the 
,  annuity :  but,  are  moving  causes  of  such  a  nature,  con- 
siderations, within  the  meaning  of  the  act,  to  be  specified 
upon  tlie  memorial  ?  The  words  of  the  act  are,  "  that 
the  memorial  shall,  among  other  things,  contain  the 
pecuniary  consideration  or  considerations  for  granting 
the  annuity,  in  the  form  or  to  the  effect  following.'* 
Then  follows  a  general  form  of  the  memorial ;  and  one 
of  the  columns  is  headed,  ^^  Consideration,  and  how 
paidJ* 

In  any  ordinary  meaning  of  these  words,  this  covenant 
cannot  be  considered  as  a  pecuniary  consideration  ;  and 
in  Buckridge  v.  Flight  («),  Abbott  C.  J.  says,  "  It  is  not 
required  that  there  should  be  a  memorial  of  the  transac- 
tion^ but  of  tho  instrument  whereby  the  annuity  is  granted 
and  secured:"  in  Morris  v.  Joties{b\  —  "It  appears, 
both  from  the  words  of  the  enacting  clause,  and  from 
the  general  form  of  memorial  given,  that  the  pecur- 
niaty  consideration  is  the  only  consideration  contem- 


(a)  6B.^C.  53. 


(b)  %B.^C.  %S5' 


Ss  S 


plated 
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plated  by  the  legislature : "  and  in  Yems  v.  Smith  (a),  — 
**  If  any  thing  not  specified  in  the  schedule  be  necessary, 
the  schedule  itself  would  be  worse  than  useless."     In 
Morris  v.  JoneSf  which  has  a  strong  reference  in  its 
facts   to  the  present   case,  it  was  agreed  between  the 
grantor  of  an  annuity  and  the  grantee,  that  the  latter 
should  advance  a  specific  sum  of  money  upon  annuity 
(to  yield  to  the  grantee  7  per  cent  per  annum),  secured 
upon  landed  estates,  of  which  the  grantor  was  tenant  for 
life;  and  that,  for  securing  the  sum  advanced,  certain 
policies  of  assurance  already  effected  on  his  life  should 
be  assigned  to  the  grantee.     The  amount  of  the  annual 
sums  payable  was  fixed  at  a  sum  composed  of  7  per  cent 
upon  the  principal  sum  advanced,  and  the  amount  of 
the  annual  premiums  payable  on  the  policies  to  be  as- 
signed ;  and  in  the  deed  of  grant  this  was  stated  to  be 
the  annuity  granted.     The  policies  were  assigned  by  a 
separate  deed ;  and  there  was  a  stipulation  in  it,  that 
they  should  be  re-assigned  to  the  grantor  whenever  he 
redeemed  the  annuity.     In  the  memorial,  the  principal 
sum  advanced  was  stated  to  be  the  consideration  paid; 
and  the  annuity  to  be  the  annual  payment  reserved  by 
the  deed ;  but  the  assignment  of  the  policies  was  not 
mentioned.     It  was  held,  that  it  was  not  necessary  to 
mention  the  latter  deed  in  the  memorial,  and  that  tbe 
principal  sum  advanced  was  properly  stated  to  be  the 
consideration  paid  for  the  annuity.     Upon  the  third  ob- 
jection, therefore,  that  case  is  stronger  than  tbe  present, 
because  the  policies  were  assigned  by  a  separate  deed. 
Inasmuch,  then,  as  the  memorial,  in  the  present  case^  sets 
forth  the  deed  which   contains  the  assignment  of  the 
policy,  I  cannot  consider  it  in  that  respect  insufficient 
Neither  upon  the  words  of  the  statute,  nor  upon  the  de- 
cisions, nor  upon  the  reason  of  the  thing,  is  more  neces- 

(a)  3  B.  ef  Ai.  %o9. 


sary, 
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sary,  with  reference  to  the  consideration  or  the  assign- 
ment of  the  policy. 

That  disposes  of  the  three  first  objections. 

The  fourth  is  a  mere  question  of  fact;  but  we  should 
be  very  careful  how  we  proceed  where  an  annuity  has 
been  paid  without  objection  for  such  a  length  of  time.  In 
Ex  parte  Maxwell  {a\  Lord  Kenyon  refused  to  interfere 
where  the  annuity  had  been  paid  for  more  than  six  years 
after  the  death  of  the  grantee :  he  said,  '^  I  know  not 
where  such  a  mischief  is  to  stop,  if  this  could  be  permit- 
ted. This  may  be  the  only  provision  made  for  theyoonger 
branches  of  a  family.  The  legislature,  for  the  safeguard 
of  the  subject  in  their  personal  dealings  with  each  other,, 
have  thought  it  wise  to  pass  a  statute  of  limitation  to 
personal  actions.  I  know  not  why  that  should  be  disre- 
garded in  this  more  than  in  other  instances."  And  in 
Barber  v.  Gamson  (i),  Holrqyd  J.  said,  '*  In  a  pro- 
ceeding on  a  penal  clause,  it  ought  clearly  to  appear  that 
the  practices  have  been  such  as  clearly  to  shew,  on  the 
part  of  the  grantee  or  his  agent,  some  misconduct  which 
has  been  prejudicial  to  the  grantor." 

Here,  it  is  true,  the  annuity  has  been  paid  only  five 
years :  but  one  of  the  parties  is  dead ;  and,  after  all,  it 
comes  to  a  question  of  fact,  on  which  Gumey  and  Broom 
make  difierent  statements ;  in  which  case,  according  to 
the  ordinary  practice,  we  must  take  the  last  affidavit  as  an 
answer. 

That  brings  me  to  the  fifth  objection,  that  the  deed 
states  the  consideration  to  have  been  paid  in  notes  and 
sovereigns,  the  memorial,  in  notes  only. 

At  this  distance  of  time,  that  would  be  a  subtle  objec- 
tion on  which  to  vacate  the  grant  of  an  annuity ;  but  we 
must  allow  it,  if  it  rests  on  sufficient  ground.    Now,  the 


183S. 


FilIBCL0T9 
V. 

Gurnet. 


(a)  ^EajtfZS' 


(h)  4  B.  e5f  Aid.  %%i. 
S  s  4  deed 
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GUKN£Y. 


deed  must  have  been  prepared  before  the  parties  met  to 
execute  it ;  and,  at  the  time  the  deed  was  prepared,  a 
doubt  perhaps,  existed  in  the  mind  of  the  draftsman, 
whether  the  money  would  be  paid  in  notes  or  sovereigns: 
he  adapts  the  language  of  the  instrument  to  either  event, 
and,  without  further  examination,  the  deed  is  execut- 
ed. But  notwithstanding  such  an  expression  in  the 
deed,  is  there  any  rule  which  prevents  the  parties  from 
shewing  how  the  money  was  actually  paid  ?  I  know  of 
none,  and  I  can  see  no  objection  to  their  showing  that  it 
was  paid  in  notes. 

The  last  objection  is,  that  the  deed  contains  a  charge 
on  the  rectory.  No  doubt,  such  a  charge  cannot  be  sup- 
ported ;  but  the  circumstance  that  such  a  charge  is  inope- 
rative will  not  avoid  those  parts  of  the  deed  which  are 
good ;  nor  can  we,  because  the  deed  contains  such  a 
charge,  set  aside  the  warrant  of  attorney ;  because  many 
cases  have  decided  that  the  warrant  of  attorney  is 
objectionable  only  where  it  contains  an  express  reference 
to  a  sequestration,  but  legal  where  it  refers  only  to  other 
modes  of  execution.  I  think,  therefore,  that  this  rule 
should  be  discharged  with  costs. 


Park  J.  I  am  of  opinion  that  the  charge  on  the 
rectory,  although  it  cannot  be  supported,  does  not  avoid 
the  other  parts  of  the  deed.  And  as  to  the  warrant  of 
attorney,  two  recent  cases  expressly  point  at  the  dis- 
tinction on  which  we  now  act.  In  Flight  v.  Salter  {a\ 
the  warrant  of  attorney  expressly  authorized  the  par^ 
to  proceed  by  way  of  sequestration,  and  the  warrant  was 
held  void ;  while  in  Neidand  v.  Watkin  (6),  a  party  who 
held  a  warrant  of  attorney  without  such  a  clause  was 
held  entitled  to  set  aside  a  judgment  entered  up  by 
another  creditor  under  a  warrant  containing  the  clause. 


{a)  iB.  ^  M0L67S. 


(*)  9  Bin^h.  1x3. 


With 
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With  respect  to  the  omissioo  to  specify  in  the  me- 
morial the  covenant  to  pay  the  premium  on  the  policy, 
Morris  V.  Jones  is  a  case  expressly  in  point. 

So,  upon  the  question  of  fact ;  Mootham  v.  Heme  (a), 
and  Ex  parte  Maxwell^  are  decisive  to  shew  the  caution 
with  which  the  Court  ought  to  proceed  after  an  annuity 
has  been  paid  so  long,  and  one  of  the  parties  has  ceased 
to  live.  In  Mootham  v.  Hawe^  where  the  application  to 
set  aside  an  annuity  was  made  eleven  years  after  the 
grant,  the  Court  said,  *^  The  time  of  the  statute  of 
limitations,  too,  is  passed,  and  that  gives  them  a  quietus.^* 
And  in  Ex  parte  Maxwellf  Lord  Kenyon  was  indignant 
at  the  application  being  made  so  long  after  the  death 
of  the  grantee. 

The  objection  as  to  notes  and  sovereigns  is  too 
trumpery  to  merit  any  observation.  I  think  the  rule 
should  be  discharged  with  costs. 


1833. 


Faircloth 

V. 
GURNEV. 


BosANQUET  J.  I  am  of  the  same  opinion.  Upon 
the  result  of  the  affidavits,  it  appears  that  Gumey  pro- 
posed to  raise  a  sum  of  800/.,  and  was  content  to  grant 
for  it  an  annuity  of  80/. :  that,  to  prevent  disputes,  the 
grantee  offered  to  give  720/.  and  to  pay  all  the  expenses; 
but  to  secure  the  keeping  up  of  a  policy  of  assurance 
on  Gttmei/s  life,  which  was  assigned  as  a  collateral  secu- 
rity, it  was  agreed  that  the  grantee  should  covenant  to 
pay  the  annual  premium  on  the  policy,  and  that  the 
annuity  should  therefore  be  increased  by  the  amount 
of  the  premium,  33/.  195.  6e/.,  making  in  the  whole 
113/.  195.  ed. 

That  gets  rid  of  the  objection  that  the  amount  of 
the  consideration  has  not  been  truly  stated  in  the 
memorial,  and  that  a  part  of  the  consideration  was 
retained. 


[a)  7  Taunt,  596. 


And 
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And  I  cannot  think  that  the  covenant  to  pay  the 
premium  comes  withui  the  meaning  of  the  pecuniary 
consideration  required  by  the  statute  to  be  specified  in 
the  memorial. 

As  to  the  alleged  variance  between  the  deed  and  the 
memorial  on  the  mode  of  payment  by  notes  or  sove- 
reignsy  the  consideration,  as  actually  paid,  is  truly  stated 
in  the  memorial.  The  objection,  therefore,  must  be 
founded  either  on  the  2d  or  the  4th  section  of  5S  G»  3. 
c.  141.  Now  the  second  section  requires  that  the  memo- 
rial shall  state  the  pecuniary  consideration  for  the  gnnt^ 
but  does  not  provide  for  the  case  of  any  error  in  the 
deed.  The  fourth  requires  that  if  any  part  of  the  consi- 
deration be  received  in  goods,  it  shall  appear  on  the  me- 
morial. But  there  is  no  pretence  to  say  that  any  part  of 
the  consideration  here  was  received  in  goods*  There  can 
be  no  ground  therefore  for  yielding  to  such  an  objecUou. 

The  charge  on  the  rectory,  though  not  sustainable^ 
does  not  affect  the  rest  of  the  instrument,  because  it  is 
independent  of  the  grant  of  annuity;  and  as  to  its  not 
affecting  the  warrant  of  attorney,  Newland  v.  WaUdn  is 
a  case  in  point.  It  does  not  follow  that  an  illegal  use 
will  be  made  of  an  instrument  in  which  the  power  of 
sequestration  is  not  referred  to ;  but  where  such  a  power 
is  expressly  mentioned,  it  may  be  presumed  that  the  party 
will  avail  himself  of  it 


Alderson  J.  I  am  of  the  same  opinion.  The  first, 
second,  third,  and  fifth  objections  resolve  themselves 
into  one,  namely,  that  the  consideration  is  not  stated  in 
the  memorial  in  the  way  required  by  the  statute.  Bat 
the  statement  required  by  the  statute  is  a  statement  of 
the  pecuniary  consideration  for  the  annuity ;  and  1  am 
of  opinion  that  this  covenant  to  pay  the  premium  of  the 
policy  of  the  insurance  does  not  fall  within  the  meaning 
of  a  pecuniary  consideration.    And  there  is  good  reason 

why 
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why  the  statute  should  distinguish  between  the  various 
considerations,  and  not  load  the  memorial  with  more 
than  is  necessary  to  give  that  clue  to  the  entire  contents 
of  the  deed  which,  according  to  Cratslher  v.  Went" 
vxnrth  (a),  it  was  the  object  of  the  legislature  to  attain. 
«  By  the  fifth  section  of  B^  G.  3.,"  says  Bayley  J.,  «  the 
grantee  of  the  annuity  may  obtain  a  copy  of  the  deed  of 
grant,  and  he  may  thereby  be  furnished  with  a  full  de- 
scription of  it,  provided  he  be  enabled  by  the  inform- 
ation required  by  the  second  section  to  obtain  that  copy 
at  the  public  office." 

With  respect  to  the  alleged  discrepancy  between  tlie 
statement  of  payment  in  notes  and  sovereigns,  and  of 
payment  in  notes  only,  in  most  deeds  the  manner  in 
which  the  pecuniary  consideration  is  paid  does  not  ap- 
pear. In  that,  the  memorial  is  required  to  be  more 
explicit;  but  it  is  sufficient  if  the  statement  in  the  me- 
morial be  according  to  the  fact 

The  fourth  objection  is  answered  on  the  affidavits. 
The  sixth  applies  to  the  charge  on  the  rectory,  with 
respect  to  which  I  agree  with  the  rest  of  the  Court.  In 
Mouys  V.  LeaJce  (6),  where  in  a  deed  of  grant  of  rent- 
charge  out  of  a  benefice,  the  grantor  also  covenanted 
personally  to  pay  the  rent-charge  or  annuity,  and  gave 
a  warrant  of  attorney  to  confess  judgment  as  a  collateral 
security  for  payment,  the  Court  refused  to  order  the 
deeds  to  be  delivered  up  to  be  cancelled.    . 

Rule  discharged  with  costs. 


1888. 


Faircloth 

V. 
GURNXV. 


{a)  CB.tfC.  366. 
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Jan.%g.  CoOPER  V.  LeAD  SmELTING  CoMPAMY. 

Upon  an  issae  HPHIS  was  an  issue  directed  by  the  Court  under  the 
under  the  in-  Interpleader  Act     The   company   had    paid    the 

i^re  money'  monies   into   Court  to    abide   the    event.      A   verdict 

is  paid  into       having  been  given  for  the  Plaintiff,  before  judgment 
Court  to  abide  ^^„  «:««^j 

theeTent,the  ^as  signed, 

•uccetsful 

party  it  not  Jones  Serjt,  applied  for  the  money  to  be  paid  out  of 

take  the  Court,  stating  that,  in  general,  on  feigned  issues  judg- 

money  out  of   ment  is  not  entered. 

Court  after 

verdict  and 

before  judg-         Sed  per  Curiam.     The  rule  cannot  be  granted  in  this 

o^^t  case  till  judgment  has  been  signed  on  the  feigned  issue. 

The  object  of  the  proceeding  is  to  secure  in  future  the 
company  (who  are  ready  to  pay  the  money  to  either  of 
the  two  claimants)  from  the  adverse  claims  of  both 
parties  to  the  issue.  By  the  second  section  of  the  In- 
terpleader Act  the  judgment  is  made  final  and  conclu- 
sive. Till  judgment  is  signed  the  company  are  not  com- 
pletely secured  from  a  future  demand  by  the  assignees 
who  have  failed  in  the  issue;  and,  therefore,  until  that 
period,  the  money  cannot  be  paid  out  of  Court. 
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WoRLEY  V.  Blunt.  Jan.  31. 


HTHIS  was  a  writ  of  right,  in  which  the  demandant  The  demand- 
counted  as  nephew  and  heir  of  the  ancestor  last  ^\  *T*°^    . 

'■  omitted  to  set 

seised,  without  deducing  his  pedigree,  and  shewing  how  forth  hit  pedi- 

he  was  heir.     An  omission  which  has  been  held  fatal.  P**  "Po°  ^* 
«,    ,         n      I      1  /  \  count  in  a  writ 

Slade  V.  Damland.  {a)  of  right,  the 

Stephen  Serjt.    moved   to   amend   the   count  in  this  Court  refuted 

respect   upon  an    affidavit   that   the   omission  was  oc-  ^J  a"ow  him 

.  '  .to  amend, 

casioned  by  the  oversight  of  an  experienced  pleader  even  upon  an 

at  the  bar,  who  had  been  employed  to  draw  the  count,  affidavit  of 
and  who,  from  the  infrequency  of  proceedings  by  writ  ^^  ^j^^  ^^^ 
of  right,  was  not  aware  of  the  necessity  of  setting  out  tion  had  been 

the  demandant's  pedimree  upon  the  face  of  the  count       occationed  by 

.  /.    1      "*^  overtight 

There  was  also  an  affidavit  as  to  the  nature  of  the  of  an  expe- 

demandant's  title,  who,  it  was  alleged,  had  commenced  rienced 
proceedings  as  soon  as  he  could,  and  sought  to  disturb  j^^^ 
a  possession  of  no  more  than  thirty  years  duration. 

The  Court  referred  to  Dumsday  v.  Hughes  (6),  where 
a  similar  application  had  been  rejected,  and  to  the 
uniform  practice  of  this  Court  to  refuse  amendments  in 
writs  of  right ;  but 

Stephen  referring  to  Webb  v.  Lane  {c\  where  a  blank 
was  allowed  to  be  filled  up  with  the  word  esplees^  and  to 
Goore  v.  Goore{d\  where  Wood  B.  in  the  Common 
Pleas  of  Lancaster  allowed  the  demandant  to  insert  the 
word  rights  which  had  been  omitted  in  the  count;  and 
being  urgent  that  the  principle  of  the  decisions  against 
amendment  should  be  reconsidered;  the  Court  with 
some  reluctance  granted  a  rule  nisL 

(a\  2B.lff  P.sil'  {c)  s  Bingb.  185. 

{b)  sB.^  P.  453.  U)  Roicoej  Real  Act.  X79. 

Gotdbiim 
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Blunt, 


Gotdbum  Serjt,  who  shewed  cause,  relied  on  the 
uniform  practice  of  this  Court  to  refuse  amendments 
in  writs  of  right,  and  referred  to  Dumsdfly  ▼•  Htighesj 
Charlwood  v.  Morgan  {a)^  HuU  v.  Blake  {b\  Adams  y. 
Padway{c)^  and  Tooth  v.  Bodtngton{d)  in  support  of 
that  proposition.  In  Webb  v.  Lane  the  tenant  had  im- 
properly lugned  judgment  for  a  mere  blank  in  the  count, 
which  might  be  ascribed  to  a  clerical  error;  and  Goore 
V.  Goore  was  decided  in  an  inferior  court,  contrary  to 
Slade  V.  Davdand  {e\  a  decision  by  Lord  Ahxadey  and 
the  whole  of  this  Court 


Stephen  Serjt  contended  at  considerable  length,  and 
with  much  instance,  that  the  principle  on  which  amend- 
ments were  refused  in  writs  of  right  could  not  be  sus- 
tained.    It  might  be  expedient  that  the   practice  of 
interfering  with  long  possession  by  writs  of  right  should 
be  abolished  by  the  legislature ;  but  as  long  as  it  was 
permitted  to  form  a  part  of  the  law,  the  Courts  were 
bound  to  view  it  in  the  same  light  as  any  other  legal 
proceeding.     It  could  not  be  correct  to  say  that  the 
Courts  favoured  or  discountenanced  any  legal  course  of 
proceeding ;  the  same  justice  must  be  administered  in 
all ;  and  if  amendments  were  allowed  in  personal  actions, 
they  ought  equally  to  be  allowed  in  real.     The  Courts 
could  not  discriminate  between  rights  established  by  law, 
but  were  bound  to  give  equal  effect  to  all ;  and  it  would 
in  any  case  be  contrary  to  the  principles  of  justice  that 
a  suitor  should  fail  from  the  ignorance  or  inadvertence 
of  his  professional  adviser. 

The  decisions  in  Webb  v.  Lane^  and  Goore  y.  Goore^ 
shewed  that,  at  least,  the  practice  had  not  been  uniform; 
and  in  Dumsday  v.  Hughes  the  Court  expressly  refused 


^)  4  Taunt.  si^ 
[€)  z  Manb.  6oa. 


(d)  iBhigb.  %oS. 

(e)  sB.&P.  577. 


to 
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to  amend  on  account  of  the  insufficiency  of  the  affidavit 
on  which  the  amendment  was  prayed.  Here  the  affidavit 
shewed  that  there  had  been  no  laches  on  the  part  of  the 
demandant,  and  the  Court  would  not  punish  him  for  a 
mistake  which  he  had  no  means  of  avoiding. 


1888. 


TiNDAL  C.  J.  I  have  always  understood  it  to  be  an 
established  rule  of  this  Court,  that  after  an  error  pointed 
out,  a  writ  of  right  is  not  allowed  to  be  amended.  It 
was  so  considered  by  Serjeant  WiUiamSj  whose  work  is 
now  esteemed  a  text  book  of  our  law,  and  it  is  not  to 
be  said  that  this  rule  has  been  established  on  an  erro- 
neous principle. 

The  objection  to  permitting  an  amendment  in  such 
cases  is  twofold  :  one  is,  that  it  would  tend  to  relax 
that  vigilance  which  ought  always  to  attend  the  asser- 
tion of  contested  claims ;  for  it  is  essential  to  justice 
that  the  claimant  should,  if  possible,  come  to  the  Court 
within  such  time  as  his  opponent  may  reasonably  be  ex- 
pected to  be  furnished,  if  at  all,  with  the  evidence  on 
which  he  may  defend  his  right  The  other  objection 
arises  on  the  peculiar  form  of  a  writ  of  right,  in  which 
the  tenant  can  often  take  no  other  course  than  that  of 
joining  the  mise  upon  the  mere  right ;  in  that  case  he 
he  must  begin,  expose  his  whole  title,  which  the  claim- 
ant, having  thus  obtained  a  knowledge  of,  may  come  the 
next  year  prepared  to  claim  such  portion  of  the  property 
as  may  appear  to  him  to  be  the  least  secure.  The  pro- 
ceeding, therefore,  is  one  which  has  no  claim  to  favour. 

I  look  now  at  what  has  been  done  on  these  occasions 
by  successive  judges,  and  I  find  that  this  application  has 
been  uniformly  rejected. 

In  Dumsdey  v.  Hughes  (a)  the  amendment  sought  was 
precisely  the  same  as  on  the  present  occasion.    Lord 


(a)  3B.^P.45S' 


JlvmUey 
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16SS.  Ahxmley  then  presided  in  this  Court;  a  judge  well 
versed  in  the  law  of  real  property,  and  who^  from  his 
connection  with  courts  of  equity,  might  be  supposed 
rather  to  lean  to  applications  of  this  nature  than  Id 
entertain  a  disposition  to  resist  them ;  and  yet  the 
Court  discharged  the  rule,  although,  as  in  the  preseot 
case,  there  was  an  affidavit  in  support  of  the  amend- 
roent* 

In  Charlwood  v.  Morgan  (a)  the  Court  refused  to  allow 
the  demandant,  in  a  writ  of  right,  to  amend  the  mistake 
of  a  Christian  name  in  the  count,  though  an  affidavit, 
accounting  for  the  mistake,  was  produced,  or  to  dis- 
continue the  suit.     And  Mansfield  C.  J.  said,  *'  Had  Dot 
this  been  a  proceeding  by  writ  of  right,  the  Court  would 
have  been  willing  to  amend  the  mistake  which  has  arisea, 
and  into  which  the  most  careful  pleader  might  have  &lleB. 
But,  considering  the  nature  of  this  proceeding,  bow  omch 
it  has  always  been  discouraged,  how  much  tenants  have 
been  permitted  to  avail  themselves  of  every  adyanioge 
to  defeat  the  claims  of  demandants,  I  am  of  cpinioD 
that,  unless  some  precedent  for  such  an  amendiaent 
can  be  produced,  the  soundest  exercise  of  our  discietioD 
will  be  not  to  allow  the  amendment*     Every  one  knows 
the  consequence  of  overturning  titles  which  have  been 
supposed  to  exist  for  near  sixty  years.     Many  great 
purchasers  consider  sixty  years'  possession  as  the  best 
title  which  can  be  made,  and  it  has  often  been  ]^fPf^^ 
by  eminent  lawyers  that  the  period  has  not  been  short- 
ened, who  thought  that  sixty  years  was  too  long  a  time 
for   titles    to   remain    in   dubio.*'     Heath  J.  said,  "I 
am  of  the  same  opinion.     In  Dumsday  v.  Hughes  «e 
thought  that  writs  of  right  ought  not  to  be  enoouraged, 
and  that  the  least  slip  was  &tal  to  tiie  demandant.    We 
did  not  choose  to  say,  at  that  time,  that  in  no  case  what* 

(a)  I  N.R.  64. 

ever 
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ever  would  an  amendment  be  allowed,  since  a  fit  case 
might,  by  possibility,  be  brought  before  us.  The  mis« 
take  here  is  only  a  common  mistake,  and  not  such  as 
entides  the  demandant  to  any  favour." 

In  HuU  V.  Blake  (a),  where,  in  a  writ  of  entry  sur 
disseisin  enlepost^  the  disseisor  was  described  as  Nicholas 
Sieadf  the  elder^  and  it  appeared  he  had  a  father  of  the 
same  name  living,  the  Court  refused  to  strike  out  the 
words  ^^  the  elder^^  notwithstanding  an  affidavit  that  the 
disseisor  had  a  son  named  Thomas^  and  that  the  mistake 
had  been  occasioned  by  its  being  supposed  hb  name 
was  Nicholas. 

Next  came  the  case  of  Adamsj  demandant,  Madway^ 
tenant  {b) ;  in  which  the  Court  refused  leave  to  quash  a 
writ  of  summons,  on  the  ground  that  no  previous  notice 
of  executing  it  had  been  served  on  the  tenant's  attorney; 
and  Gibbs  C.  J.  said,  ^^  The  rule  which  has  been  adopted 
on  consideration  is,  that  as  a  writ  of  right  generally 
seeks  to  disturb  a  possession  which  has  continued  for  a 
considerable  length  of  time,  the  Court  will  not  assist  the 
demandant  in  getting  over  any  difficulties  that  may  occur 
to  him."  And  the  rest  of  the  Court  concurred  in  the 
opinion  of  the  Chief  Justice,  Heath  J.  observing,  **  that 
it  was  in  general  a  very  vexatious  proceeding." 

In  Tooth  V.  Boddington  (c)  the  Court  discharged  a 
judge's  order,  under  which  the  demandant  sought  to 
amend  his  count  by  substituting  a  claim  of  copyhold  for 
a  claim  of  fireehold. 

Then  comes  the  only  case  in  which  the  application 
has  been  acceded  to,  namely,  fVebb  v.  Lane  {d).  There, 
a  blank  had  been  left  in  the  count  for  the  word  esplees^ 
which  the  Court  afterwards  permitted  the  demandant 
to  insert     But  in  that  case  the  tenant  had  taken  the 


1888. 


(a)  4  Taunt, SI %• 

(b)  I  Marsh,  6o». 


(r)   X  Bingb.  3o8. 

(d)  s Bingb.%%s*S.C.  %M.^P.41^. 


Vol.  IX. 


Tt 


law 


6fQ 


CASES  IN  HILARY  TERM 


ijasa. 


law  into  his  ov^n  hands,  and,  instead  of  demorringi 
signed  judgment.  The  Court  thought  the  irregularitj 
was  not  such  as  to  entitle  the  party  to  sign  judgmeot; 
and  upon  hearing  counsel  on  both  sides,  allowed  the 
blank  to  be  filled  up  with  the  word  esplees.  But  this 
was  only  in  furtherance  of  the  old  mode  of  pleading 
ore  ienusj  in  which,  if  the  prothonotary  had  come  to 
an  expression  which  occasioned  him  a  difficulty,  the 
Court  would  have  assisted  their  officer  in  supplying  the 
word  for  which  he  might  be  at  a  loss. 

Here,  then,  we  have  a  uniform  current  of  authorities 
in  which  the  Court  has  refused   to  allow  amendmeoi 
in  a  writ  of  right.     Is  there  any  thing  in  the  preseat 
case  to  distinguish  it  from  those  authorities  ?     The  a& 
davit  in  support  of  the  amendment  discloses  do  more 
than  appeared  upon  the  re<?ord  in  Charlwood  v.  Morgan : 
nothing  inevitable;  no  fraud  on  the  part  of  an  opponent; 
nothing  more  than  that  the  pleader  made  a  mistake;  and 
what  is  that  but  the  mistake  which  was  made  by  the 
pleader  in  Charlwood  v.  Morgan  ?     As  to  the  affidavits 
touching  the  demandant's  title,  we  cannot,  on  a  motkm 
like  this,  enter  into  the  tide  or  the  state  of  the  equities 
between  the  parties,  but  must  decide  according  to  the 
general  rule  of  the  Court  applying  to  such  an  occasion. 
I  think  the  present  rule  should  be  discharged. 


Park  J.  I  am  of  the  same  opinion,  and  am  satisfied 
with  the  reasons  adduced  by  the  Chief  Justice  for  refus- 
ing to  amend  in  writs  of  right  Men  ought  not  to  be 
lightly  disturbed  in  their  possessions  after  thirty  years 
enjoyment,  and  it  is  hard  that,  in  such  a  case,  they 
should  be  compelled  to  produce  their  title,  putting  it  in 
the  power  of  any  stranger  to  pick  a  hole  in  it.  With 
respect  to  the  decisions,  it  ought  to  be  remembered  that 
Lord  Alvardey  was  assisted  by  Mr.  Justice  Heathy  who 
possessed  great  knowledge  in  this  branch  of  law,  and 

that 
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that  Sir  James  Mansfield  was  assisted  by  Mr.  Justice 
Heathj  and  also  by  Mr.  Justice  Chambrej  another  emi- 
nent lawyer.  We  have  then,  decisions  in  the  time  of 
•Sir  Vicary  Gibbs;  and  the  more  recent  case  of  Tooth  y. 
BoddingtoHy  which  is  an  exceedingly  strong  one,  shews 
that,  to  the  latest  period,  the  opinion  of  the  Court  has 
remained  unchanged.  It  would  be  arrogance  in  us  to 
presume  that  such  a  long  course  of  decisions  is  wrong, 
and  to  overturn  at  once  the  uniform  course  of  practice, 
fVebb  V.  Lane  is  totally  different  from  the  present  case, 
because  the  tenant  there,  propria  motu^  entered  up  judg- 
ment on  a  record  which  did  not  entitle  him  to  it,  and 
l))e  Court  was  bound  to  set  the  judgment  aside.  As  to 
the  case  before  Mr.  Baron  Woodi  in  the  Common  Pleas 
of  Lancaster^  it  is  well  known  that  that  learned  Baron 
bad  always  a  bias  on  the  subject  of  amending  writs  of 
tight 


1«SS. 


BosANQUET  J.  This  amendment  could  not  be  allowed 
without  reversing  the  settled  practice  of  this  Court  for 
many  years.  I  speak  from  personal  experience  of  it 
since  the  year  1797.  It  has  been  contended  that  if 
amendments  are  permitted  in  personal  actions,  and  the 
law  allows  the  proceeding  by  a  writ  of  right,  the  Courts 
should  extend  the  same  facilities  on  both  occasions.  I 
cannot  accede  to  that  proposition.  The  principle  of 
this  Court  ha»  always  been  that  a  party  who  resorts  to 
this  species  of  remedy  must  come  prepared  in  every 
way;  and  if  he  fails,  the  Court  will  not  assist  him. 
The  only  case  in  opposition  to  that  principle  is  the  case 
in  the  Common  Pleas  of  Lancaster ;  but  the  guide  to 
the  practice  in  writs  of  right  is  to  be  taken  from  the 
decisions  of  the  Common  Pleas  at  Westminster ;  and 
though  that  Court  has  not  said  that  it  will  never  permit 
an  amendment,  it  has  said  that  it  will  not  amend  in  such 
a  case  as  this.     Dumsday  v.  Hughes  is  not  to  be  distin- 
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guisbed  from  the  present  case;  and  in  some  other  cf 
the  cases  the  application  was  in  efleci  the  same  as  upon 
the  present  occasion,  to  introduce  a  step  omitted.  As 
to  the  decision  in  the  Common  Pleas  of  Lancaster^  a]-> 
though  Mr.  Baron  Wood  was  assisted  by  Mr.  Justice 
Bayleyj  I  cannot  but  express  my  surprise  at  an  amend- 
ment by  which  the  demandant  was  permitted  to  insert 
the  word  rights  because  in  Slade  v.  Dowland{a)  Lord 
Abxinley  said  he  considered  the  omission  of  that  word  as 
a  fatal  objection,  and  Mr.  Justice  Bayley^  when  a  Ser- 
jeant, was  one  of  the  counsel  in  Charlwood  v.  Morgan. 
But  it  is  well  known  that  Mr.  Baron  Wood  entertained, 
on  the  subject  of  writs  of  right,  notions  very  different 
from  those  which  this  Court  has  sanctioned. 

With  respect  to  the  affidavit  in  the  present  case,  it 
presents  nothing  which  entitles  the  demandant  to  a  more 
favourable  consideration  than  was  obtained  in  the  case 
of  Charlwood  v.  Morgan.  If  in  Webb  v.  Lane  a  blaak 
was  left  for  the  word  esplees^  perhaps  because  it  was  not 
legible  in  the  draft,  that  might  be  a  case  in  which  the 
Court  ought  to  interfere  to  assist  the  demandant;  bat 
it  is  a  case  clearly  distinguishable  from  the  present. 
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Alderson  J.  I  am  of  the  same  opinion.  The  tenant 
in  a  writ  of  right,  is  obliged  to  begin,  and  to  expose  lii» 
title  to  his  opponent:  this  is  a  hardship ;  but  it  is  soon 
compensation  that  the  demandant  is  bougd  to  shew  hb 
pedigree  on  the  face  of  the  count.  ^^  It  is  an  established 
rule,"  says  Seijt.  Williams^  {a)  ^^  that  in  all  real  accioiis 
brought  by  an  heir  on  the  seisin  of  his  ancestor,  tkt 
demandant  must  show  homo  he  is  heir ;  —  he  must  set  forth 
specially  in  what  manner;  —  and  that  too  with  acourM 
and  correctness,  otherwise  it  will  be  bad  on  demurrer  or 
after  judgment  for  the  demandant,  by  de&ult  or  on  de* 


(a    %B.^P.sTt. 
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murrer,"  And  tlie  rule  is  established  on  the  plainest 
principles  of  equal  justice.  Here  the  demandant  has 
felled  to  observe  the  established  rule,  and  having  failed 
to  observe  it,  has  equally  failed  to  make  out  a  favorable 
case  for  amendment.  On  the  contrary  it  has  been  the 
uniform  course  to  refuse  amendment  in  cases  mOre  favor- 
ably circumstanced ;  and  whatever  may  be  our  private 
opinion,  it  is  better  to  adhere  to  precedents  where  the 
matter  is  not  res  integra,  I  concur  in  thinking  that  this 
rule  ought  to  be  discharged. 

Rule  discharged. 
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A  VERDICT  was  found  for  the  above  named  Plain- 
tiff upon  the  fifth  count  of  the, declaration  in  this 
cause,  assumpsit^  for  the  use  and  hire  of  divers  horses  and 
carriages  by  the  Defendant ;  and  a  verdict  for  the  De- 
fendant upon  all  the  remaining  counts  contained  in  the 
declaration,  namely,  upon  four  special  counts  for  damage 
done  to  a  horse,  carriage,  and  harness  of  the  Flaintifi^ 
through  the  negligence  and  improper  condnot  of  the 
Defendant,  as  was  alleged  and  set  forth  in  those  countSi 
and  upon  the  remaining  common  counts,  for  work  and 
labour,  materials  found  and .  provided,  and  the  usual 
money  counts:  and  \X\^postea  was  entered  accordingly. 
The  plea,  was  the  general  issue. 

Upon  the  taxation  of  the  Plaintiff's  costs,  it  was  con- 
tmded  that  the  Defendant  was  entitled  to  have  deducted 
from  the  Plaintiff's  costs  the  Defendant's  costs  incurred 
upon  the  counts  found  for  the  Defendant,  inasmuch  as 
every  count  in  the  declaration  was  by  the  plea  of  general 
bsne,  made  an  issue  of  itself,  and  therefore  came  within 

T  t  3  the 


Upon  a  de- 
claration in 
ojjufftpjit  of 
^veral  coontty 
to  which  the 
general  itiuc  it 
pleaded,  and 
a  verdict  is 
found  on  one 
count  for  the 
Plaintiffiand 
on  the  remam- 
ing  counts  for 
the  Defend- 
ant, the  De- 
fendant IS 
entitled,  under 
the  rule  Trim* 
a/f:4.,  to 
have  the  cottt 
of  the  counts 
found  for  him 
deducted  from 
the  P]aimiff*t 
costs. 
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the  rule  of  Court  in  that  behalf.  The  prothonottry 
having  refused  to  allow  the  Defendant  the  costs  of  the 
counts  found  for  him  as  above, 

Coleridge  Serjt  obtained  a  rule  nisi  for  a  review  of  the 
taxation, 'which 

Wilde  Serjt  opposed,  contending  that  within  the  mean- 
ing of  the  seventy-fouKh  rule  Trinity^  2  IV.  4.  no  distinct 
issue  had  been  raised  on  these  counts ;  but 

Tke  Court  thought  otherwise,  and  the  rule  for  a  review 
of  the  taxation  was  made 

Absolate. 


J^.  3i. 

Where  nonef 
M  |Miid  after 
suing  out  pro- 
cess to  recover 
it>  the  De- 
fendantf  before 
he  paysy  know- 
ing the  cause 
of  action  for 
which  the 
writ  is  sued 
out,  and  there 
being  no  fraud 
on  the  part 
of  the  Plain- 
tiff, no  action 
is  maintain- 
able to  recover 
such  money 
back. 


Hamlet  and  Others  v.  Richardson. 

nrmS  was  an  action  for  money  had  and  received,  in 
which  the  Plaintiffs  sought  to  get  back  a  sum  paid, 
as  they  alleged,  to  the  Defendant  by  mistake,  in  the 
course  of  some  transactions  arising  out  of  a  charter- 
party.  It  appeared,  however,  upon  the  trial  of  this 
cause,  that  the  payment  in  question  was  made  by  die 
Plaintiffs  afler,  and  in  consequence  of  the  issuing  of  a 
writ  against  them  for  the  amount  The  payment  was 
proved  to  have  been  made  in  the  month  of  May  1887, 
after  process  had  been  issued  against  the  Plaintifl^  in  the 
month  of  April  preceding,  for  the  purpose  of  recovering 
this  very  sum,  and  afler  an  appearance  entered  to  such 
process.  Before  the  writ  was  issued,  the  Defendants  in 
that  action  (tbe  present  Plaintiffs)  had  received  letters 
addressed  to  each  of  them,  stating  the  intention  to  sue 
for  the  money  now  in  question,  in  terms  sufficiently  ex- 

plicit, 
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plicity  to  call  their  attention  to  the  subject  in  dispute;        168S* 
after  which,  the  money  claimed  in  that  action  was  paid-       HAiii*r 

But  the  jury  having  found  a  verdict  for  the  PlaintifiB)  v. 

and  also,  that  the  payment  had  been  made  without  know-  Ric»aroboh. 
ledge  or  reasonable  means  of  knowledge  of  the  facts  on 
which  the  demand  had  proceeded, 

Jones  Setjt,  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict as  contrary  to  evidence,  and  also,  because  the 
Plaintiffs  having  paid  the  sum  in  question  under  legal 
process,  were,  by  that  circumstance,  estopped  from  suing 
to  recover  it  back.  Mairiott  v.  Hampton  (a),  Brown  ▼. 
M'Kinally.  (b) 

Wilde  Serjt  who  shewed  cause,  after  attempting  to 
reconcile  the  verdict  with  the  evidence,  observed,  that  in 
Marriot  v.  Hampton^  the  Plain  tiff  sought  to  recover  back 
money  which  he  had  paid  under  ajudgment  entered  upon 
a  cognovit :  here  the  Plaintifis  had  paid  upon  mesne  pro- 
cess, and  according  to  the  finding  of  the  jury  had  paid 
without  knowledge,  or  means  of  knowledge  of  the  pro- 
priety of  the  demand.  They  were  not  estopped  therefore 
by  any  judgment  of  the  Court,  and  the  mere  circum- 
stance of  payment  after  process  was  no  recognition  .of 
the  justice  of  the  suit     In  Cobden  v.  Kendrick  {c\  an  - 

objection  was  taken  at  the  trial,  that  that  action  was  in 
efiect  to  put  the  same  sum  in  litigation  a  second  time, 
which  had  been  recovered  in  the  former  action  by 
Kendrick  against  Cobden;  but  Lord  Keryofi  overruled 
the  objection,  on  the  ground  that  the  money  had  been 
paid  under  a  compromise,  and  not  under  the  judgment 
cyf  a  court. . 

9 

{a)  jT.R.  a69.  (b)  i  Esp.  479.  (c)  4  T.  R,  43a. 

T  t  4.  Jones 
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1855.  Jone$  and  Bompas  Serjt.,  in  support  of  tbe  rule,  ob- 

served that  in  Cobden  v.  Kendtick^  the  Defendant  bad  been 
guilty  of  fraud.  , 

Cur.  adv.  viA* 

TiXDAL  C.  J.  Upon  the  motiou  to  set  aside  tbe 
verdict  for  the  Plaintifis  in  this  case,  two  points  have 
been  made;  first,  that  the  verdict  is  against  evidence; 
and  secondly,  that  the  payment  made  by  the  Plainufi 
was  a  payment  made  after,  and  in  consequence  of  the 
issuing  of  a  writ  against  them,  and  being  a  payment  un* 
der  compulsion  of  legal  process,  the  money  paid  can- 
not  be  recovered  back.  As  to  the  first  point,  after  fiill 
consideration  of  the  evidence  in  the  causey  we  think  tbe 
jury  have  not  drawn  a  right  conclusion  from  the  facts 
proved  before  them ;  but  we  hold  it  better  not  to  enter 
into  a  discussion  upon  the  particular  facts,  in  order  that 
the  case  may  be  laid  before  a  second  jury  with  the  least 
possible  prejudice  against  either  party. 

The  consideration  of  the  second  point  becomes  there- 
fore unnecessary ;  but  as  it  may  be  important  for  tbe 
Piaintifi  to  be  acquainted  with  the  opinion  we  havie 
formed  upon  the  law,  as  it  applies  to  tbe  facts  given  io 
evidence  on  the  former  occasion,  in  order  to  regulate 
the  course  of  their  future  proceedings,  we  shalL  state 
shortly  such  opinion.  The  payment  was  proved  to  have 
been  made  in  the  month  of  ikfoy  1827,  after  process  had 
been  issued  against  the  Plaintiffa  in  the  month  of  .^irU 
preceding,  for  the  purpose  of  recovering  this  very  sum, 
and  afler  an  appearance  entered  to  such  process.  Be* 
fore  the  writ  was  issued  the  Defendants  in  that  actioa 
(the  present  Plaintifis)  had  received  letters  addressed  to 
each  of  them,  stating  the  intention  to  sue  for  the  money 
now  in  question,  in  terms  sufficiently  explicit,  to  call 
their  attention  to  the  subject  in  dispute ;  after  which  tbe 

niooe; 


IN  THE  Third  Year  of  WILLIAM  IV-  G^7 

money  claimed  in  that  action  was  paid.     We  think  this        1859. 
mo^ey  was  paid   under  compulsion  of  legal  process.     ^ -'  ^ 
In  Marriott  v.  Hampton^  it  does  not  appear  to  what  v.- 

precise  point  the  action  had  been  carried  before  the  RiCM^lwMW 
money  was  paid,  though,  from  the  circumstance  of  a 
cognovit  hairing  been  given  for  the  costs,  it  is  probable 
the  declaration  had  been  delivered.  But  the  judgment 
of  the  Court  is  expressed  in  very  general  terms,  namely, 
that  **  after  a  recovery  by  process  of  law,  there  must 
be  an  end  of  litigation."  In  Broom  v.  M^KinaUy  (a), 
the  payment  made  by  the  PlaintifiT  in  the  former  action, 
which  bad  been  brought  against  him  by  the  Defendant, 
was  a  payment  made  after  action  brought,  but  in  what 
stage  of  the  action  does  not  appear.  Lord  Kenytm  held 
the  action  not  maintainable,  for  that  to  allow  it,  would 
be  to  try  every  such  question  twice.  In  Milnes  v.  Dun*  . 
can  (b)i  Mr.  Justice  Holroyd  says,  '^  if  the  money  had 
been  paid  after  proceedings  had  actually  commenced,  I 
should  have  been  of  opinion  that,  inasmuch  as  there 
was  no  fraud  in  the  defendant,  it  could  not  be  recovered 
back.**  And  as  to  the  case  of  Cobden  v.  Kendricky  if  it 
can  be  supported  as  to  this  point,  we  think  it  can  only 
be  so  on  the  ground  of  fraud  in  the  Defendant.  We 
think  the  rule  of  law  is  accurately  laid  down  by  Mr.  Jus- 
tice Holroydi  and  that,  as  the  money  was  paid  in  thb  case 
after  the  suing  out  process  to  recover  it,  the  Defendants 
in  tlie  former  action  knowing  the  cause  of  action  for 
which  the  writ  was  sued  out  before  they  paid  the  money, 
and  there  being  no  fraud  on  the  part  of  the  Plaintiff  in 
that  action,  it  appears  to  us,  that  no  action  is  main- 
tainable to  recover  it  back.  The  rule  for  a  new  trial 
must  therefore  be  made  absolute  on  payment  of  costs. 

Rule  absolute. 

{a)   lBsp.279.  (h)  6B  tfC.679. 
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Jam.  SI.         RoBSON  and  Others  v.  Rolls  and  Another. 

If  a  trader,  ^PHE  Plaintiffs  sued  as  assignees  of  Geqrge^  a  btnk- 
from  the  dread    -*•.*.  n       j  ^.^     i  i  •^ 

of  an  arrest  ""P^*  *^  recover  money  alleged  to  have  be«i  paid 

abstains  fh>m    by  him  to  the  Defendants  by  way  of  fraudulent  pre- 

going  to  a         f^^„^g 

place  to  which  •        t*    % 

he  would  have  The  validity  of  the  commission  was  disputed  by  die 
gone  but  for  Defendants,  on  the  ground  that  George  had  committed 
he  thereby^  °^  ^^^  ^^  bankruptcy ;  as  to  which,  it  appeared  that 
commits  an  George  being  apprehensive  that  a  creditor  of  the  name 
act  of  bank-  ^f  Green^  who  had  signed  judgment  against  him, 
<<  absenting  would  take  out  execution  thereon  against  bis  person, 
himself  with  ^as  desirous  to  ascertain  whether  a  co.  so.  had  beea 
creditors."    ^  issued  against  him  by  Green^  before  he,  George,  returned 

from  the  city  to  his  own  house  in  Middlesex.  And  fer 
that  purpose  he  came  to  the  lower  end  of  Chancery  Latne^ 
which  is  in  London,  and  beckoned  to  fVhitaierj  the 
assistant  of  the  officer  pf  the  sheriff*  of  Middlesex,  who 
was  at  the  sheriff*'s  office,  which  is  situated  higher  op 
Chancery  Lane,  to  come  to  him  where  he  then  stood,  in 
order  that  he  might  make  that  enquiry.  George,  at  the 
time  believed  that  the  sheriff''s  oiBcer  was  in  the  oouDtj 
of  Middlesex,  and  he  stated  to  the  officer,  that  his  motive 
in  procuring  the  officer  to  come  to  him,  instead  of  going 
himself  to  the  officer,  was  to  avoid  being  arrested  at  the 
suit  jof  Green,  in  case  Green  had  sued  out  aca.  so.  The 
officer  accordingly  came  to  George,  and  informed  him, 
as  the  fact  was,  that  Green  had  not  then  sued  out  any 
execution  upon  his  judgment. 

George  repeated  the  enquiry  at  several  different  times, 
until  he  was  told  by  the  officer  that  Green's  execution 
was  aji./a.  Tindal  C.  J.,  before  whom  the  cause  was 
tried,  thought  that  this  did  not  amount  to  an  act  of 

bank- 
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bankruptcy;  and  a  verdict  having  been  found  for  the 
Defendants, 

Wilde  Serjt.  moved  to  set  aside  this  verdict,  for  a  mis- 
direction as  to  the  alleged  act  of  bankruptcy. 

In  order  to  constitute  an  act  of  bankruptcy  *^  by 
absenting  himself,"  it  is  not  necessary  that  a  writ  should 
be  in  the  hand  of  the  officer  whom  the  trader  avoids, 
nor  that  any  creditor  should  be  actually  refused  or  de- 
layed ;  it  is  sufficient,  if  from  fear  of  meeting  a  creditor 
or  the  sheriff's  officer,  the  trader  abstains  from  going 
to  a  place  to  which  he  would  otherwise  have  gone. 
Bobertson  v.  IAddeH{a)^  Dudley  v.  Vatighan  {b)j  Che^ 
ndweth  v.  Hay  (c),  Gillingham  v.  Laing.  (d)  The  con- 
sequence of  the  act  is  not  looked  to ;  its  character,  as  an 
ju;t  of  bankruptcy,  is  derived  alone  from  the  motive  by 
which  the  trader  is  actuated.  In  Chenaaeth  y.  Hayy  the 
sheriff^s  officer^  whose  appearance  was  the  cause  of 
alarm,  had  no  writ  against  the  trader  who  retreated  from 
bis  front  room ;  and  in  Gillingham  v.  Laing^  the  forbear- 
ing to  go  to  the  Royal  Exchange,  which  the  trader  had 
previously  frequented,  was  held  to  be  an  act  of  bank- 
ruptcy. And,  recently,  in  Green  v.  Marshal  {e\  Lord 
Tenterden  held  at  Nisi  Prius^  on  a  state  of  facts  in  no 
wise  differing  from  those  of  the  present  case,  that  the 
conduct  of  the  trader  amounted  to  an  act  of  bankruptcy. 

A  rule  nisi  having  been  granted. 


1839. 


Jones  Serjt.  shewed  cause.  No  reported  case  has 
gone  so  far  as  the  present :  and  no  trader  will  be  safe,  if 
the  abstaining  to  visit  a  place  in  which  he  has  no  engage- 
ment with  a  creditor,  is  to  be  deemed  an  act  o&  bank- 
ruptcy.   The  motive  alone  is  not  sufficient  to  constitute 


(ii)  gEastf  487. 

(li)  /</.  491. 

(0  lM.i5fS.676. 


[ 


d)  6  Taunt,  S3*' 

e)  Not  reported. 


an 
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18S8.  an  act  of  bankruptcy ;  the  motiTe  must  be  followed  by  an 
act  which  either  delays,  or  has  a  tendency  to  delay,  some 
creditor.  A  mere  omission  to  go  in  an  intended  di- 
rection is  not  sufficient,  where  no  engagement  is  broken 
and  no  creditor  delayed.  In  Chenameth  v.  Hcy^  the 
trader  actually  fled  from  his  shop,  and  concealed  hioi^ 
in  a  back  room.  In  GiUingham  v.  Laingj  he  ▼icihlBd 
an  engagement  to  meet  a  creditor  at  the  Royal  Ex* 
change,  and  the  creditor  was  delayed  accordingly.  Li 
Bemasconi  v.  Farebrother  (a),  it  was  held  that  a  trttler 
does  not  commit  an  act  of  bankruptcy  by  absenting  hiia* 
self,  unless  he  absents  himself  from  his  place  of  abodes 
or  place  of  business,  or  from  some  particular  creditor. 

And  in  Fisher  v.  Boucher  (i),  where  a  trader  being 
under  apprehension  of  arrest,  gave   directions  to  his 
servant  to  deny  him  in  case  jf.,  a  sheriff's  officer,  called, 
it  was  held  that  the  sheriff's  officer  not  having  calked 
that,  of  itself,  was  not  any  evidence  of  a  beginniDg  to 
keep  house.     And  the  Court  inclined  to  think  that  in 
order  to  constitute  an  act  of  bankruptcy  by  departing 
fix>m  the  dwelling-house,  the  departure  must  be  with  aa 
'absolute  intent  to  delay  creditors.     But  if  it  were  only 
with  intent  to  delay  creditors  in  case  a  particular  eTeot 
occurred,  and  that  event  did  not  occur,  it  was  not  aa 
act  of  bankruptcy. 

Wilde,  In  Bernasconi  v.  Farebrother  there  was  no 
intention  to  delay  creditors,  the  trader  at  the  time  he 
was  absent  having  long  ceased  to  be  in  business.  In 
Fisher  v.  Boucher  the  trader  did  not  follow  up  the 
direction  to  his  servant  to  deny  him  by  retirii^  to  a 
part  of  the  house  which  he  did  not  usually  occupy,  so 
that  tliere  was  no  evidence  of  a  beginning  to  keep  house 
with  intent  to  delay  creditors ;  and  as  to  the  departure, 
it  did  not  take  place  With  an  absolute,  but  only  with  an 

[a)  lo -fl.  Csf  C.  549.  (b)  Id.yos* 

inchoate 
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inchoate  or  conditional  intention  to  delay  creditors.     In        18S8. 
tbe  present  case  the  trader  abstained  from  going  into  Mid^ 
dksex  with  an  absolute  intention  to  delay  his  Creditor. 


R(»SON 

Cur.  adv.  vult.       Roixfc 


TiNDAL  C.  J.  The  principal  question  in  this  case  is, 
whether  the  facts  proved  at  the  trial  with  respect  to  the 
transaction  between  George  and  the  sheriff's  officer 
amounted  to  an  act  of  bankruptcy  ?  The  facts  were 
these :  George  being  apprehensive  that  a  creditor  of  the 
name  of  Greerij  who  had  signed  judgment  against  him, 
would  take  out  execution  thereon  against  his  person, 
was  desirous  to  ascertain  whether  a  ca.  sa.  had  been 
issued  against  him  by  Green  before  he  returned  from 
tbe  city  to  his  own  house  in  Middlesex  /  and  for  that  pur* 
pose  he  came  to  the  lower  end  of  Chancery  Lane^  which 
is  in  London^  and  beckoned  to  Whitaker^  the. assistant  of 
the  officer  of  the  sheriff  of  Middlesex,  who  was  at  the 
sheriff's  office,  which  is  situated  higher  up  Chancery 
Lancj  to  come  to  him  where  he  then  stood,  in  order 
that  he  might  make  this  enquiry.  George  at  the  time 
believed  that  the  sheriff's  office  was  in  the  county  of 
Middlesex,  and  he  stated  to  the  officer  that  his  motive 
in  procuring  the  officer  to  come  to  him,  instead  of 
going  himself  to  the  office,  was  to  avoid  being  arrested 
at  the  suit  of  Green,  in  case  Green  had  sued  out  a  ca.  sa. 
The  officer  accordingly  came  to  George,  and  informed 
him,  as  the  fact  was,  that  Green  had  not  then  sued  out 
any  execution  upon  his  judgment.  George  repeated  the 
enquiry  at  several  different  times,  until  he  was  told  by 
the  officer  that  Greenes  execution  was  2LJi.fa. 

At  the  trial  of  this  cause  at  Westminster,  I  thought 
at  the  time  that  the  case  fell  within  the  principle  laid 
down  by  the  Court  of  King's  Bench  in  Tisher  v. 
Boucher  (a),  as  being  only  an  intent  to  delay  a  creditor 

(d)  zo^.  &f  C.705. 

in 
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in  case  a  particular  event  had  occurred,  (namely^  in  case 
Green  had  actually  sued  out  a  ca.  sa.)  whidi  evmit  bad 
not  taken  place.     But,  upon  further  oontdderation  of 
the  cases  which  have  been  brought  before  ns  in  argiH 
ment,  I  am  satisfied,  and  my  learned  Brothers  agree 
with  me,  that  my  first  impression  was  wrong ;  and  that 
the  forbearing  to  go  into  the  county  of  Middlaex^ 
where  he  would  have  gone  for  the  purpose  of  makiiig 
this  enquiry  but  from  the  dread  of  being  arrested,  faflt 
within  that    class  of  acts    of  *  bankruptcy   which  are 
grounded  upon  the  words  of  the  statate,  ^*  if  he  shall 
otherwise  absent  himself  with  intent  to  dday  creditors* 
In  fact,  the  stopping  at  the  end  of  Chancery  Ijanti  and 
abstaining  from  entering  it,  was  as  much  an  act  doDC^ 
as  if  he  had  gone  off  for  the  same  purpose  in  a  difiereoC 
direction.     It  was  not  a  mere  intention  to  do  an  ac^ 
which   intention  was   afterwards  laid   aside  in   conse- 
quence of  information  received  before  it  became  neoet- 
sary  to  do  it,  which  formed  the  ground  of  decision  in 
the  case  last  referred  to.     If  the  officer  of  the  sheriff  of 
Middlesex  had  actually  had  a  warrant  against  George  at 
the  time  of  this  transaction,  the  causing  the  officer  to 
come  into  London^  where  the  warrant  would  have  been 
inoperative,  instead  of  going  to  the  officer  in  Middlesex^ 
would  have  been  absenting  himself  within  the  principle 
laid   down  by  the  decided   cases,  whereby  an  actnal 
delay  of  the  creditor  would  have  been  occasioned,  and 
would  therefore  have  been  an  absenting  himself  *'  with 
intent  to  occasion  such  delay."     And  the  circamstanca 
that  the  officer  had  no  warrant,  but  was  only  supposed 
to  have  a  warrant,  makes  no  difference,  according  to  the 
doctrine  laid  down  by  Lord  Chancellor  Eldon  in  Ex 
parte  Baraford.  {a) 

But  it  is  urged,  on  the  part  of  the  Defendants^  that 


(fl)  I5r«.449. 


as 
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as  the  case  went  to  the  jury  on  the  question  yhether 
these  bills  of  exchange  were  delivered  to  the  Defend- 
ants in  contemplation  of  bankruptcy,  and  to  give 
them  a  fraudulent  preference,  and  the  jury  have  ne- 
gatived the  fraudulent  preference,  there  can  be  no  use 
in  sending  the  cause  to  a  second  trial,  for  that  this 
transaction  must  be  protected  under  the  eighty-second 
section  of  the  bankrupt  act,  as  a  payment  ^^  really  and 
bon&Jlde  made  by  the  bankrupt  before  the  commission, 
not  being  a  fraudulent  preference."  But  we  think  it 
enongh  to  say,  that  the  precise  point  which  now  arises, 
▼iz.  whether  this  payment,  after  a  previous  act  of  bank- 
ruptcy, was  or  was  not  a  real  bond  fide  payment,  not 
being  a  fraudulent  preference,  has  not  been  submitted 
to  the  consideration  of  the  jury,  and  that  the  Plaintiffs 
have  the  right  to  have  their  opinion  upon  that  fact 
We  therefore  think  the  rule  for  a  new  trial  should  be 
made  absolute. 

Rule  absolute. 


%JaS 


18SS» 


Bassett  v.  Dodgin  and  Others. 


Jan,  31. 


THIS   was   an   action   brought   by    the   Plaintiff  to  ^°  accom- 
,  n  \  -w      p         \  J  modation  in- 

recover  the  amount  o\  two  bills  ot  exchange  drawn  ^^^/^  j,  ^ 

by  Joseph  Francis  Taylor  on,  and  accepted  by,  George  person  liable 

Daniel,   indorsed   by  Taylor  to  the  Defendants,   and  fo/^^^*^^^"^ 

indorsed  by  the  Defendants  to  the  Plaintiff.     The  bills  accommo- 

becaroe  due  in  the  month  of  Ji^^  1881.  ^^^^  against 

The  Defendants  had  indorsed  these  bills  for  the  ac-  f^^  j£  jj^ 

become  bank- 
rupt^ such  indorser>  though  not  called  on  to  pay  the  bill  till  after  the  bankruptcy, 
may  prove  the  amount  under  sect.  52.  of  6  G.  4.  c.  16.     And  the  bankrupt  being 
discharged  from  any  suits  for  the  amount  by  his  certificate^  isy  in  an  action  on  the 
bill,  a  competent  witness  for  such  indorser. 

commodation 
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commodation  of  Taylor^  and  to  enable  him  to  raiie 
money  by  procuring  them  to  be  discounted,  for  the 
purpose  of  taking  up  a  former  bill  then  due,  of  whidi 
they  were  the  acceptors,  for  his  accommodation.  Tajfbr^ 
who  was  called  by  the  Defendants  as  a  witness  to  prote 
usury,  stated  upon  the  voir  dire  that  he  had  been  bank- 
rupt, and  had  obtained  his  certificate;  and  it  was  there- 
upon contended  by  the  Defendants  that  the  witness  wm 
discharged  from  all  liability  over  to  the  Defendants,  bodi 
as  to  the  principal  debt  and  the  costs,  inasmuch  as  the 
Defendants  might  have  proved,  and  might  still  pnnre 
the  amount  of  both  bills  under  the  commission  against 
Taylor^  by  virtue  of  the  fifty-second  section  of  the  bank- 
rupt act;  and  consequently  that  Taylcn^s  certificate 
would  be  a  bar  to  any  action  against  him. 

The  Defendants  had  been  called  5n  to  pay  the  bilb 
after  Taylot's  bankruptcy. 

It  was  objected,  by  the  Plaintiff's  counsel,  that  he  was 
an  interested  witness,  because  the  Defendants  would  be 
entitled  to  recover  against  him,  not  only  the  amount  of 
the  bill,  but  the  costs  of  this  action  also,  while  to  Au- 
sett  he  would  be  liable  for  the  bill  only.  Jones  t. 
Brooke,  (a)  Tindal  C.  J.,  before  whom  the  cause  was 
tried,  London  sittings  after  Michaelmas  term  last,  allowed 
tlie  objection,  and  Taylor^s  evidence  was  rejected. 

A  verdict  having  been  found  for  the  Plaintiff^ 


Jones  Seijt.  moved  to  set  it  aside,  on  the  ground  that 
Taylor  was  a  competent  witness. 

At  the  time  of  Taylor's  commission,  Dodgin  and  Co. 
being  indorsers  for  the  accommodation  of  Taylor^  were 
liable  to  the  debt  incurred  by  Taylor  as  drawer  of  the 
bill  in  question ;  and  by  6  G.  4.  c.  16.  5.  52.,  <^  any  per- 
son who,  at  the  time  of  issuing  the  commission,  shall  be 


{a)  4  TIofM/.  464* 
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surety  or  liable  for  anj  debt  of  the  bankrupt,  or  ba3  for 
the  bankrupt,  either  to  the  sheriff,  or  to  the  action,  if  he 
shall  have  paid  the  debt,  or  any  part  thereof  in  discharge 
of  the  whole  debt,  (although  he  may  have  paid  the  same 
after  the  commission  issued,)  if  the  creditor  shall  have 
proved  his  debt  under  the  commission,  shall  be  entitled 
to  stand  in  the  place  of  such  creditor  as  to  the  dividends 
and  all  other  rights  under  the  said  commission  which 
such  creditor  possessed  or  would  be  entitied  to  in  re- 
spect of  such  proof;  or,  if  the  creditor  shall  not  have 
proved  under  the  commission,  such  surety,  or  person 
liable,  or  bail,  shall  be  entitied  to  prove  liis  demand  in 
respect  of  such  payment  as  a  debt  under  the  commission, 
not  disturbing  the  former  dividends,  and  may  receive 
dividends  with  the  other  creditors,  although  he  may 
bave  become  surety,  liable,  or  bail  as  aforesaid,  after  an 
act  of  bankruptcy  committed  by  such  bankrupt :  pro- 
vided that  such  person  had  not,  when  he  became  such 
surety  or  bail,  or  so  liable  as  aforesaid,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed/'  Dodgin 
and  Co.,  therefore,  might  have  proved  under  TajfUn^s 
commission,  or  have  stood  in  the  place  of  the  creditor 
proving  for  the  bill ;  they  are  therefore  barred  by  the 
certificate  from  any  claim  against  Taylor^  and  he  was  a 
disinterested  witness.  In  Vansandau  v.  Corsbie  (a),  where 
the  acceptor  of  an  accommodation  bill  brought  an  action 
against  the  drawer,  who  had  become  bankrupt,  for  not 
providing  him  with  funds  to  pay  the  bill  when  due, 
whereby  he  had  incurred  the  costs  of  an  action,  and  was 
oUiged  to  sell  an  estate,  in  order  to  raise  money  to  pay 
the  bill,  the  certificate  was  held  to  be  a  good  bar. 
A  rule  nisi  having  been  granted, 


Coleridge  Seijt  shewed  cause.    It  is  not  contended 
that  Dodgin  and  Co.  were  sureties ;  for,  in  Yallop  y* 

{a)  z  B.(:f  Aid.  X3.    See  Eoffbam  Vt  ^oudrimerp  5  JIf.  &  ^.  ax. 

•   VoiLlX.  Uu  Ebers, 
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jl^ers{a)f  Lord  Tenterden  says,  that  haxitm  v.  Peat  (i), 
where  it  was  held  that  an   accommodation   acceptor 
might  be  considered  as  a  surety,  has  been  rery  long  over- 
ruled; and  at  the  time  of  the  commission   they  were 
not  liable  to  pay  the  bill  on  account  of  Tcylar ;  diey 
were  liable  on  their  own  account  only.     And  they  miglit 
have  escaped  liability  altogether ;  as  if  the  bill  had  been 
paid  by  the  acceptor  or  drawer.    Dodgin  and  Co.,  th^e- 
fore,  had  no  claim  against  Taylor  at  the  time  his  com- 
mission issued ;  it  was  not  certain  that  they  would  ever 
be  liable  on  the  bill ;  and  if  ever  liable,  it  must  have 
been  on  their  own  account :  they  could  not  prov^  there- 
fore, under  Tm^loi's  commission,  and  are  not  barred  by 
his  certificate.    In  Vansandau  v.  CorAie^  the  party  held 
to  be  barred  by  the  certificate  was  avowedly  an  acoooi* 
modation  acceptor,  and  as  such,  liable  in  respect  <^  tlie 
drawer  at  the  time  the  commission  issued  agmnst  him. 
So  in  Wood  v.  Dodgson{c)  and  jifialo  v.  JFoudrinier  (d), 
the  party  barred  was,  at  the  time  of  the  commimion, 
expressly  liable  for  the  debts  of  a  firm  in  which  the 
bankrupt  had  been  a  partner.    But,  in  Yallop  v.  Ebers{e\ 
where  defendant,  on  certain  considerations,  undertook 
to  pay  the  balance  due  on  a  bill  of  exchange,  (^  which 
plaintiff  was  acceptor;  and  he  afterwards,   by  a  new 
undertaking,  engaged  to  deliver  up  the  acceptance  to 
plaintiff  within  a  month,  or  indemnify  him  against  it; 
Defendant  became  bankrupt,  and  did  not  pay  or  gife 
any  indemnity ;  and  plaintiff  was  obliged  to  take  up  the 
bill,  the  bankrupt  having  then  obtained  his  certificate: 
on  action  brought  by  plaintiff  for  the  breach  of  pro- 
mise, it  was  held  that  he  could  not  have  proved  in  re- 
spect of  it  under  the  defendant's  commission,  either  fiv 


(a)  iB.^JdoLe^S. 

(b)  %  Campb.  185. 


{d)  6  Bingh.  306.  S.Q    sM. 
(e)  1  B.  &  AM.  69S. 
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a  debt  not  payable  at  the  time  of  bankruptcy^  or  for  a 
contingent  debt,  or  in  the  character  of  a  surety ;  and, 
therefore,  that  the  bankruptcy  was  no  defence. 

The  case  of  bail  is  introduced  into  the  new  act,  and 
the  present  liability  of  the  indorsee  is  precisely  like  that 
of  bail,  and  is  not  provided  for  by  the  act 


JoneSm  No  distinction  can  be  drawn  between  an  ac- 
commodation acceptor,  and  an  accommodation  indorser. 
Both  are  liable  on  account  of  the  party  for  whom  they 
have  accepted  or  indorsed,  and  both  are  liable  on  their 
own  account  In  YaUop  v.  EberSf  the  party,  who  was 
held  not  to  be  barred  by  the  bankrupt's  certificate^  was 
himself  acceptor  for  value,  and  had  no  claim  on  the 
bankrupt,  except  on  an  agreement  by  the  bankrupt  for 
certain  considerations  to  pay  the  balance  due  on  that 
acceptance,  which  agreement  was  holden  not  to  con- 
stitute a  debt  before  the  certificate.  But  in  JSr  parte 
Yonge  (a),  Eldon  C.  said,  <^  The  drawer  of  a  bill  of  ex- 
change b  not  strictly  a  surety  for  the  acceptor.  In 
general  cases,  the  acceptor  is  primarily  liable  upon  the 
bill ;  and  the  drawer  may  be  in  the  nature  of  a  surety ; 
but,  if  the  real  transaction  is,  that  as  between  them  the 
drawer  shall  be  first  liable,  after  what  has  passed  at  law, 
and  here  with  reference  to  the  acceptor  having,  or  not 
having  effects,  I  state  from  a  perfect  recollection,  that 
when  that  bill  passed,  (49  G.3.  c.  121.,)  it  was  in  con- 
templation, where  justice  required  it,  that  the  acceptor 
should  be  considered  a  person  liable  for  the  drawer: 
but,  further,  the  circumstances  of  each  are  to  be  looked 
at;  and  if  a  person  has  become  liable  under  this 
section  (&)  of  the  act,  he  is  to  have  relief.'^ 

Cur.  adv.  vuU, 


(«)  3  Fes.  &  B.  40.  [b)  Sect.  8. 
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Bassett 

V. 
DODGIN. 


TiNDAL  C.  J.     The   only  question   in  this  case  iS| 
whether  Taylor j  the  drawer  and  indorser  of  a  bill  of 
exchange,  was  a  competent  witness  on  the  part  of  the 
Defendants  in  an  action  brought  against  them  as  subse- 
quent indorsers  by  the  holder  of  the  bill.     Dodgin  and 
Co.  had  indorsed  this  bill  for  the  accommodation  of 
Taylor^  and  to  enable  him  to  raise  money  by  discounting 
it,  for  the  purpose  of  taking  up  a  former  bill  then  due, 
of  which  they  were  the  acceptors,  for  his  accommodation. 
If  the  matter  had  rested  there,  no  doubt  Taylor  would 
have  been  incompetent,  on  the  authority  of  Jones  t. 
Brooke  {a)  \  inasmuch  as  he  would  be  liable  as  to  the 
costs  to  the  Defendant  only,  though  he  stood  indifferent 
both  to  Plaintiff  and  Defendant  as  to  the  principal  debt 
But'  Taylor  stated  upon  the  voir  dire^  that  he  had  beea 
bankrupt,  and  had  obtained  his  certificate ;  and  it  was 
thereupon  contended  by  the  Defendants  that  the  witness 
was  discharged  from  all  liability  over  to  the  Defendants, 
both  as  to  the -principal  debt  and  the  costs,  inasmuch  as 
the  Defendant  might  have  proved,  and  might  still  proves 
the  amount    of  both    under   the   commission   against 
Taylor^  by  virtue  of  the  fifty-second  section  of  the  bank- 
rupt act,  and  consequently  that  Taylor^s  certificate  would 
be  a  bar  to  any  action  against  him. 

The  question  therefore  is,  whether  this  case  falls  within 
the  fifty-second  section  of  that  statute.  That  secdon 
provides  for  the  case  "  of  any  person  who  at  the  issuing 
of  the  commission  shall  be  surety,  or  liable  for  any  debt 
of  the  bankrupt,  or  bail  for  the  bankrupt,  either  to  the 
sheriff,  or  to  the  action."  Now  the  Defendants  in  thb 
case  cannot  with  any  propriety  be  considered  as  sureties 
for  the  debt  of  Taylor  to  the  Plaintiff;  inasmuch  as  they 
•  are  liable  primarily  and  immediately  to  the  holder  of  the 
bill  as  indorsers,  that  is,  as  principals,  and  not  merely 


(a)  4  Taunts  464. 
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upon  the  failure  of  Taylor ^  the  prior  indorser.     The 
only  question  therefore  is,  whether  they  come  within  the 
meaning  of  the  words  "  persons  liable  at  the  issuing  of 
the  commission   for   any  debt  of  the  bankrupt"     In 
Ex  parte  Lloyd  {a\  Lord  Chancellor  Eldon  holds  ex- 
pressly that  the  acceptor,  for  the  accommodation  of  the 
drawer,  though  not  surety,  is  a  person  liable  within  the 
act.     He  states   the   same  opinion  again  in  Ex  parte 
Yonge.  (i)   The  cases  of  Wood  and  Another  v.  Dodgson  {c) 
and  Afl<do  v.  Fourdrinier^   though  distinguishable   in 
some  respects  from  the  present,  yet  lead  to  the  same 
conclusion.     It  is  said  the  case  of  bail  is  introduced 
into  the  new  act,  and  that  the  present  liability  of  the 
indorsee  is  precisely  like  that  of  bail,  and  is  not  pro- 
vided for  by  the  act     But  it  is  to  be  observed,  that  in 
the  case  of  bail,  there  is  no  debt  due  from  the  defendant 
at  the  time  of  the  recognizance  entered  into,  and  whe- 
ther there  ever  will  be  a  debt  or  not,  is  contingent  and 
uncertain,  until  the  action  in  which  the  bail  is  given  is 
determined.     The  bail  therefore  were  not  persons  liable 
for  a  debt  of  the  bankrupt  at  the  time  of  the  issuing  the 
commission.    Upon  the  whole,  we  think  Dodgin  and  Co. 
might  have  proved  the  amount  of  the  bill  under  Taylor^s 
commission,  or  might  even  now  prove  it,  immediately 
after  payment  of  the  amount  of  the  bill  to  the  holder; 
and  consequently  that  the  certificate  of  Taylor  is  a  bar 
to  any  future  action  by  Dodgin  and  Co.  against  him 
after  they  have  paid  the  bill ;  and  as  the  case  of  Van'^ 
sandau  v.  Corsbie  puts  the  costs  upon  the  same  footing 
as  the  debt,  we  think  Taylor  is  an  admissible  witness  on 
the  part  of  the  Defendants. 

Rule  absolute* 


1833. 


Bassett 

DODOIN. 


(a)   I  Roses  Cases  in  Bank' 
ruptcjy  6. 


{b)   3  Fes*  y  BeameSf  40. 
(c)  %M.^S.  195. 
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^on.  »3.  Lyon  v.  Walls. 


To  a  declar-  HTHE  declaration  stated  that  the  Plaintiff;  on  the  M 

atioA  on  a  of  January  1832,  to  wit,  at  Ixmdon^  made  his  biU 

orotuce  of  a  ^  exchange  in  writing,  and  directed  the  same  to  the 

bill  of  ex-  Defendant,  and  thereby  required  the  Defendant  to  pay 

^^**^'  ^®-  to  the  order  of  him,  the  Plaintiff,  the  sum  of  17/.  for 
fendant 

pleaded  that  value  received,  two  months  after  the  date  thereof,  whicb 

die  acceptance  period  had  then  elapsed;  and  then  and  there  delivered 

and  that  ac-  ^^  same  to  the  said  Defendant,  and  the  Defendant  thai 

cording  to  the  and  there  accepted  the  same,  and  promised  the  Pbun- 

*^^made*"^d  ^^  ^  P*y  ^^  **™^  according  to  the  tenor  and  effect 
provided,  in      thereof,  and  of  his  acceptance  thereof:  yet  he  did  not 

the  acceptance  p^y  the  amount  thereof,  althou'jh  the  said  bill  was  there 
he  expressed  ,,  ,- 

that  he  ac-       presented  to  him  on  the  day  when  it  became  due,  and 

cepted  the  bill    thereupon  the  same  was  then  and  there  returned  to  the 
IS^pU^*  Plaintiff,  of  all  which  the  Defendant  then  and  there  had 
only,  to  wit,      notice. 
No.  3».  'pjjg  second  count  stated,  that  the  Defendant,  on  the 

Albany  StreeU      ,     ^    ^     .,  -    i  ■       i  i      <r>i  -     ./«*.         i 

that  it  to  tay,    ^d  of  Apru  1832,  was  indebted  to  the  Plamuff  m  8(Ml, 

amd  not  other-  for  the  price  and  value  of  goods  then  and  there  sold  and 
twbere*^^  *"  delivered  by  the  Plaintiff  to  the  Defendant  at  his  re- 
Plaintiff  re-      quest,  and  afterwards,  on  the  day  and  year  last  aforesaid, 

plied  that  the    ^^  Ixmdon  aforesaid,  in  consideration  of  the  premises,  then 

acceptance  , 

was  a  general    ^^^  there  promised  to  pay  the  last  mentioned  sum  of  money 

acceptance,       to  the  Plaintiff  on  request     Breach,  nonpayment. 

Defendant  did  '^^  ^^^  ^^^  count  the  Defendant  pleaded,  that  the 
not  in  the  ac-  said  acceptance  by  the  Defendant  of  the  bill  of  exchange 
^^P^*'^^*  **■     in  the  first  count  mentioned,  was  a  qualified  accq)tance^ 

had  accepted  the  bill  payable  at  a  certain  place  only,  in  manner  and  form  as  tbe 
Defendant  had  alleged:" 

Held,  on  special  demurrer,  a  sufficient  traverse. 

Held,  also,  that  the  plea  should  have  alleged  that  no  presentment  for  payment  wn 
made  at  the  pUce  appointed. 

gad 
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and  that  the  Defendant  did,  according  to  the  form  of  the  ISSS. 
statute  in  such  case  made  and  provided,  in  his  said  ac- 
ceptance express  that  he  accepted  the  same  payable  at  a 
certain  place  only,  to  wit,  at  No.  82.  Jlbany  Streeij 
Begenfs  ParJc^  that  is  to  say,  and  not  otherwise  or  else- 
where ;  as  by  the  said  bill  of  exchange,  reference  being 
thereunto  had,  would  more  fully  appear;  and  that,  he 
was  ready  to  verify ;  wherefore  he  prayed  judgment,  &c« 
The  Defendant  demurred  to  the  second  count,  as- 
fflgning  for  cause  of  demurrer  that  it  did  not  contain  a 
sufficient  venue. 

The  Plaintiff  joined  in  demurrer,  and  to  the  plea  to 
the  first  count  replied,  that  the  said  acceptance  by  the 
Defendant  of  the  bill  of  exchange  in  the  first  count  men- 
tioned, was  a  general  acceptance,  as  in  that  count  was  set 
forth,  and  that  the  Defendant  did  not,  in  his  said  accept- 
ance, express  that  he  accepted  the  said  bill  payable  at  ia 
certain  place  only,  in  manner  and  form  as  the  Defendant 
had  above  in  his  said  first  plea  alleged. 

To  this  replication  the  Defendant  demurred,  assign- 
ing for  cause,  that  it  did  not  traverse  and  put  in  issue 
the  material  iact  contained  in  the  first  plea,  namely, 
whether  the  said  acceptance  was  a  qualified  acceptance 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  payable  at  a  certain  place  only,  and 
not  otherwise  or  elsewhere :  the  full  traverse  fX  w*hich 
said  matter  so  alleged  by  the  Defendant  could  alone 
take  the  said  acceptance  out  of  the  intent  of  the  said 
statute ;  but  that  the  said  replication  contained  (mly  an 
argumentative  averment  that  the  Defendant  did  not,  in 
his  said  acceptance,  express  that  he  accepted  the  said 
bill  payable  at  a  certain  place  only. 

Ludlctm  Serjt.,  in  support  of  the  demurrer,  referred  to 
Bawdell  v.  Parsons  (a)  as  an  authority  that,  upon  special 

(a)  10  Bait f  359. 

demurrer 
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183S.  demurrer  at  least,  the  mention  of  a  venue  in  tbe  first 
count  of  a  declaration  will  not  cure  the  omission  of  it  in 
the  second;  and  with  respect  to  the  replication  cod« 
tended,  that  all  the  allegations  contained  in  it  might  be 
true,  and  yet  the  Defendant's  acceptance  might  have 
contained  the  words  ^^  and  not  elsewhere,''  which  are 
the  express  words  prescribed  by  the  statute  for  qualify- 
ing an  acceptance,  and  the  only  words  which  can  have 
that  effect :  Sclbj/  v.  Eden,  {a) 

TiNDAL  C.J.  The  Plaintiff  is  entitled  to  our  judg- 
ment. As  to  the  alleged  omission  of  venue,  one  cannot 
read  the  second  count  without  incorporating  the  place 
where  the  goods  were  sold  with  the  existence  of  the  debt 
at  the  same  time.  The  count  states  that  the  Defendant, 
on  the  2d  of  April  1832,  was  indebted  to  the  Plaintiff 
for  goods  then  and  there  sold  by  the  Plaintiff  to  die  De- 
fendant at  his  request,  and  at  London^  in  consideration 
of  the  premises,  then  and  there  promised  to  pay:  in 
otlier  words, 

The  Defendant,  on  the  2d  of  Aprils  promises  at  Loth 
dorij  to  pay  the  sum  in  which  he  is  there  indebted  for 
goods  sold  to  him  on  that  day.  The  debt  arises  diere, 
and  the  venue  is  sufficient. 

With  regard  to  the  acceptance,  the  Defendant  pleads, 
<^  that  the  acceptance  was  qualified,  and  that,  according 
to  the  statute  in  such  case  made  and  provided,  in  the 
acceptance  he  expressed  that  he  accepted  the  bill  ^^  pay- 
able at  a  certain  place  only,  to  wit,  at  32.  Albany  Sireetf 
that  is  to  say,  and  not  otherwise  or  elsewhere." 

It  is  not  immaterial  to  observe,  that  the  allegation  that 
the  bill  was  accepted  "  not  otherwise  or  elsewhere''  is 
not  expressly  averred  by  the  Defendant,  but  only  pleaded 
under  a  viz.  But  the  Plaintiff  replies,  "  That  the  ac- 
ceptance was  a  general  acceptance,  and  that  the  Defend- 

(a)  3  Bingb,  6ii. 

ant 
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ant  did  not,  in  the  acceptance,  express  ^^  that  he  had 
accepted  the  bill  payable  at  a  certain  place  only,  in 
manner  and  form  as  the  Defendant  had  alleged."  And 
he  seems  to  me  to  incorporate  in  that  traverse  the  par- 
ticular mode  in  which  the  bill  was  accepted.  I  should 
also  go  higher,  and  say,  that  if  this  were  a  qualiBed  ac- 
ceptance, the  act  says  the  acceptor  shall  not  be  liable, 
except  on  default  of  payment,  after  demand,  at  the  place 
appointed.  I  should  have  been  better  satisfied,  there- 
fore, with  the  Defendant's  plea,  if  he  had  gone  on  to  say 
that  no  demand  was  made  at  the  place  appointed  for 
payment. 

The  other  Judges  concurring,  the  Court  gave 

Judgment  for  the  Plaintiff. 


REGULA  GENERALIS. 

It  is  ordered.  That  in  case  a  rule  of  Court  or 
Judge's  order  for  returning  a  bailable  writ  of  capias 
shall  expire  in  vacation,  and  the  sheriff  or  other  officer 
having  the  return  of  such  writ  shall  return  cepi  corpus 
thereon,  a  Judge's  order  may  thereupon  issue  requiring 
the  sheriff,  or  other  officer,  within  the  like  number  of 
days  after  the  service  of  such  order  as  by  the  practice  of 
the  Court  is  prescribed  with  respect  to  rules  to  bring  in 
the  body  issued  in  term,  to  bring  the  Defendant  into 
Court  by  forthwith  putting  in  and  perfecting  bail  above 
to  the  action.  And  if  the  sheriff  or  other  officer  shall 
not  duly  obey  such  order,  and  the  same  shall  have  been 
made  a  rule  of  Court  in  the  term  next  following,  it  shall 
not  be  necessary  to  serve  such  rule  of  Court  or  to  make 
any  fresh  demmid  thereon,  but  an  attachment  shall  issue 

forthwith 
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1893.  forthwith  for  disobedience  of  such  ordety  whether  the 
bail  shall  or  shall  not  have  been  pnt  in  and  perfected  in 
the  mean  time. 


T.  Denman. 

K.  C.  TiNDAL. 

Ltndhurst. 
J.  Batlet. 
J.  A.  Park.' 
W.  R  Taunton. 
E.  H.  Alderson. 
X  Patteson. 


J.  Gurnet. 

S.  Gaselee. 
J.  Vaughan. 
J.  Parke. 

W.  BOLULND. 
J.  B.  BoSANgUET. 
J.  LlTTLEDALE. 


MEMORANDUM. 

ITunnas  Noon  Talfburdy  Esquire^  was  called  to  the 
degree  of  the  coiff  and  gave  rings  with  the  foUowiug 
mottoi  <<  magna  vis  veritatisJ* 


END  OF  HILARY  TERM. 


CASES 


ARGUED  AND  DETERMINED  18S8. 


IN   THE 


Court  of  COMMON  PLEAS, 


AVD 


OTHER    COURTS, 


IN 


Easter  Term, 


In  the  Third  Year  of  the  Reign  of  William  IV. 


GOODBURNE  V.  BoWMAN.  Apri/ 16. 


TN  this  cause  several  issues  were  found  for  the  De-  Where  im- 

fendant,  which  the  Court  aderwards  decided  to  be  n»aterial  btuet 

are  found  in 
immaterial  issues,  and  gave  judgment  for  the  Plaintiff  favour  of 

non  cbsiante  veredicto.  Defendant, 

The  prothonotary  having  declined  to  allow  the  De-  i^Jl^^^^ 
fendant  or   the  Plaintiff  costs  upon  these   immaterial  entered  for 
issues,  a  rule  nisi  was  obtained,  on  the  part  of  the  ^^^^^^^^ 

Defendant,  for  a  review  of  the  taxation ;  against  which    ^^v/o,  neither 

party  is  en- 

Jones  and  Stephen  Seijts.  shewed  cause.      By  the  titled  to  die 
seventy-fourth  rule,  Trin.  W.  4.  no  costs  shall  be  allowed  immaterial 
on  taxation  to  a  plaintiff  upon  any  counts  or  issues  upon  i^fuei. 
which  he  has  not  succeeded ;  and  the  costs  of  all  issues 

Vol.  IX.  X  x  found 
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V, 


found  for  the  defendant  shall  be  deducted  from  the 
plaintiff's  costs.  In  Kirk  v.  NawtU  (a)  it  was  held,  that, 
if  plaintiff  took  issue  on  several  pleas,  one  of  which  was 
insufficient  in  law,  and  had  a  verdict  on  oil  the  issues 
except  that  joined  on  the  insufficient  plea,  which  was 
found  for  the  defendant ;  and  afterwards  judgment  was 
entered  up  for  the  plaintiff;  still  he  should  not  be 
"allowed  any  costs  upon  the  issue  found  for  the  de* 
'fendant  But  upon  the  new  rule  the  Plaintiff  must  be 
taken  to  have  succeeded^  and  the  Defendant  to  have 
'&iled.  At  all  events,  it  is  impossible  that  the  Defend- 
ant  can  claim  any  costs,  for  the  judgment  of  the  Court 
•is  against  him. 


Bompas  Serjt.  conirdj  was  requested  by  the  Court  to 
'Confine  himself  to  the  Defendant's  claim  for  costs.    He 
•contended  that,  as  the  Plaintiff,  by  omitting  to  demur, 
had   compelled  th^  Defendant  to  go   to  trial  on  the 
immaterial  issues,  the  Defendant  must  be  taken  to  have 
succeeded  when  those  issues  were  found  for  him  by  the 
jury.     The  new  rule  of  Court  must  be  considered  as  a 
comment  on  the  case  of  Kirk  v.  Nawilly  and  there  the 
Court  said,  *^  Suppose  the  judgment  had  been  arrested, 
no  costs  would  have  been  given.     The  reason  is  obvious; 
the  plaintiff  has  contributed  to  the  costs  as  well  as  the 
^defendant.     He  should  have  demurred  to  the  defend- 
ant's plea;    on   going  on   to   trial   he   is    equally  in 
fault"  (6) 

TiNDAL  C.  J.  It  appears  to  me  that  neither  the 
Plaintiff  nor  the  Defendant  is  entitled  to  costs  on  these 
'issues. 

First,  as  to  the  Plaintiff.     The  rule  «ays.  No  costs 


(a)  nT.R,  a66. 


C^)  Vide  %  Feta.  196.  X  Bartuit 
4to.  edit,  x»5. 


sbaU 
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shall  be  allowed  on  taxation  to  a  plaintiff,  upon  any 
counts  or  issues  upon  which  he  has  not  succeeded ;  and 
the  costs  of  ail  issues  found  for  the  defendant  shall  be 
deducted  from  the  plaintiff's  costs.  Now  the  issues  in 
question  were  found  for  the  Defendant,  and  in  no  sense 
of  the  word  can  the  Plaintiff  be  said  to  have  succeeded 
on  them.  If  the  verdict  were  for  him  on  a  bad  count, 
he  would  not  be  entitled  to  costs ;  still  less  can  he  be  so 
entitled,  where,  upon  an  immaterial  issue,  the  verdict  is 
agaimt  him.  By  obtaining  judgment  non  obstante 
veredicto^  he  has  not  succeeded  on  such  issue;  he  has  only 
put  it  out  of  the  way. 

Now,  with  respect  to  the  Defendant  In  order  to 
entitle  him  to  costs,  the  issues  found  for  him  must  be 
such  as  he  can  ultimately  succeed  on;  real  issues  in 
point  of  law,  on  which  judgment  can  be  signed. 

Suppose  he  had  .pleaded  only  one  plea,  bad  in  point 
of  law,  and  a  verdict  had  been  given  for  him  on  that 
plea;  if  the  Plaintiff  afterwards  obtained  judgment 
non  obstante  veredictOy  could  it  be  contended  that  the 
Defendant  should  have  the  costs  of  the  cause  ?  This  is 
a  casus  omissus  in  tlie  rules ;  and  the  best  course  is  to 
hold  that  neither  party  shall  have  his  costs. 


18SS. 


GOODBURMfe 

•Bowman. 


Gaselee  J.  at  first  thought  the  Plaintiff  was  not  en- 
titled to  the  costs  of  these  issues,  because  he  ought  to 
have  demurred,  instead  of  allowing  the  Defendant  to  go 
down  to  trial  on  them ;  and  he  likened  the  case  to  a 
motion  in  arrest  of  judgment :  but,  with  respect  to  the 
Defendant,  although  he  was  first  to  blame  for  putting 
a  bad  plea  on  record,  yet  he  considered  him  entitled 
to  his  costs  as  having  succeeded  on  the  issues  in  question. 
The  following  day,  however,  the  learned  Judge  said, 
that,  on  consideration,  he  had  altered  his  opinion  in 
this  respect,  and  agreed  with  the  rest  of  the  Court  that 
neither  party  was  entitled  to  costs  on  these  issues. 

X  X  2  Alderson 
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ooodburne 
Bowman. 


Alderson  J.  concurred  with  the   Chief  Justice  on 
both  points.     The  Plaintiff  had  not  succeeded  on  the 
issues  in  question,  but  notwithstanding  those  issues ;  and 
as  to  the  DeFendnnt,  he  could  not  be  said  to  have  suc- 
ceeded,  because  the  issues  were  not  such   as  judgment 
could  be  entered  up  on.     In  Cox  v.  Thomason{a)  there 
were  nine  counts  for  a  malicious  prosecution,  and  nine  for 
slander,  and  a  verdict  for  the  Defendant  on  fifteen.    The 
Plaintiff  was  held  entitled  to  the  general  costs,  because 
on  the  whole  record  the  judgment  was  for  him  ;  but  the 
Defendant  was  allowed  -to  deduct  the  issues  found  for  him, 
because  he  had  relieved  himself  from  that  portion  of  the 
charges  against  him:  here  the  Defendant  has  not  relieved 
himself  from  any  of  the  charges  brought  against  hira. 


Park  J.  I  had  intended  to  express  no  opinion ; 
but  the  way  in  which  this  has  been  put  by  my  Lord 
Chief  Justice,  and  my  brother  Alderson^  has  convinced 
me,  and  I  agree  with  them  that  neither  party  should 
have  the  costs  of  these  issues. 

Rule  discharged. 

{a)  %  Cr,  tff  Jer,  498. 


Jtfnl  Xoi 


The  Court 
will  not  stay 
the  proceed- 
ings in  a  writ 
of  right>  till 
the  costf  of  a 
prior  eject* 
ment  for  the 
tame  lands 


BOWYEAR  V.  BOWYEAR. 

npHIS  was  a  writ  of  right  for  the  recovery  of  lands'in 
Middlesex.  The  Demandant  had  brought  an  eject- 
ment in  the  King's  Bench  for  the  same  lands,  which  was 
tried  and  failed :  whereupon  the  Demandant  commenced 
a  second  ejectment  in  the  same  Court,  the  proceedings  in 
which  that  Court  staid  till  the  Demandant  should  have 
paid  the  costs  -of  the  former  ^ectment.  The  Demand- 
ant had  also  filed  a  bill  in  Chancery  for  a  discovery ; 

but 
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but  upon  a  plea  being  put  in,  he  omitted  to  appear  to  the 
plea,  and  the  bill  was  dismissed. 

Upon  affidavit  of  these  facts,  JVilde  Serjt.  obtained 
a  rule  nisi  to  stay  the  proceedings  in  the  writ  of  right 
till  the  costs  of  the  two  actions  of  ejectment  should  have 
been  paid. 
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BOWYXAR 
BOWYJSABi. 


Ludlow  Serjt,  who  shewed  cause,  relied  on  Chaffield 
V.  Souter  (a)  as  a  case  in  point.  There,,  the  Court  would 
not  stay  the  proceedings  in  a  writ  of  right  till  the  costs 
of  a  prior  ejectment  were  paid. 

Wilde.  It  is  a  general  rule,  that  in  a  second  ejects* 
ment,  the  Courts  will  stay  the  proceedings  until  the 
costs  are  paid  of  a  prior  ejectment  for  the  trial  of  the 
same  tide.  See  Tidd*s  Pr.  538.  (9th  edit.},  and  the 
authorities  there  cited.  The  Plaintiff  frustrates  that 
rule,  if  he  be  allowed  to  proceed  by  writ  of  right  for  the 
same  premises  before  paying  the  costs  of  previous  eject- 
ments, for  the  proceeding  differs  only  in  name.  And 
Chatfield  v.  Souter  is  clearly  distinguishable,  for  there 
the  ejectment  never  proceeded  to  trial.  Where  the  de- 
mandant has  had  a  trial,  and  has  failed  upon  the  merits, 
further  litigation  for  the  same  property,  unless  upon 
payment  of  costs,  would  be  in  the  highest  degree 
vexatious. 


TiNDAL  C.  J.  The  case  oi  Chatfield  y.  Souter  is  too 
strong  in  its  circumstances,  and  in  the  principle  of  the 
decision,  for  us  to  decide  against  it.  In  proceeding  by 
a  second  ejectment,  the  action  is  in  substance  the  same 
as  the  first ;  but  a  proceeding  in  this  Court  by  writ  of 
right,  is  altogether  different  from  the  proceeding  by 
ejectment     The  ejectment  may  have  failed  because  the 

[a)  3  Bingb,  167.     He  cited  also  ^B.tst  P.%i.  note. 

X  X  S  lessor's 
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lessor's  entry  has  been  tolled,  or  because  the  twenty 
years  within  which  it  ought  to  have  been  commenced, 
may  have  elapsed.  Here  the  party  is  pursuing  a 
remedy  which  is  of  a  ^different  nature,  and  which,  for 
aught  that  appears,  may  have  been  rendered  necessary 
by  the  ine£Bcacy  of  the  proceeding  by  ejectment. 


Pakk  J;  I  adhere  to  the  opinion  I  pronounced  in 
Chat/kid  V.  Souler. 

Gasslee  J.  Chatfield  v.  Souter^  which  is  reported 
more  at  length  in  10  J?.  Moore^  p.  572.  is  not  distinguish- 
able from  the  present  case. 

Alderson  J.  I  am  of  the  same  opinion*  The 
authority  of  Chatfield  v.  Souter  is  decisive,  and  not  to  be 
distinguished. 

Rale  discharged. 


April  IT* 


Morgan  v.  Birnie. 


Condition 
precedent. 
Defendant 
was  to  pay 
for  building 
upon  receiving 
an  architect's 


nrHIS  was  an  action  on  a  builder's  contract,  by  which 
it  was  stipulated,  among  other  tilings,  that  all  the 
proposed  erections  should  be  done  in  a  good  and  work- 
manlike manner,  and  with  good  sound  and  well-sea- 
soned materials,  and  be  completed  to  the  reasonable  sa- 
certificate  that  tisfaction  of  A.  B.  Clayton,  or  other  the  architect  for  the 
d    ^  hiT**    ^™®  being  of  the  Defendant,  his  executors  or  adminia- 

satisfaction. 

The  architect  checked  the  builder's  chai^es»  and  sent  them  to  Defendant:  Held 
that  this  did  not  amount  to  such  a  certificate  of  satisfaction  as  to  enable  the  builder 
to  sue  Defendant*  although  Defendant  had  not  objected  to  pay  on  the  ground  tbt 
ifo  sufficient  certificate  had  been  rendered. 

tratorSf 
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Uatorfr,  on   or  before  the  S9th   day  of  October  next 
ensuing  the  date  thereof,  or  such  further  day  as  the  said 
A.  B.  Clayton^  or  such   other  architect,  and  the  said 
Plaintiff  should  mutually  agree  upon.    It  wds  furthet 
provided,  that  no  additions  or  alteration  should  be  ad- 
mitted unless  directed  by  the  Defendant,  his  executors 
or  administrators,  or  his  or  their  surveyor,  in  writing ; 
nor  should  any  additions  to  or  alterations  of  the  works 
thereby  contracted  for,  and  contained  in  the  particulars 
therein  specified,  vitiate  or  vacate  the  contract  thereby 
made,  but  the  price  or  allowance  to  be  made  in  respect 
of  any  agreed  additions  or  alterations,  should  be  added 
to  or  deducted  from  the  monies  that  should  become 
payable  by  virtue  of  the  said  memorandum  of  agree* 
ment  as  the  case  might  require,  such  price  or  allow- 
ance being  first  estimated  or  settled  by  the  surveyor 
or  architect  of  the  said  Defendant,  who  should  be  sole 
arbitrator  in  settling  such  price  or  allowance,  and  all 
disputes  that  should' or  might  arise  in  or  about  the  pre* 
mises:  And  the  Defendant  thereby  promised  and  agreed,. 
in  consideration  of  the  buildings  and  works  to  be  done 
and  executed  by  the  said  Plaintiff,  in  manner  in  the  said 
memoranddm  of  agreement  mentioned,  that  the  De- 
fendant would  pay  or  cause  to  be  paid  to  the  Plaintiff 
the  sum  of  1250/.  in  manner  following,  that  is  to  say^ 
that  he  would  pay  or  cause  to  be  paid  such  a  sum  of 
money,  as  would  be  equal  to  three-fourth  parts  of  the 
price  of  the  works  thereby  contracted  for,  which  should 
have  been  executed  and  performed  according  to  the  true 
intent  and  meaning  of  the  said  memorandum  of  agree- 
ment)  upon  receiving  a  certificate  in  writing  signed  by 
the  said  A.  B.  Clayton^  or  other  the  architect  of  the  De- 
fendant, testifying  that  the  fiooring-joists  of  the  first 
story  of  the  said  dwelling-house  had  been  actually  laid| 
and  his  approval  of  the  works  so  executed ;  such  further 
sum  of  money  as  would  be  equal  to  three  fourth  parts  of 

X  X  4  the- 
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1833.  the  price  or  value  of  the  further  works  that  should  hive 
been  done  subsequently  to  the  date  of  die  architecfi 
said  certificate,  upon  the  completion  of  the  carcase  of 
BiRNiB.  the  dwelling-house;  and  the  balance  or  sum  which 
should  be  found  due  to  the  Plaintifi,  after  deducting 
the  two  previous  payments,  tn'Mfn  two  calendarnumtb 
after  receiving  the  said  architecfs  certificate  that  the  whok 
of  the  buildings  and  works  thereby  contracted  for  had  bee% 
executed^  and  completed  to  his  satisfaction. 

The  work  having  been  completed,  the  Plaintiff  sougbt 
by  this  action  to  recover  his  charges  for  some  additional 
work  not  contained  in  the  original  contract 

At  the  trial  it  appeared,  that  Mr.  Clayton^  the  archi- 
tect, had  examined  and-  approved  of  the  PlaintiflTs 
charges  for  the  buildings  mentioned  in  the  agreemeat, 
and  had  written  the  following  letter  to  the  Defendanl^ 
more  than  two  months  before  the  action  : — **  With  this 
you-  will  receive  Mr.  Morgan's  account*  My  private 
statement,  shewing  the  variations  of  prices  and  qualities, 
shall  be  copied  and  forwarded  to  you.  A»  r^ards  to 
when  and  where  executed,  my  only  data  exist  in  my 
measuring  book,  which  shall  be  open  for  your  inspectioa 
at  any  time  at  my  office.  I  also  forward  you  tlie  draw- 
ings marked  6  and  7,  and  the  original  elevation  and 
plan  submitted  to  the  commissioners  of  woods  and 
forests.     I  remain,  &c. 

"  March  24.  1832.  J.  B.  am/ton.** 

This  letter  contained  an  account,  headed,  *^  Final 
statement  of  extras  and  omissions  of  the  carcase  of  i 
house  for  George  Bimie^  Esq.,  by  T.  Morgan^  builder." 

A  letter  was  aho  put  in,  addressed  to  Clayton  by  the 
Defendant,  April  4th,  1832,  in  which  he  asked  for 
Clayton's  private  statement  of  prices  and  quantities; 
expressed  himself  anxious  to  have  the  matter  speedily 
settled ;  and  made  no  objection  on  the  ground  of  not 

having 
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having  received  a  certificate.  But  as  it  did  not  appear 
tbat  Mr.  Clayton  had  ever  given  any  cerAficate  of  his 
satisfaction  as  to  the  mode  in  which  the  work  had  been 
executed,  Tindal  C.  J.  directed  a  nonsuit,  on  the  ground 
that  the  delivery  of  such  a  certificate  was  a  condition 
precedent  to  the  Plaintifi^'s  right  of  action. 


Morgan 

V. 
BiRNIB. 


Spankie  Serjt.  now  moved  to  set  aside  this  nonsuit  on 
the  ground,  that  the  agreement  did  not  require  the  cer- 
tificate touching  the  additions,  to  be  writing;  and  that 
Mr.  Clayton^s  allowance  of  the  Plaintiff's  charges  must 
be  deemed  an  implied  certificate,  for  he  could  not  allow 
the  charges  to  be  correct  without  implying  thereby  that 
the  building,  had  been  executed  to  his  satisfaction.  Be- 
sides, it  might  be  doubtful  whether  any  certificate  were  re- 
quisite with  respect  to  charges  for  additional  work :  the 
certificate  was  to  apply  only  to  the  building  as  originally 
contracted  for ;  and  the  Defendant  had  never  objected 
to  pay  on*  the  ground  that  a  proper  certificate  had  not 
been  rendered. 


Tindal  C.  J.  I  was  of  opinion  at  the  trial,  and  aia 
still  of  opinion,  that  the  production  of  a  certificate  from 
Mr.  Claj/km  was  a  condition  precedent  to  the  bringing 
this  action.  The  agreement  stipulates,  that  the  price  of 
additions  or  alterations  should  be  added  to  the  sum  con-^ 
tracted  for  by  the  agreement,  such  price  being  first 
settled  by  the  architect  of  the  Defendant,  who  should 
be  sole  arbitrator  in  settling  such  price,  and  all  disputes 
that  should  arise  about  the  premises.  Then  follows  the 
stipulation  for  payment  in  proportion  to  the  work  done 
at  two  different  periods  upon  receiving  a  certificate  in 
writing  of  Mr.  Clayton*s  approval,  and  for  payment  of 
the  balance  of  the  whole  within  two  calendar  months 
after  receiving  the  said  architect's  certificate,  that  the 
whole  of  the  buildings  contracted  for  had  been  executed 

to 
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to  his  satisfaction.  That  appears  to  involfe  not  only 
the  original,  but  the  additional  or  extra  worKs.  Unless 
the  letter  and  delivery  of  the  PlaintiflTs  accoont,  and 
the  checking  that  account  by  Clayton  amount  to  a  cer* 
tificate,  no  certificate  has  been  given.  It  appears  to 
me,  that  the  effect  of  a  certificate  would  be  altogether 
different;  applying  to  the  manner  in  which  the  work 
has  been  done,  while  the  checking  the  accounts  applies 
only  to  the  propriety  of  the  charges. 

The  rest  of  the  Court  concurring^  the  rule  was 

Rdbsed. 


April  iS. 

An  implement 
of  trade  it 
only  privileged 
from  distress 
if  it  be  in  use, 
and  if  there 
be  no  other 
distress  on  the 
premises. 


Fenton  t;.  Logan. 

nnO  replevin  for  a  thrashing-machine  the  Defendant 
avowed  for  rent  arrear,  and  the  Plaintiff  pleaded 
that  the  machine  was  an  implement  of  trade,  not  liable 
to  distress,  being  in  use  at  the  time,  and  there  being  a 
sufficiency  of  other  goods  on  the  premises. 

At  the  trial  it  appeared  that  the  machine  had  been  kt 
to  hire  by  the  Plaintiff  to  the  tenant  on  whom-  the 
Befendant  had  distrained;  that  the  work  for  which  it 
had  been  let  was  completed  on  a  Saturday  i  and  that 
the  distress  was  made  on  the  Mofiday  following. 

There  was  no  evidence  that  any  other  goods  were  to 
be  found  on  the  premises. 

The  jury  found  that  the  machine  was  not  in  use,  and 
that  there  was  no  other  distress  on  the  premises,  and 
gave  their  verdict  for  the  Defendant. 


Storks  Serjt.  moved  for  a  new  trial,  on  the  ground 
that,  under  these  cireumstanoes,-  the  learned  Judge  who 

presided 


W 
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presided  should  have  directed  a  verdict  for  the  Plaintiff. 
As  an  implement  of  trade  the  machine  was  privileged 
from  distress  while  in  actual  use,  and  if  so,  must  be 
deemed  also  privileged  for  a  reasonable  time,  eundo  et 
redeundoj  otherwise  the  privilege  would  be  nugatory. 
Monday  might  reasonably  be  allowed  for  returning, 
after  work  completed  on  Saturday.  In  Gorton  v.  Folk'- 
ner  (a)  it  was  held,  that  implements  of  trade  might  be 
distrained  for  rent  if  they  were  not  in  actual  use  at  the 
time,  and  if  there  were  no  other  su£Bcient  distress  on  the 
premises. 


TiNDAL  C.  J;  The  Plaintiff  seeks  to  set  aside  this 
verdict,  on  the  ground  that  the  thrashing-machine  was 
an  implement  of  trade  in  use,  and  as  such  privileged 
from  distress.  There  are  several  distinct  grounds  on 
which  certain  things  are  privileged  from  distress ;  some 
absolutely,  as  materials  deposited  to  be  worked  up  ; 
others,  conditionally,  that  is,  if  a  sufficient  distress 
cannot  be  had  without  them.  Again,  implements  of 
trade  are^  in  some  instances,  privileged,  if  they  be  in  use, 
and  if  no  other  distress  can  be  found  on  the  premises. 
In  this  case  neither  of  those  conditions  has  been  fulfilled. 
In  the  first  place,  the  machine  wa»  not  in  use,  the 
whole  purpose  for  which  it  had  been  hired  having  been 
completed  on  Saturday^  and  the  distress  having  been 
made  on  Monday ;  BXiii.  it  is  unnecessary  to  enter  into 
the  question  whether  or  not  it  would  have  been  privi- 
leged in  the  course  of  removal^  for  here,  in  the  absence 
of  any  evidence  of  other  goods  being  on  the  premises, 
the  second  condition  entirely  fails.  The  case  of  Wood  v. 
Clarke  (6)  is  conclusive  on  both  points.  There  it  was 
held  that  materials  delivered  by  a  manufacturer  to  a 
weaver,  to  be  by  him  manufactured  at  his  own  home, 


(a)  4  7.1^565; 


(>)  zCr.  &/.484« 


were 
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were  privileged  from  distress  for  rent  dae  from 
weaver  to  his  landlord;  but  ibat  a  frame  or  (M 
machinery,  delivered  by  the  manulkcLurer  to  the  wo 
together  with  the  materials,  for  the  purpose  of  bt 
used  in  the  weaver's  house  io  the  manulkcture  oi  > 
materials,  was  not  privileged  unless  there  were  o1 
goods  upon  the  premises,  sufficient  to  satisfy  the  i 
due. 

Park  J.  Gorton  v.  Falkner  is  a  decisive  aotho 
against  the  Plaintifl^  for  it  shews  that  implement: 
trade  can  only  be  distrained  if  not  in  use,  and  ihere 
no  other  distress. 


The  rest  of  the  Court  concurred  in 


Refiisuig  the  r 


Afrit  it. 


Anderson  and  Another  v.  Thomas. 


The  init-ttat»  ^HE  Plaintiff  commenced  a  declaration  in  osnn 
form  of  >eriiin  ""  "  '*''^  of  exchange,  with  the  usual  money  cooi 

at  the  CMD-  by  alleging  that  the  Defendant  was  summoned 
menceiiMDi  of  answer  them  "  of  a  plea  of  trespass  on  the  case ; "  i 
ii  an  iireKu-  stated  that  the  Defendant  had  accepted  a  bill,  payi 
Urirjr  only,  to  .Plaintiff  or  order,  of  500/.,  valued  in  freight,  f 
in  not  itil  inojjtjij  aftg|.  thg  arrival  thereof.  Breach,  that 
on  ipecUl 

doDuncr.        Plaintiff  had  disregarded  his  promises,  and  had  not| 
any  of  the  said  monies. 
Upon  special  demurrer, 


W3de  Serjt.  objected  that  the  declaration  did  not  o 
mence  with  stating  correctly  the  form  of  action,  pursi 
to  the  rule  of  Court,  Af.  1654.  <.  16.,  and  that  the  bre 
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was  too  general,  inasmuch  as  a  question  might  arise  as 
to  what  was  or  was  not  the  arrival  on  which  payment 
was  to  be  made. 

TiNDAX  C.  J.  The  omission  to  state  the  form  of 
action  is  a  mere  irregularity,  or  non-compliance  with  a 
rule  of  G>urt.  There  is  nothing  illegal  on  the  face  df 
the  record.  The  general  allegation  of  non-payment  is 
sufficient,  and  there  must  be 

Judgment  for  the  Plaintiff 


1838. 


Anderson 
Thomas. 


P£RRIMAN  V.  StEGOALL. 

J/f/ILDE  Serjt.  moved  to  set  aside  an  award  in  this 
cause,  made  by  a  barrister,  on  the  ground,  that, 
notwithstanding  an  objection  to  such  a  course,  he  had 
received  the  testimony  of  Tucker^  a  witness  who  had 
been  held  by  this  Court  to  be  incompetent :  See  anie^ 
vol.  8.  p.  369.  Tucker  had,  indeed,  released  any  claim 
to  a  surplus  under  a  commission  on  which  he  had  been 
declared  a  bankrupt,  but  subsequently  to  the  bank- 
ruptcy he  had  been  discharged  under  the  insolvent 
debtors'  act,  and  in  that  respect  was  still  incompetent. 

The  G>urt,  adverting  to  the  general  rule  which  pre- 
cludes interference  where  the  award  has  been  made  by  a 
barrister,  requested  the  Learned  Serjeant  to  consider 
the  cases  on  that  subject. 

After  having  looked  into  those  cases,  Wilde  now  sub- 
mitted that  the  award  of  a  barrister  was  only  deemed 
final  on  a  point  of  law  where  such  point  was  expressljr 
referred  to  him ;  and  he  referred  to  JVade  v.  Htmtly\a\ 


The  Court 
refused  to  set 
aside  the 
award  of  a 
barrister,  on 
the  ground 
that  he  had 
admitted  an 
incompetent 
witness. 


(a)  TUJtt  Pr.  894.  8th  edit. 


where 


«ao 
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Steoguu^. 


where  it  is  said  the  Court  will  set  aside  an  award  tor  t 
clear  mistake  on  a  point  of  law ;  to  JVoklenberg  v.  La^ 
man  (a) ;  to  Chace  and  Others  v.  Westmore  {b\  where  the 
Court  declined  laying  down  any  general  rule,  and  refused 
to  set  aside  the  award,  only  because  they  thought  the 
parties  intended  to  refer  the  point  in  question.  la 
Richardson  v.  Nourse  (c),  Lord  Tenterden  said,  '^  I  da 
not  go  the  length  of  saying,  that  where  arbitrators  pro- 
ceed upon  a  mistake  of  a  clear  principle  of  law,  the 
Court  will  not  set  aside  their  award."  And  in  Yoimg 
V.  Walter  {d)j  Lord  Eldon  said,  ^^  If  there  is  a  qnesdon 
of  law,  and  the  parties  choose  to  refer  that  to  the  deci- 
sion of  an  arbitrator,  instead  of  the  Court,  why  may  not 
he  take  all  moral  considerations  into  his  judgment?  If 
they  refer  to  a  person  to  decide  all  matters  in  difference 
according  to  law,  and  he  means  to  decide  according  te 
law,  and  mistakes,  the  Court  will  set  that  right  But  if 
a  distinct  question  of  law,  and  nothing  else,  is  referred, 
and  the  parties  choose  to  say  they  will  not  take  the  de- 
cision of  the  Court,  but  will  take  whatever  an  arbitrator 
shall  say  is  the  law  between  them,  why  may  they  not  so 
agree  ?"  iPark  J.  What  is  the  use  of  the  condition 
frequently  inserted  in  arbitration  rules,  that  the  arbi- 
trator shall  be  at  liberty  to  state  any  point  of  law  oa 
the  face  of  his  award,  if  the  point  can  thus  be  raised 
in  the  way  of  motion  ?]  The  denial  of  appeal,  except 
upon  the  insertion  of  special  conditions  in  the  rule,  wiH 
tend  to  repress  the  practice  of  referring  to  arbitration; 
and  if  such  a  custom  has  crept  in,  it  should  be  recon- 
sidered. 


Talfourd  Serjt.  {amicus  curia)  stated,  that  yesterday 
the  Court  of  King's  Bench,  upon  the  application  of 
Hoggins,  refused  to  set  aside  the  award  of  a  barrister, 


{a}  6  Taunt,  25  x, 
(*)  JsEajt,357. 


(e)  3  JJ.  tf  JIU.  »37. 
{d)  ^  Feu  $64. 


upon 
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upon  affidavit    that  he  had  admitted  the  testimony  of       18SS. 

an  incompetent  witness.  ..  1   ^  ~' 

Perriman 

V. 

TiNDAL  C.  J.     I  have  always  thought  that,   where    Stwgaix. 
the   parties    appoint  a   lawyer    their   arbitrator,   they 
appoint  him  judge  of  law  as  well  as  judge  of  fact,  and 
it  has  been  the  constant  practice  to  refuse  any  appeal 
on  the  merits  of  the  decision. 

Gasblee  and   Alderson   Js.    expressed  a  similar 
opinion. 

Rule  refused. 


Apperley,  Clerk,  v.  Bishop  of  Hereford.         jtprii%o. 

fJUARE  impedtt.     In  the  declaration,  the  Plaintiff,  f- In  yimnf 
^  after  -setting  out  hb  title  to  the  advowson  of  the  q^jj™ 
rectory  of  Sloke  Laa/j  and  his  own  institution  and  in-  unless  he  has 

duction  upon  a  vacancy  occasioned  by  his  predecessor  ~        '  ^*"' 
'^  -^  J  r  jjQ^  counter- 

being  instituted  and  inducted  into  the  chapelry  of  J^or-piead  the 
testn/f  with  cure  of  souls,  alleged  that,  in  Janttary  18S2,  PlaintiflTe  title 
he,  the  Plaintiff,  accepted  and  was  admitted,  instituted,  ^^^ 
and  inducted  into  the  vicarage  of  the  parish  church  of     a.  The  de- 

Ocle  Pnichard,  that  vicarage  and  the  rectory  of  S/ofe  '^*~if'*."*^^ 

.  °  -  t*  *  sufficient 

iMcy  being  each  of  them  a  benefice  with  cure  of  souls,  ayoidance  of  a 

whereby  it  belonged  to  the  Plaintiff,  patron  as  aforesaid,  lining,  if  it 
to  present  a  fit  person  to  the  church  of  Stoke  Lacy.f  theincumbent 
that  he  presented  to  the  Bishop  of  Haeford^  being  the  accepted  an- 
proper  ordinary  in  that  behalf,  WiUiam  Betham,  Clerk,  Jjrc^re^S^ 
to  be  admitted,  instituted,  and  inducted,  £eMam  being  ^ouls,  although 
a  fit  person,  but  that  the  bishop  refused  to  admit,  &c.       *^  contains  no 
The  Defendant  pleaded,  first,  that  before  the  church  the  benefice 

oi  Stoke  Lacy  became  vacant,  after  the  Plaintiff  accepted  held  by  the  in- 

1  cumbentwaiof 
the  value  of  8/. 
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188S.  and  was  admitted,  institutedt  and  inducted  into  the 
vicarage  of  Ocle  Pritchardf  and  before  the  Plaintiff  pre- 
sented W.  Bethamy  as  in  the  declaration  mentioned,  the 
Plaintiff  by  indenture,  bargained  and  sold,  and  releised 
respectively  the  odvowson,  right  of  nominadon.  Sec  of 
and  to  Stoke  Lacy  to  James  Hclhrook.  Secondly,  thit 
the  Plaintiff  having  a  benefice  with  cure  of  souls,  to  wit> 
Stoke  Lacy^  of  the  value  of  S/.  and  upwards,  did  accept, 
and  was  admitted,  instituted,  and  inducted  into  the 
vicarage  of  Ocle  Pritchardy  being  also  a  benefice  with 
cure  of  souk,  and  the  Plaintiff  was  possessed  of  the 
same ;  whereby  and  immediately  after  such  possesskn, 
the  first  benefice  became  void,  and  six  months  from  the 
avoidance  elapsed  before  any  person  was  presented  to 
the  same. 

The  third  plea  was  similar  to  the  second,  but  more 
general,  omitting  the  value. 

The  Plaintiff  replied  to  the  first  plea,  that  the  in- 
dentures in  that  plea  mentioned,  were  made  and  sealed 
qfleTf  and  not  before  the  Plaintiff  accepted  and  wai 
admitted,  instituted,  and  inducted  into  the  vicarage  of 
Ocle  Pritchard ;  and  demurred  to  the  second  and  last 

Joinder. 

The  Defendant  demurred  to  the  replication  te  the 
first  plea. 

Joinder. 

Stephen  Serjt.  in  support  of  the  demurrer  to  the  pies. 
The  pleas  are  ill,  because  none  of  them  allege  collation 
by  the  ordinary ;  and  unless  the  ordinary  has  collated,  he 
cannot  counterplead  the  Plaintiff's  title  to  the  patronage; 
25  Ed.  S.  Stat.  3.  c.  7. ;  Elvis  v.  Archbishop  of  Yott  (a\ 
Com.  Dig.  Pleader  3.  (I)  9. 

And  the  count  discloses  a  sufficient  avoidance  of  (he 

(a)  ffo^^jij. 

rectory. 
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rectory,  because  by  the  canon  law  (foorth  council  of  1893. 
Lateram^  A.D.  1215),  recognised  by  the  cominoD  law, 
— Evans  v.  J9cough{a)^  Stavdey  v.  U7/i/Aom(i),—- the 
acceptance  of  a  second  living  b  a  positive  avoidance  of 
the  first :  Wa^enian  v.  Bishop  of  Ldncoln  {c\  Shute  v. 
Hogden  (nI),  Baker  v.  Bogers.  (e) 

The  Court  considering  Elvis  v.  Jrchbisiqp  of  Yori  a 
decisive  authority  against  the  pleas, 

Jjudlaw  Serjt  contrdj  relied  chiefly  on  an  alleged  in- 
sufficiency of  the  declaration.  The  acceptance  of  a 
second  living  does  not  avoid  the  first  at  all  events,  but 
only  where  the  first  is  above  the  value  of  SL  in  the 
king's  bodes;  21  HeruS.  c,  IS.  s.  9.;  by  which  it  is 
enacted,  'Uhat  if  any  person  or  persons  having  one 
benefice,  with  cure  of  soul,  being  of  the  yearly  value 
of  8/.  or  above,  accept  and  take  any  other  with  cure  of 
aoul,  and  be  instituted  and  inducted  in  possession  of  the 
aame^  then  and  immediately  after  such  possession  had 
thereof  the  first  possession  shall  be  adjudged  in  the 
law  to  be  void;"  and  by  sect  10.  **That  it  shall  be 
lawful  to  every  patron,  having  the  advowson  thereof,  to 
present  another,  and  the  presentee  to  have  the  benefit  of 
the  same,  in  like  manner  and  form  as  though  the  in- 
cumbent had  died  or  resigned ;  any  licence,  union,  or 
other  dispensation  to  the  contrary  hei^eof  obtained  not- 
withstanding." That  statute  would  have  been  unne- 
cessary, if  every  acceptance  of  a  second  benefice  avoided 
the  first*  If  the  first  be  under  the  value  of  8/«  in 
the  king's  books,  it  is  only  voidable  by. sentence  of 
deprivation :  Wats.  Clerg.  Law,  c  2.  p.  6.  Com.  Dig»9 
EsglisCf  N  5.     And  the  successor  is  not  entitled  to  the 

(a)  Latebn  433.  (d)  Faugh,  zap.      WaUon*s 

[b)  Hardr*  zoi.  Clerg,  Law,  95. 
(€)  %mij.  174- 1^4'  (^)    Cro.  EU%.  788.      D^ert 

119  b.  183. 

Vol.  IX-  Y  y  profits 
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profits  duriDg  the  vacancy,  under  28  H*  8.  c«  1 1.  5. 3^ 
from  the  time  his  predecessor  accepted  the  second  ben^ 
fice,  but  only  from  the  time  he  avoids  the  first  benefice 
de  facto :  HaUon  v.  Cove  {a) :  but  he  would  be  entitled 
from  the  time  of  the  acceptance  of  the  second  benefice^ 
if  by  such  acceptance  the  first  became  actually  void. 
The  Plaintijfl^  therefore,  should  have  alleged  either  that 
the  first  living  was  above  value,  or  that  it  bad  beea 
avoided  by  sentence  of  deprivation.  The  count  con- 
tains no  such  allegation,  and  is  therefore  ill. 


TiNDAL  C.  J.  This  is  an  action  of  quare  impedd 
brou^t  by  the  patron  of  the  rectory  of  Stoke  Lac^ 
against  the  Bishop  of  Hereford^  for  disturbing  him  ia 
his  right  of  patronage  to  present  to  a  void  turn  in  that 
living:  and  the  mode  in  which  he  states  the  void  turn, 
is,  that  in  January  1832,  he^  the  Plaintifi^  incumbent  of 
Sioke  Lacy^  accepted  and  was  admitted,  instituted,  and  in- 
ducted into  the  vicarage  of  the  parish  church  of  Ode  Prit' 
chardy  that  vicarage  and  the  rectory  of  Stoic  JLaof  being 
each  of  them  a  benefice  with  cure  of  souls,  whereby  it  be- 
longed to  the  Plaintiff,  patron  as  aforesaid,  to  present  a  fit 
person  to  the  church  of  Stoke  Lacy.  The  bishop  answers, 
that  before  Stoke  Lacy  became  vacant,  the  Plaintiff  con- 
veyed away  the  advowson,  and  that  the  void  turn  passed 
under  that  conveyance.  He  then  pleads  nu>re  generalij 
^*  that  the  Plaintiff  having  a  benefice  with  cure  of  soiil% 
to  wit.  Stoke  Lacy^  of  the  value  of  8/.  and  upwards^  did 
accept,  and  was  admitted,  instituted,  and  inducted  into 
the  vicarage  of  Ode  Pritchardy  being  also  a  benefia 
with  cure  of  souls,  and  was  possessed  of  the  same; 
whereby  and  immediately  after  such  possession  tbe 
first  benefice  became  void ;  and  that  six  months  from 
the  avoidance  elapsed  before  any  person  was  presented 
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by  the  PlaintifT;"  leaving  us  to  infer  that  upon  such  18S3. 
lapse  the  bishop  had  a  right  to  present.  It  is  admitted, 
however,  that  the  second  and  third  pleas  cannot  be  sup^ 
ported)  because  they  contain  no  allegation  of  present- 
ation within  six  months,  and  the  first  plea  is  that  on 
which  the  Defendant  relies.  But  with  respect  to  that 
plea  the  authority  of  the  case  in  Hobart^  Elxns  v.  Arch^ 
bishop  of  Yorky  is  perfectly  decisive.  In  its  facts  it  is 
almost  the  same  case :  and  the  ground  on  which  it  pro- 
ceeds is,  that  two  persons  in  litigation  shall  never  be 
admitted  to  dispute  the  interest  of  a  third.  The  law  is 
laid  down  in  that  case  with  great  precision.  Before  the 
statute  95  Edw.  3.  c.  7.  pro  clav.  staL  S.,  the  bishop 
could  in  no  case  whatever  dispute  the  title  of  the  patron ; 
but  by  that  statute,  **  when  an  archbishop,  bishop,  or 
other  ordinary  hath  given  a  benefice  of  right  devolute 
unto  him  by  lapse  of  time,  and  after  the  king  presenteth 
and  taketh  bis  suit  against  the  patron,  who  percase  will 
suffer  that  the  king  shall  recover  without  action  tried, 
in  deceit  of  the  ordinary  or  the  possessor  of  the  said 
•  benefice,  in  such  cases,  and  in  all  other  cases  like» 
where  the  king's  right  is  not  tried,  the  firchbishop,  or 
bishop,  ordinary,  or  possessor,  shall  be  received  to 
counterplead  the  title  taken  for  the  king,  and  to  have 
his  answer,  and  to  shew  and  defend  his  right  upon  the 
matter,  although  that  he  claim  nothing  in  the  .patron* 
age,"  Hob.  318. 

The  present  case  does  not  fall  within  the  provisions  of 
that  statute ;  and  in  Elvis  v.  Archbishop  of  York,  the  Court 
says,  *^  For  the  common  law,  it  was  plain,  that  neither 
ordinary,  as  ordinary,  neither  before  collation  or  after, 
nor  incumbent,  either  of  his  collation,  nor  of  the  pre* 
aentation  of  any  other,  could  plead  to  the  title  of  the 
patronage;  whereof  the  reason  was  pregnant;  because 
neither  of  them  had  interest  in  the  patronage,  and 
therefore  could  not  dispute  that  with  which  they  had 

Y  y  2  nothing 
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1853.  nothing  to  do;  which  is  the  reason  that  his  coUation 
bj  lapse  (or  before  the  lapse  incurred,  tboa^  it  be 
a  wrong),  doth  not  displace  the  patronage,  hot  shall  be 
ttAop  of  said  to  be  done  in  the  right  of  the  very  -patron,  being 
nothing  but  institution  and  induction,  wbidi  are  hb 
office  as  ordinary  as  well  upon  presentation  as  withooti 
though  he  doth  them  out  of  season.  And  Uiough  thb 
seemed  and  was  indeed  extremely  mischierous,  yet  the 
law  would  not  let  in  a  thing  so  absurd,  and  against  the 
law  of  nature  and  reason,  as  to  admit  two  to  dispute 
the  interest  of  a  third." 

This  then  beinff  the  answer  to  the  first  plea,  objection 
is  taken  to  the  count  that  the  Plainti£P  has  not  msde 
out  his  title  to  present,  because  he  has  failed  to  shew 
that  the  rectory  was  void  ;  having  omitted  to  allege  that 
the  rectory  of  Stoke  is  above  the  value  of  8/.  in  the 
•  King's  books ;  and  that,  if  it  be  under,  the  benefice  is 
only  voidable  by  sentence  of  deprivation.  Undoubtedly 
it  is  only  by  the  canon  law  that  the  acceptance  of  a 
second  benefice  avoids  the  first  in  all  cases.  But  the 
canons  down  to  the  statute  of  21jFr.  8.  r.  13.  are  binding 
on  the  subject ;  for  Lord  Coke  says,  in  HollafuTs  case  (a), 
that  the  statute  is  **  in  this  point  but  a  confirmation  and 
affirmance  of  the  law  before."  And  the  only  necessity 
for  a  sentence  of  deprivation  is  to  give  notice  to  the 
patron :  but  that  can  scarcely  apply  to  a  case  in  which 
the  party  who  has  accepted  the  second  living  is  himself 
the  patron.  That  this  is  the  true  distmction,  I  de^ 
no  better  authority  than  HoUaruTs  case ;  where  it  was 
reserved,  **  that  before  the  statute  of  21 H.  8.  c.  IS.,  if  one 
had  a  benefice  with  cure,  and  accepted  another  benefice 
with  cure,  the  first  benefice  was  void ;  but  it  was  not  sn 
avoidance  by  the  common  law,  but  by  the  constitution  of 
the  Pope^  of  which  avoidance  the  patron  might  ttkt 

(a)  4  R^»  75* 
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notice  if  be  would,  and  might  present  if  he  would  with-        185S. 

out  any  deprivation ;  but  because  the  avoidance  accrued 

by  the  ecclesiastical  law,  no  lapse  incurred  without  notice^  ^ 

as  upon  deprivation  or  resignation,  and  yet  the  patron     Biihop  of 

might  ^present,  and  take  upon  him  notice  if  he  would : 

so  that  for  the  benefit  of  the  patron  the  church  is  void 

in  the  principal  case,  but  not  for  his  disadvantage." 

Then  came  the  statute  which  renders  the  presentation 
void  to  all  intents,  if  the  living  be  of  a  certain  value  in 
the  King's  books.  We  think  the  count  sufficient  with- 
out alleging  sentence  of  deprivation,  and  that  our  judj^ 
ment  must  be  for  the  Plaintiff. 

The  rest  of  the  Court  concurred  in  giving 

Judgment  for  the  Plaintiff 


Spiers  v.  Morris.  April  %%. 

« 

nPHIS  was  a  writ  of  right  tried  at  bar  before  TVm-  i.  In  «  writ 

dal  C.  J.,  and  Park,  GasHee,  and  AlderMon  Js.  *i"«I*  "* 

Before  the  jury  were  sworn  to  try  the  issue  on  the  begin. 

mere  right,  *•  ^"^ 

of  receipt  of 

rent  by  a  de- 
Stephen  Seijt^  on  the  part  of  the  tenant,  tendered  the  ceaied  exe- 

demi-mark,  and  required  that  the  proceedings  should  ^"^''  . 

commence  with  the  inquisition  as  to  the  seisin  of  the  m^n^nt 

demandant's  ancestor.     The  Court   referred    him  to  ^^•*^. 

Tooth  v.  Bagwell  (a),  where  it  was  decided  by  this  Court,  ^^^^  £^  ^ 

that  in  a  writ  of  right  the  tenant  must  begin.  mandant,  the 

rent  having 
been  reccivcci 
Stephen^     In  that  case  the  demi-mark  was  tendered  at  and  accounted 

the  trial,  a  tender,  the  validity  of  which  is  questionable ;  ^^  ^  ^.f*" 

ceased  in  hit 

capacity  of 
{a)  3Bingb.446.  executor. 

Y  y  S  here 
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ISSS.  here  it  is  tendered  on  joining  the  issue.  Besides,  the 
decision  in  Tooth  v.  Bagwell  is  inconsistent  with  prior 
authorities,  and  cannot  be  sustained.  In  Hardman  t. 
Clegg  {a\  Wood  B.  required  the  demandant  to  begin ; 
and  in  Litt.  514.  it  is  said,  that  in  a  writ  of  right  be- 
tween John  Barrej  demandant,  and  ReynM^  HerkS. 
said  to  the  grand  assize,  after  that  they  were  charged 
upon  the  mere  right,  "  You  good  men,  Reynold  gave 
halfe  a  marke  to  the  king  for  the  time,  to  the  intent  that 
if  you  find  that  the  ancestor  of  John  was  not  seised  in 
the  time  that  the  demandant  hath  pleaded,  you  shall 
enquire  no  further  upon  the  right."  No  case  but  Tooik 
T.  Bagwell  has  laid  it  down  that  the  tenant  is  bound  to 
begin,  and  the  practice  is  highly  inconvenient.  It  is  a 
great  hardship  on  the  tenant  that  he  should  be  com- 
pelled to  expose  his  title  before  it  appears  whether  or 
not  the  demandant  has  any  real  claim. 

TiNDAL  C.  J.  I  can  see  no  real  and  substantial  dis- 
tinction between  the  present  case  and  that  of  Tooth  v. 
Bagwell.  If  this  could  have  been  distinguished,  I  should 
have  been  almost  glad  to  get  rid  of  the  rule  laid  down 
in  that  case ;  but  the  demi-mark  was  tendered  there  at 
the  same  stage  of  the  proceedings  as  on  the  present  oc- 
casion, and  the  facts  are  in  all  respects  the  same.  Two 
of  the  Judges  who  concurred  in  that  decision  are  now 
on  the  bench,  and  it  would  be  unseemly  in  us,  under 
those  circumstances,  to  overrule  a  case  which  is  consis- 
tent with  the  general  practice  on  similar  occasions* 

Park  J.  From  the  time  of  the  decision  in  Tooth  v. 
Bagwell  to  the  present,  it  has  been  considered  a  settled 
point  that  the  tenant  shall  begin.  In  the  case  of  Angd 
V.  Angela  on  the  northern  circuit,  I  acted  on  that  deci- 

sioD 
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slon  without  objection,  Sir  James  Scarlett  being  of  coun-        188S. 
sel  for  the  demandant^  and  the  present  Lord  Chancellor 
for  the  tenant. 

Gaselee  J.  I  have  always  understood  this  to  be  the 
practice,  from  July  1798,  when  I  was  present  at  the  trial 
of  a  writ  of  right  in  which  Galton  was  the  demandant 
and  Harvey  tenant;  and  the  then  Chief  Justice  of  the 
Common  Pleas  decided  that  the  tenant  should  begin, 
Burroughy  Lens^  and  Pell  being  of  counsel  for  the 
tenant,  and  JekyU  and  Cooper  for  the  demandant  Ac 
that  time  the  rule  was  said  to  have  been  so  settled  in  a 
case  of  Leckie  y.  Harris.  The  only  case  the  other  way, 
is  that  before  Mr.  Baron  Wood^  which  was  over-ruled  in 
Tooth  V.  Bagwell. 

Alderson  J.  Tooth  v.  Bagt»eU  cannot  be  distin- 
guished from  the  present  case,  and  must  be  the  govern- 
ing authority  in  this  Court  till  it  has  been  over-ruled. 
1  pronounce  no  opinion  on  that  decision ;  but  Hardman 
v.  Clegg  certainly  goes  too  far  the  other  way,  because 
the  learned  Baron  required,  after  the  tender  of  the  demi- 
mark,  a  separate  issue  on  the  seisin  of  the  demandant's 
ancestor,  before  the  jury  considered  the  issue  on  the 
mere  right,  and  these  two  issues  were  tried  on  two  suc- 
ceeding days.  Now,  according  to  the  authority  of 
Littleton^  it  is  clear  that  the  Judge  summed  up  on  both 
issues  at  once,  telling  the  jury  that  it  was  not  necessary 
to  consider  the  seisin  of  the  tenant,  if  they  held  there 
was  no  seisin  in  the  demandant :  just  as  in  questions  of 
principal  and  accessory,  it  becomes  unnecessary  to  con- 
sider the  guilt  of  the  accessory  where  the  jury  acquit  the 
principal.  The  authority  in  Littleton^  therefore,  is  com- 
patible with  an  opening  the  case  by  either  demandant 
or  tenant.  Tooth  v.  Bagwell  was  acted  on  during  the 
last  circuit  by  Bosanquet  J.  and  TauntoJi  J. 

Yy  4  Stephen 
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18S8.  Siephen  then  tendered  a  bill  of  exceptioiii^  waA,  Chfe- 

ridge  Seijt.9  of  counsel  for  the  demaodantf  having  opened 
the  pleadings^ 

Siephen  proceeded  to  proye  the  tenant's  caae^  by  shew- 
ing a  possession  of  about  twen^-fire  yearsy  bat  no  00a- 
yeyance  or  other  title. 

WUde  Seijt«y  on  the  part  of  the  demandant,  pot  in 
the  will  of  Charles  Parker^  bearing  date  177d,  bj  which 
be  devised  th/s  premises  in  question  to  TTi&teher  and 
Spierif  under  whom  the  demandant  claimed,  and  ap- 
pointed Tkaicher  his  executor.  Tkaicher  was  shewn 
lo  hare  died  in  1814. 

To  shew  Thatcher's  seisin  by  receipt  of  rent,  an  ae* 
count  kept  by  Thatcher^  as  executor  of  Parker^  was 
brought  from  the  proper  custody,  and  Thatd^s  hand- 
writing being  prored,  entries  of  receipt  of  rait  by  hin 
as  such  executor  were  offered  in  evidence.  It  was 
proved  that  a  bill  had.  been  filed  against  him  for  an 
account,  upon  which  he  had  paid  a  balance  cyver. 

Siephen  objected  to  this  evidence,  that  though  it  might 
be  admissible  from  a  stranger,  it  could  not  be  admis- 
sible from  a  party  through  whom  the  demandant  claimed, 
and  whose  interest  was  the  same  as  his  own.  A  plain- 
tiff in  ejectment  could  not  produce  in  support  of  his 
case  receipts  in  the  handwriting  of  his  deceased  an- 
oestor. 

WUde^  and  Coleridge  Serjt  conircL  The  entries  are  not 
made  by  TTuUcher  in^the  character  of  landlord,  bat  in  hb 
character  of  executor;  and,  as  such,  were  entries  against 
hb  own  interest,  he  having  been  liable  and  compelled 
to  account  The  case,  therefore,  stands  on  the  sane 
ground  as  any  other  entries  of  a  similar  description. 

TiMDAL 
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TiNDAL  C.  J.    Whatever  interest  Thatcher  may  have       1883. 
had  in  the  land,  these  entries  were  not  made  by  him  in 
the  character  of  landlord,  but  in  the  character  of  exe« 
cutor;  as  such,  they  were  entries  against  his  interest, 
and  are  properly  receivable  in  evidence; 

Park  and  Case  lee  Js.  concurred. 

Alderson  J.  The  fact  of  the  receipt  of  rent  by 
Hiatcher  would  be  clearly  evidence  if  it  could  be 
shewn ;  and  the  question  is  whether,  after  his  decease^ 
Thatcher's  declarations  as  to  that  fact  are  admbsible  in 
evidence.  He  had  full  means  of  knowledge,  and  he 
makes  entries,  which,  in  his  character  of  executor,  are 
against  his  interest ;  upon  his  decease,  therefore,  these 
entries  become  evidence,  as  in  other  cases  where  the 
Courts  have  been  in  the  habit  of  admitting  entries  of 
deceased  persons,  made  against  their  interest 

The  entries  were  then  received  in  evidence.  After  the 
demandant's  case  was  closed,  and  Stephen  had  replied, 
the  Court  recommended  a  special  verdict,  when 

Wilde^  referring  to  Booth  on  real  actions,  suggested 
that  it  was  not  competent  to  the  jury  to  find  a  special 
verdict  in  a  writ  of  right. 

TJie  Court,  however,  thinking  it  might  be  done  by 
consent  of  bpth  parties,  the  proposal  was  acceded  to ; 
the  jury  being  directed  to  find  first  which  of  the  parties 
had  the  best  mere  right 
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(IN  THE  EXCHEQUER  CHAMBER.) 


Aprii  13, 


Smyth  v.  Latham* 


I.  The  office 
of  paymatter 
of  exchequer 
bills  is  an 
office  during 
pleasure  only» 
and  not  during 
good  be- 
havbur,  under 
the  provisions 
of  48  G.  3. 

1.  The  ap- 
pointment of 
a  paymaster 
in  the  room 
of  another  isy 
of  itselfy  a 
revocation  of 
the  first  ap- 
pointment. 

3.  Such 
former  ap- 
pointment 
may  be  so  re- 
vokedf  al- 
though the 
writing  con- 
ferring that 
appointment 
contain  no 
power  of  re- 
vocation. 


'P^RROR  on  a  bill  of  exceptions.  The  Plaintiff  de- 
clared in  assumpsit  for  money  had  and  received, 
and  at  the  trial  before  Lord  Tenterderiy  put  in  a  writing 
dated  June  21.  1811,  under  the  hands  and  seals  of 
Spencer  Perceval  and  others,  commissioners  of  the  tret* 
SU17,  by  which,  after  reciting  the  appointment  of  PlaniOf 
with  Nevinson  and  Jadis  in  April  1811,  to  the  office  of 
paymaster  or  paymasters  of  exchequer  bills,  at  a  salary 
of  400/.  a  year  each,  and  the  subsequent  resignation  of 
PlantUf  the  commissioners  appointed  the  Plaintifi^  with 
Nevinson  and  Jadisj  to  be  such  paymaster  or  pay- 
masters, at  the  salary  aforesaid,  provided  the  Plaintiff 
gave  approved  security  for  the  due  execution  of  the 
office. 

It  was  admitted,  that  the  Plaintiff  had  given  the  requi- 
site security,  had  discharged  the  duties  of  the  office^  and 
received  the  emoluments  thereof  from  June  1811  to 
5th  Juli/  1824,  when  he  ceased  to  act;  the  commis- 
sioners having  put  the  Defendant  in  his  place. 

Nevinsony  who  was  called  as  a  witness^  then  proved 
that  he  had  been  appointed  in  September  1810  in  the 
room  of  an  officer  who  had  been  dismissed  in  coo- 
sequence  of  an  investigation  into  his  official  conduct 
before  a  committee  of  the  House  of  Commons^  and 
Nevinson^s  appointment  contained  an  express  reyocatioo 
of  the  writing  under  which  the  dismissed  functionary 
had  been  appointed.  He  further  proved,  that  finom 
Septemba'  1810  there  had  always  been  three  paymasters 

of 
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of  exchequer  bills,  and  never  more;  and  that  he,  the 
witness,  had  never  heard  of  there  having  been,  at  any 
one  time,  prior  to  the  II th  o(  September  1810,  more 
than  three  paymasters  of  exchequer  bills.  That  there 
was  an  iron  chest  in  the  office  of  the  paymasters  of 
exchequer  bills,  in  which  was  deposited  a  great  portion 
of  the  treasure  entrusted  to  their* charge;  that  there 
were  three  keys  to  the  said  iron  chest,  one  of  which  was 
uniformly  held  by  each  of  the  three  individuals  acting 
as  paymaster;  that  immediately  upon  the  Defendant 
entering  upon  the  duties  of  a  paymaster  of  exchequer 
bills,  the  same  key  which  had  been  previously  held  by 
the  Plaintiff  was  delivered  to  the  Defendant,  and  re- 
tained by  him ;  that  the  Defendant,  in  conjunction 
with  Jadis^  and  the  witness,  had  acted  as  the  three 
paymasters  of  exchequer  bills  from  the  5th  day  of 
July  1824  up  to  the  present  time;  and  that  the  De« 
fendant  bad  received  during  such  period  the  total 
sum  of  3040/.  for  salary,  and  gxtra-allowances  upon 
the  fundings  of  exchequer  bills  in  respect  of  the  said 
office. 

The  Defendant  then  put  in  a  writing  dated  July  5th 
1824,  under  the  hands  and  seals  of  Lord  Liverpool 
and  others,  commissioners  of  the  treasury,  reciting  the 
writing  of  June  21.  1811,  and,  also,  that  the  Plaintifiv 
appointed  one  of  the  paymasters  by  that  writing,  had  re- 
signed^  and  appointing  the  Defendant  a  paymaster  of  ex- 
chequer bills  with  Nevinson  and  Jadis ;  s^rv  and 
security  as  in  the  former  writing. 

The  Plaintiff  was  not  shewn  to  have  been  guilty  of 
any  misconduct. 

The  Plaintiff  contended,  that  his  tenure  in  the  office 
in  question  was  during  good  behaviour;  and  he  relied 
on  the  48  G.  S.  c.\,  s.  10.,  which,  after  reciting  that  *^  it 
is  expedient  that  permanent  regulations  should  be  esta- 
blished in  relation  to  the  making  out,  issuing,  and  pay- 
ing 


1859. 


6M  CASES  IN  EASTER  TERM 

188S*  ing  off  all  exchequer  bills  which  may  hereafter  be  issued 
for  any  money  under  the  authority  of  parliament;  and 
that  by  reason  of  the  multiplicity  of  payments  which 
may  be  to  be  made  in  paying  of  exchequer  bills^  it 
may  be  difficult,  if  not  impossible,  that  every  payment 
should  be  made  by  the  several  officers  of  the  receipt  of 
exchequer;  therefore,  and  to  the  end  the  exchequer 
may  rqrularly  be  discharged  of  all  the  monies  required 
by  any  act  to  be  applied  for  paying  off  any  exchequer 
bills  and  other  charges  attending  the  same;"  enacts^ 
**  that  the  commissioners  of  the  treasury  shall  and  nmj 
from  time  to  time,  by  writing  under  their  bands,  con- 
stitute and  appoint  such  person  or  persons  as  thqr  shall 
think  fit,  to  be  the  paymaster  or  paymasters,  and  shall 
and  may  appoint  a  comptroller,  and  such  other  officers 
and  clerks  as  they  shall  deem  necessary,  to  pay  and  di^ 
charge  the  principal  sums  which  shall  from  time  to 
time  be  in  course  of  payment  upon  any  exchequer  bilk; 
and  to  pay  the  inlere^  due  thereupon,  and  the  premiom 
or  premiums,  rate  or  rates,  which,  according  to  any 
contract  or  contracts  made  or  to  be  made  for  exdiao^ 
ing  and  circulating  the  said  bills,  or  any  of  them,  shall 
be  due  or  payable  to  such  contractors ;  and  to  take  in 
and  put  upon  a  file  or  files  from  time  to  time  all  such 
bills  as  shall  be  paid  off,  to  be  cancelled  as  the  com- 
missioners of  the  treasury  shall  direct;  and  to  do  and 
perform,  or  cause  and  procure  to  be  done  and  per- 
formed apch  other  matters  and  things  in  relation  to  the 
said  bills,  or  the  principal  and  interest  therein  to  be 
contained,  as  to  the  said  commissioners  of  the  treasury 
shall  seem  meet,  and  shall  be  by  them  directed  to  be 
done  and  performed  by  such  paymaster  or  paymasters, 
comptroller,  or  other  officers  and  clerks  for  the  time 
being;  all  which  payments  shall  be  made  at  an  o&ot 
to  be  kept  in  or  near  the  receipt  of  the  exchequer  at 
Westminster  for  that  purpose;  and  that  the  commis- 
sioners 
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sioners  of  the  treasury  shall  take  or  cause  to  be  taken 
security  from  every  person  so  constituted  or  appointed, 
for  his  duly  paying,  answering,  and  accounting  for  all 
the  monies  which   he  shall  receive,  and  for  his  true 
and  faithful  performance  of  his  office  or  trust.''     Sec- 
tion 1 1  •  <^  That  the  said  paymaster  or  paymasters  shall 
be  subject  and  liable  to  such  inspection,  eiuunination, 
control,   and  audit,  and  to  such  rules  in  respect  to 
paying,  accounting,  and  other  matters  relating  to  the 
execution  of  the  said  office  or  trust  of  paymaster  as  the 
commissioners  of  the  treasury  shall  think  fit  or  reason- 
able to  establish  or  appoint  from  time  to  time,  for  the 
better  execution  of  the  intent  and  end  of  that  act,  and 
the,  satisfaction  of  the  proprietors  of  exchequer  bills." 
Section  12.  *^  That  as  well  the  person  or  persons  so 
constituted  or  to   be  constituted  paymaster   or  pay- 
masters, as  also  the  person  or  persons  appointed  or 
to  be  appointed  to  examine  and  control  the  receipts, 
payments,  and  acts  of  such  paymaster  or  paymasters, 
shall  severally  have  and  receive  for  the  service  of  them- 
selves, and  for  the  officers  and  clerks  to  be  employed 
under  them  respectively,  and  for  such  charges  as  shall 
be  necessarily  incident  to  the  execution  of  their  re- 
spective offices,  such  salaries,  rewards,  and  allowances, 
as  the  commissioners  of  the  treasury  for  the  time  being 
shall  judge  to  be  reasonable,  and  shall  direct  to  be 
allowed  to  them  the  said  paymaster  or  paymasters,  or 
comptroller." 

Lord  Tenterden  directed  the  jury,  first.  That  by 
the  true  intent,  meaning,  and  legal  construction  of  the 
several  clauses  of  the  said  act,  the  tenure  of  the  pay- 
master or  paymasters  of  exchequer  bills  is  in  law  during 
pleasure. 

Secondly,  That  by  the  legal  construction  of  the 
above-mentioned   writing,   bearing  date  die  21st  day 

of 
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of  Jtme  1811,  the  PlaintifT  had  an  es^te  in  his  said 
oiRce  of  paymaster  of  exchequer  bills  only  during  ik 
pleasure  of  the  lords  commissioners  of  his  Majestf% 
treasury. 

Thirdly,  That  the  writing  of  the  5th  day  ct  Jufy 
1824  was  a  legal  revocation  of  the  above  mentioiied 
writing,  bearing  date  the  Slst  day  of  June  1811. 

Fourthly,  That  the  allegation  contained  in  the 
above  mentioned  writing  of  the  said  5th  day  of  Ji^ 
1824,  namely,  that  the  said  Plaintiff  had  resigned  Ik 
said  office  of  paymaster  of  exchequer  bills,  was  a  matter 
of  no  importance  to  the  issue  between  the  said  parties. 

Fifthly,  That  there  was  no  fact  at  issue  between  the 
said  parties  for  the  consideration  of  the  jury.     And, 

Sixthly,  That  the  jury  ought  to  find  a  verdict  fir 
the  Defendant 

To  which  direction  the  Plaintiff  tendered  the  follow- 
ing exceptions:  *— 

That  by  the  true  intent,  meaning,  and  legal  construe* 
tion  of  the  several  clauses  of  the  said  act,  the  tenure  of 
the  office  of  the  paymaster  or  paymasters  of  exdieqoer 
bills  is,  in  law,  during  good  behaviour. 

Secondly,  That  even  had  the  said  act  empowered  the 
lords  commissioners  of  his  Majesty's  treasuiy  to  revoke 
and  determine  at  pleasure  the  appointment  of  paymaster 
of  exchequer  bills,  no  such  power  having  been  reserved 
in  the  deed  poll,  bearing  date  the  21st  day  of  June  1811, 
the  lords  commissioners  of  his  Majesty's  treasury  had 
not  by  law  the  power  to  revoke  and  determine  the  same 
at  pleasure.  And  the  Plaintiff  further  insisted.  That, 
there  not  being  any  limitation  of  the  estate  expressed  in 
the  deed  poll  bearing  date  the  said  21st  day  of  June 
1811,  by  the  delivery  of  such  deed  poll  a  freehxHd  in 
the  said  office  of  paymaster  of  exchequer  bdls  passed 
to  him  the  said  Plaintiff. 

Thirdly, 
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Thirdly,  That,  admitting  for  the  sake  of  argument 
that  by  the  true  intent,  meaning,  and  legal  construction 
of  the  several  clauses  of  the  said  statute,  the  tenure  of 
the  office  of  the  paymaster  and  paymasters  of  exchequer 
bills  is  in  law  during  pleasure ;  and  admitting  further,  for 
the  sake  of  argument,  that  by  the  deed  poll  bearing  date 
the  21st  day  of  June  181 1,  the  Plaintiff  had  an  estate  in 
bis  said  office  of  paymaster  of  exchequer  bills  only  during 
the  pleasure  of  tiie  lords  commissioners  of  his  Majesty's 
treasury ;  still  the  lords  commissioners  of  his  Majesty's 
treasury,  who  executed  the  deed  poll  bearing  date  the 
said  5th  day  otjulj/  182)f,  not  having  therein  or  thereby 
revoked  and  determined  the  deed  poll  bearing  date  the 
said  21st  day  of  June  1811,  the  deed  poll  bearing  date 
the  said  5th  day  of  July  1824,  was  not  a  legal  revocation 
of  the  deed  poll  bearing  date  the  said  21st  day  of  June 
1811. 

Fourthly,  That  the  lords  commissioners  of  his  Ma- 
jesty's treasury,  who  executed  the  deed  poll  bearing 
date  the  said  5th  day  of  Julj/  1824,  having  therein  and 
thereby  founded  their  right  to  execute  the  same  solely 
upon  the  allegation  that  the  said  Plaintiff  had  resigned 
his  aforesaid  office  of  paymaster  of  exchequer  bills,  that 
allegation  was  the  only  matter  of  importance  to  the  issue 
between  the  said  parties. 


The  exceptions  were  argued  in  Hilary  term  by  the 
Plaintiff  in  person. 

In  Co*  Liu.  79.  a.  it  is  laid  down,  ^*  The  preamble  of 
'  a  statute,  which  is  the  beginning  thereof,  going  before, 
isy  as  it  were,  a  key  to  the  knowledge  of  it,  and  to  open 
the  intent  of  the  makers  of  the  act ;  it  shall  be  deemed 
true,  and,  therefore,  good  arguments  may  be  drawn 
from  the  same." 

From  the  language  of  the  preamble  of  the  48  G.  d. 

c.  1., 
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c.  1.,  as  to  the  expediency  of  permanent  regolatioDs  in 
relation  to  exchequer  bills,  coupled  with  the  absence  of 
any  clause  or  power  to  revoke  or  determine  appoiot- 
ments  at  pleasure,  it  must  be  inferred,  that  the  pay- 
masters hold  their  offices  during  good  bebayioor;  fiir 
H6U  C.  J.,  in  Harcourt  v.  Fox  {a\  distinctly  lays  it  down, 
that  an  indefinite  limitation,  in  an  act  of  parliament, 
confers  an  estate  for  life. 

The  wor^s  ^^Jrom  time  to  time**  can  only  be  read  as  if 
followed  by  the.  words  **  as  circumstances  may  oocnr 
to  render  it  necessary  by  death,  resignation,  or  remofsl 
for  misconduct,"  and  cannot  be  taken  as  words  of  limit- 
ation of  the  estate  of  the  person  to  be  appointed. 

The  eleventh  section  expressly  declares  the  degree  of 
authority  which  the  commissioners  of  the  treasury  are  to 
exercise  over  the  paymasters;  but  as  the  authority 
therein  given  does  not  extend  to  their  dismissal  at  jteor 
surej  no  inference  can  l^ally  be  drawn  that  they  have 
any  such  authority;  for  expressio  uniusy  or  rather 
particularis  designatio  est  exclusio  alterius^  Upon 
this  principle,  although  a  wife,  convicted  of  adultery, 
forfeits  her  dower  by  the  statute  of  IS  Ed*  1.  c.  34.,  she 
does  not  forfeit  her  jointure  for  the  commission  of  that 
crime,  because  it  is  not  so  expressed  in  the  statutew(i) 

And  this  being  a  remedial  act  must  be  constroed 
liberally.  Previously  to  the  passing  of  this  act,  the 
lords  of  the  treasury,  holding  their  offices  themselves 
only  during  the  pleasure  of  the  crown,  could  not  confer 
on  their  subordinate  officers  a  more  enlarged  estate. 
This  was  the  mischief  which  was  to  be  remedied  by 
establishing  permanent  regulations  in  regard  to  the  mac- 
ters  referred  to  in  the  act ;  and  the  remedy  could  not  be 
better  attained  than  by  giving  the  paymasters  a  perma- 
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nent  tenure  in  their  office.  Lord  Holt  says,  in  Har-  ^  183S. 
court  y.  FoXi  *^  When  men  hold  their  offices  for  life,  it 
is  an  encouragement  for  the  faithful  execution  of  their 
duties.  It  is  then,  also,  they  acquire  knowledge  and 
experience  in  their  employments,  having  a  durable  and 
fixed  estate  therein,  and  not  being  liable  to  be  displaced 
at  the  pleasure  of  those  who  put  them  in.  And  the 
grant  shall  be  construed  most  favourably  to  answer  the 
intents  of  the  law  makers,  whose  design  it  is  to  have  the 
office  well  supplied,  which  will  be  best  effected  when  the 
officer  has  an  estate  for  life." 

If  it  had  been  intended  that  the  commissioners  should 
have  a  power  of  revoking  the  appointments  at  pleasure^ 
such  power  would  have  been  expressly  given  by  the 
legislature;  for  powers  must  be  expressed,  not  implied, 
and  are  construed  strictly :  Hiaon  v.  Oliver  (a) :  and 
where  justices,  commissioners,  and  others  have  special 
authority  by  statute,  they  have  none  but  what  is 
under  the  statute ;  R.  v.  Loxddle.  [b)  In  the  following 
statutes  in  pari  tnaterid  the  power  of  removal  at  dis- 
cretion is  expressly  reserved:  —  25  G.  S.  c.  10.  5.7., 
26  G.  S.  c.  51.  s.  14.,  26  G.  S.  c.  101.  s.  5.,  88  G.  3. 
c.  86.  £.4.,  39  G.  3.  c.  13.  s.  117^   39  G.  3.  c.  21.  s.8., 

42  G.  3.    c.  116.   5.75.,   43  G.  3.    c  21.   £5.  2.  and  4., 

43  G.  3.  c.  119.  ss.  1.  5.  6,  and  7.,  46  G.  3.  c.  101.  s.  6., 
46  G.  3.  c.  106.  s.  2.,  47  G.  3.  c.  12.  s.  1.,  49  G.  3.  c.  120. 
«.74.,50G.3.  c.  43.  5.  11.,  50  G.  3.  c.72.  5.1.,  50  G.  3. 
c.  103.  ss.  27—45.,  51  G.  3.  c  15.  55. 5.7.,  51  G.3.  <:.35., 

51  G.  3.  c.  71.  5. 2.,  52  G^  8.  c.  44.  55. 1.  4. 9.,  56  G.  3. 
c.  63.  5.  6.,  52  G.  3.  c.  126.  5.  2.,  43  G.  3.  c.  21.  s.  5., 

52  G.  3.  c.  134.  5. 2.,  53  G.  3.  c.  107.  ss.  1.  4.,  53  G.  3. 
c  116.  5.  1.,  53  G.  3.  c.  121.  5.  6.,  54  G.  3.  c.  114. 
55.  3.  12.,  54  G.  3.  c.  131.  55.  1.  6.,  54  G.  3.  e.  157. 

(fl)  X3r«/,XX4.  (*)  lJJ«rr.  445* 
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ss.  2,  8. 8.,  55  G.  3.  c.  1.  ss.  1.  7.,  55  G.  3.  c  42.  5. 10^ 

55  G.  3.  c.  81.,  55  G.  3.  c.  107.  ss.  1.  4.,  55  G.  S.  cASS. 
s.  6.f  and   55  G.  3.   r.  190.,    55  G.  3.   c.  191.   ss.  1,  S^ 

56  G.  3.  c.  56.9  56  G.  3.  c.  62.  5. 1.,  56  G.  3.  c.  84.  s.  1., 
56  G.  3.  c.  128.  s.  9.,  57  G.  3.  c.  34.  sf.  6.  8.,  57  G.  3. 
c.  107.  5.  7.,  58  G.  3.  c.  20.  ss.  2.  21, 22.,  58  G.  3.  c.61. 
s.  1.,  58  G.  3.  c.  72.  ss.  1.2.  4.  23.,  58  G.  3.  c.  100. 
ss.  1 — 6.,  59  G.  3.  c.  98.  s.  11.,  59  G.  3.  c.  120.  s.  1., 
59  G.  3.  r.  135.,  1  G.4.  c.  39.  ss.  1 — 4.,  1  G.4.  c49. 
s.  1.,  1  G.  4.  c.  69.  S.6.,  I  G.4.  c.  1 12.  ss.2.5.25.,  1  G.4. 
c.  113.,  1  &  2  G.  4.  c.  57.  s.  8.,  3  G.  4.  c.  100.  s.  17., 
4  G.  4.  C.23.  ss.  1. 5.,  4  G.  4.  c.  90.  ss.  4. 9.,  4  G.4.  c.97. 
s.  5.,  5  G.  4.  c.  67.  s.  2.,  5  G.  4.  c.  82.  ss.  1,  2.,  5  G.  4. 
^.  92.  s.  8.,  6  G.  4.  c.  106.  ss.  2.  4.  7.,  6  G.  4.  c.  122., 
7  G.  4.  c.  62.  s.  2.,  7  &  8  G.4.  c.  53.  ss.  1. 4.,  7  &  8  G.4. 
C.55.  ss.  2. 8.,  7  &  8  G.  4.  c.  58.  s.  3.,  7  &  8  G.  4.  c.  65. 
s.  4.,  9  G.  4.  c.  41.  s.  7.,  10  G.4.  c.44.  ss.l.  10.,  10 G. 4. 
C.50.  ss.12.18.,  llG.4.andl  ^.4.  c.l4.  s.lO.,  11  G.4. 
and  1  fV.  4.  c.  27.  s.  15.,  1  ^.  4.  c.  8.  ss.  1,  2,  5., 
1  &  2  fT.  4.  c.  17.  ss.  1.  3.,   3  ^.  4.  e.  113.  s.  19. 

Secondly,  the  writing  of  June  21. 1811  is  a  deed  poll, 
by  the  delivery  of  which  a  freehold  passed  in  the  oflSoe 
of  paymaster  of  exchequer  bills.  If  a  common  persoo 
grants  a  rent,  or  other  thing  that  lies  in  grant,  witboot 
limitation  of  any  estate,  by  the  delivery  of  the  deed  a 
freehold  passes.  Co.  Lit.  9.  a.  2BI.  Com.  3\6.  The 
deed  is  in  conformity  with  the  act  48  G.  3.  c.  41.,  whidi 
empowers  a  permanent  appointment,  and  it  contains 
no  power  of  revocation.  In  WorraU  v.  Jacob  {a)  \t 
is  laid  down,  that  a  deed  executed  according  to  a 
power,  containing  no  clause  of  power  to  revoke,  can- 
not be  revoked,  though  the  original  power  contained 
such  clause. 
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Thirdly,  The  deed  of  5th  Jtdy  1824,  under  which  the        1833. 
Defendant  has  been  appointed  to  the  oflSce  of  paymasteri      "^      - 
does  not  operate  as  a  revocation  of  the  deed  of  June  21*  ^. 

1811,  for  it  contains  no  revocation  of  that  deed ;  and      Latham. 
of  the  allegation  that  the  predecessor  had  resigned  no 
proof  was  offered. 

Fourthly,  The  deed  of  the  5th  Jtdy  1824,  must  be 
taken  most  strongly  against  the  grantors ;  Lit.  s.  d70. 
Plowd.  134.;  the  commissioners  are  therefore  estopped 
to  deny  the  recital  of  any  particular  fact;  Co.  Lit,  352.  a. 
Sees  V.  Llat/d  {a) ;  and  having  failed  to  substantiate  in 
evidence  the  recital  of  the  predecessor's  resignation, 
they  are  estopped  from  averring  any  other  right  in 
law  or  fact  to  justify  the  granting  of  the  office  to  the 
successor. 

Fifthly,  That  allegation  of  resignation  was  the  most 
material  fact  for  the  consideration  of  the  jury;  for 
unless  that  allegation  were  true,  the  office  was  full,  and 
if  a  man  grant  that  to  one  which  he  hath  before 
granted  to  another  for  the  like  term,  the  second  grant 
will  be  void. 

Wightman  for  the  Defendant,  contended  that  though 
the  statute  48  G.  3.  c.  1.  contemplated  permanent  re- 
gulations in  the  office  of  paymaster  of  exchequer  bills, 
it  did  not  contemplate  the  appointment  of  irremovable 
functionaries,  an  appointment  wholly  incompatible  with 
the  security  of  the  public,  where  the  officer  has  the  dis- 
bursement of  large  sums  of  money ;  that  the  words  ^^Jrom 
time  to  time**  in  the  statute  would  be  superfluous,  if  a  power 
of  removal  and  re-appointment  were  not  implied;  and  that 
the  powers  of  revocation  expressly  introduced  into  other 
statutes  were  only  ex  abundanti  cauteld.  Then,  the  in- 
strument of  June  21.  181 1  was  not  a  deed,  but  merely  a 
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writing  under  seal,  like  an  award.  The  statute  did  not 
require  a  seal ;  and  if  the  commissioners  bad  no  power 
to  appoint  for  life,  the  writing  could  not  confer  such  an 
estate.  If  the  appointment  was  only  during  the  plea- 
sure or  will  of  the  commissioners,  the  nomination  of  a 
new  officer  was  a  sufficient  determination  of  their  will  to 
revoke  the  former  appoint^ment ;  as  a  demise  to  a  new 
tenant  would  revoke  an  estate  at  will  in  a  former  tenant. 
And  it  was  not  necessary  that  the  PlaintifTs  resignation 
should  be  shewn ;  for  if  he  had  only  an  interest  during 
pleasure,  the  new  appointment  was  an  efiectual  deter^ 
mination  of  such  interest. 

Cur.  adtK  vkU. 


TiNDAL  C.  J.  This  case  comes  before  us  from  the 
Court  of  King's  Bench,  and  the  questions  raised  upon 
the  record,  arise  upon  a  bill  of  exceptions  tendered  by 
the  Plainti£P  below,  who  is,  also,  the  Plaintiff  in  error, 
to  the  directions  given  to  the  jury  on  the  trial  of  the 
cause,  by  the  late  Lord  Tenterden^  then  Chief  Justice  of 
the  Court  of  King's  Bench. 

The  Plaintiff,  at  the  trial  of  the  cause,  took  five  ex- 
ceptions to  the  direction  given  by  the  Chief  Jastioe  to 
the  jury ;  of  which,  the  first  was  in  substance  this :  — 
That  by  the  legal  construction  of  the  several  clauses  of 
the  statute,  48  G.  3.  c,  1.,  the  tenure  of  the  oflBce  of  one 
of  the  paymasters  of  exchequer  bills  is  not,  as  was  stated 
by  the  Chief  Justice  to  the  jury,  *^  during  pleasure  only,** 
but  a  tenure  during  good  behaviour.  Upon  this,  the  first 
exception,  and  by  far  the  most  important,  as  the  an- 
swer to  all  the  other  exceptions  appears  to  dq>end  on 
this  point,  we  are  all  of  opinion  that,  according  to  the 
legal  construction  of  the  statute  above  referred  to,  the 
tenure  of  the  office  of  a  paymaster  of  exchequer  bills  is 
a  tenure  during  pleasure  only,  and  not  during  good 
behaviour,  or  (which  is  the  same  in  contemplation  of 
law)  for  the  life  of  the  grantee. 

At 


IN  THE  Third  Year  of  WILLIAM  IV.  70S 

As  the  office  of  a  paymaster  of  exchequer  bills  is  not  1833. 
an  ancient  common  law  office,  of  which  the  duration  and 
the  appointment  are  governed  by  ancient  usage,  but  is 
an  office  of  modern  origin,  and  not  made  the  subject  of 
l^rijilative  enactment  until  the  statute  above  referred  to, 
the  question  as  to  its  duration  and  tenure  is  no  other 
than  an  inquiry  into  the  meaning  and  intention  of  the 
statute  itself.  And  looking  to  the  object  of  the  act,  the 
language  of  the  act,  and  the  various  provisions  con- 
tained in  it,  we  think  the  meaning  and  intention  of  the 
i^islature  was,  that  the  appointment  should  be  during 
pleasure  only,  and  not  during  the  life  of  the  grantee. 

The  object  of  the  new  provision  appears  with  sufficient 
certainty,  by  the  preamble  to  the  tenth  section:  **  Whereas 
by  reason  of  the  multiplicity  of  payments,  which  may 
be  to  be  made  in  paying  off  exchequer  bills,  it  may  be 
difficult,  if  not  impossible,  that  every  payment  should 
be  made  by  the  several  officers  of  the  receipt  of  the 
exchequer;  therefore,  and  to  the  end  the  exchequer 
may  regularly  be  discharged  of  all  the  monies  required 
by  any  act  to  be  applied  for  paying  off  any  exchequer 
bills,  and  other  charges  attending  the  same,  be  it 
enacted,"  &c.  The  object,  therefore,  expressed  by  the 
legislature  in  this  preamble,  was  to  secure  the  due  and 
regular  payment  of  the  exchequer  bills  from  time  to 
time  directed  to  be  paid  off,  by  giving  new  and  additional 
assistance  to  the  officers  of  the  receipt  of  the  exchequer, 
whenever  such  assistance  should  be  necessary.  The 
assistance  contemplated  by  the  act  was  necessarily  un- 
certain, both  in  its  extent  and  its  duration.  The  issue 
of  exchequer  bills  might  at  one  time,  and  under  one 
state  of  circumstances,  be  much  larger  than  at  another; 
it  might  be  large  in  time  of  war,  inconsiderable  in  time 
of  peace ;  and,  consequently,  the  regular  discharge  of 
the  exchequer  of  all  monies  applied  to  the  payment  of 
ezdiequer  bills,  might  require  at  one  time  a  greater,  and 
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1838.  at  another  a  smaller  number  of  officers.  Any  giveD 
number  of  officers,  therefore,  however  well  adapted  to 
the  exigencies  of  the  public  at  the  time  of  their  appoint- 
ment, might  be  insufficient  for  the  despatch  of  business, 
or  might  be  unnecessarily  large  at  a  subsequent  period. 
Indeed  it  is  within  the  reach  of  possibility  that  all  the 
exchequer  bills  might  be  paid  off,  and  no  issue  of  any 
new  bills  take  place ;  in  which  case,  the  officers  of  the 
receipt  of  the  exchequer  would  stand  in  need  of  no 
assistance  whatever.  The  object,  therefore,  of  the  act 
could  not  be  that  any  certain  definite  number  of  pay- 
masters, and  other  officers,  should  be  permanently  ap- 
pointed, but  that  there  should  at  all  times  be  a  number 
adequate  and  sufficient,  and  not  more  than  adequate 
and  sufficient,  for  the  regular  payment  of  the  bills 
which  might  be  outstanding  at  any  particular  time. 
The  language  of  the  enacting  part  of  the  section  leads 
to  the  same  conclusion.  It  is  enacted  that  the  com- 
missioners of  the  treasury  **  shall  and  may,"  which,  ibr 
this  purpose,  may  be  taken  to  be  compulsory  on  them, 
*^  from  time  to  time,  by  writing  under  tlieir  hands,  con- 
stitute and  appoint  such  person  and  persons  as  they 
shall  think  fit  to  be  the  paymaster  or  paymasters,  and 
shall  and  may  appoint  a  comptroller,  and  such  other 
officers  and  clerks  as  they  shall  deem  necessary,"  to  pay 
off  the  exchequer  bills  in  the  particular  manner  stated  in 
the  tenth  section  of  the  statute.  The  enacting  words  of 
the  clause,  therefore,  are  equally  free  from  any  re- 
striction as  to  the  number  of  paymasters  or  other 
officers.  Under  these  words  it  might,  perhaps,  be  con- 
tended, that  they  could  appoint  but  one  comptroller^  as 
one  only  appears  to  be  mentioned ;  but  they  might,  at 
all  events,  appoint  as  few  or  as  many  paymasters^  and 
other  officers  and  clerks,  as  the  exigency  of  the  public 
service  might  require.  They  might  begin  with  appointing 
one  paymaster  only,  if  they  thought  one  paymaster,  and 
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the  clerks  and  officers  under  him,  sufficient  at  first ;  and, 
when  need  required,  they  might  appoint  another  pay- 
master, and  so  on  from  time  to  time,  until  there  were 
as  many  as  they  thought  necessary.     Such  is  the  obvious 
and  necessary  construction  of  die  enacting  words  of  this 
section.     The  object,  therefore,  of  the  legislature  mani- 
festly being  that  of  providing  new  officers  in  aid  of  the 
old  officers  of  the  receipt  of  the  exchequer,  uncertain  in 
number,  but  adequate  at  all  times  to  the  discharge  of 
duties  varying  in  their  extent  and  demand  of  labour, 
unless  the  construction  be  adopted  that  the  appointment 
shall  be  during  pleasure  only,  such  object  cannot  be 
completely  attained.     For  if  the  appointment  is  neces- 
sarily  during  good   behaviour,    that  is,   for  life,   the 
commissioners  of  the  treasury  might,   indeed,   always 
increase  the  number  when  the  service  of  the  public  de- 
manded more ;  but  they  could  never  reduce  the  number, 
when,  from  new  circumstances,  it  became  greater  than 
the  performance  of  the  public  service  required.     It  is, 
therefore,  upon  the  principle  that  the  object  of  the  act 
cannot  be  completely  carried  into  effect,  if  the  commis- 
sioners of  the  treasury  have  only  a  power  to  appoint,  but 
no  power  to  remove,  that  we  hold  the  construction  of 
the  act  to  be  that  the  power  to  appoint  is  a  power  to 
appoint  during  pleasure  only,  and  not  for  life.     Again, 
the  power  given   to  the  commissioners  of  appointing 
paymasters,  is  expressed  in   the  enacting  part  of  the 
tenth  section  in  precisely  the  same  language  as  that 
which  authorizes  them  to  appoint  ^^  such  other  officers 
and  clerks  as  they  shall  deem  necessary."     The  same 
words,  in  the  same  sentence,  must  receive  the  same 
construction:  but  it  would  surely  be  an  unreasonable 
construction  of  the  clause  to  say,  that  all  the  officers  and 
clerks  appointed  to  assist  the  paymasters  had  a  freehold 
interest  in  their  office,  and  were  not  removeable  at  the 
pleasure  of  the  commissioners. 
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1858.  The  provisions  contained  in  the  l£th  sectioo  of  the 

act,  appear  to  us  to  lead  to  the  same  conclusion.  By 
that  section,  the  paymasters  are  to  have  and  receive  for 
Latham,  their  services  such  salaries,  rewards,  and  allowances  as  the 
commissioners  of  the  treasury,  for  the  time  being,  shall 
judge  to  be  reasonable,  and  shall  direct  to  be  allowed  to 
them.  The  general  terms  of  this  provision  include  an 
authority  to  diminish,  or  to  increase,  from  time  to  time, 
the  salaries  of  the  paymasters,  just  as  the  nature  of  their 
services  deserve.  The  commissioners,  therefore,  under 
this  section,  might  undoubtedly  reduce  the  salary  to  a 
nominal  sum,  if  the  duties  of  the  office  should  become 
merely  nominal.  But  it  is  surely  much  more  consistent 
with  the  general  object  of  the  act,  that  they  may  alto- 
gether dispense  with  the  officers  themselves  when  they 
think  them  no  longer  of  use,  that  is,  that  they  sbottU 
have  the  power  of  removing  them  at  pleasure,  than  that 
the  officers  should  continue  to  hold  their  offices  for  life^ 
without  any  real  salary,  and  without  any  duty  to  per- 
form. For  it  would  seem  to  be  an  unreasonable  con* 
struction  of  the  act,  to  hold,  that  if  ten  paymasters  had 
been  appointed  when  ten  were  necessary,  and  from  a 
change  of  circumstances  one  alone  was  sufficient  to  per- 
form all  the  duties,  yet  that  the  commissioners  of  the 
treasury  have  no  power  of  removing  the  nine^  but  most 
still  retain  the  full  number  at  a  tenth  part  of  the  salary 
to  each.  We,  therefore,  think  the  meaning  and  inten- 
tion of  the  statute  was,  and  consequently  that  the  neces- 
sary construction  of  it  must  be,  that  the  office  so  newly 
created  was  to  be  determined  at  pleasure,  and  was  not 
an  office  for  life. 

It  is  objected,  however,  by  the  Plaintiff  in  errcMV  that 
the  general  preamble  to  the  act  contemplates  the  esta- 
blishment, for  the  first  time,  of  ^erman^n^  regulations 
for  the  making,  issuing,  and  paying  off  exchequer 
bills;   and   it  is  contended,    that  the  conuniasioDers 
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of  the  treasury  have,  consequently,  only  a  power  1888. 
to  select  proper  persons,  not  a  power  to  displace  or 
remove  them.  But  we  think  this  consequence  does  not 
necessarily  follow.  It  may  be  true  that  the  commis- 
sioners of  the  treasury  for  the  time  being  have,  under 
the  act,  a  permanent  power  of  selecting  paymasters  and 
other  officers,  and  of  making  regulations ;  but  it  does 
not  follow,  that  the  office  itself  of  paymaster  should  be 
on  that  account  permanent  during  the  life  of  the  ap- 
pointee. The  regulations  established  under  the  act  for 
the  paying  off  exchequer  bills  will  be  just  as  permanent, 
whether  the  commissioners  have  the  power  to  appoint 
paymasters  for  life,  or  during  pleasure  only.  All  that 
the  statute  contemplates  is,  the  permanency  of  the  office, 
notwithstanding  the  change  by  appointment  of  new  seta 
of  commissioners  of  the  treasury ;  not  the  permanency 
of  the  office  in  a  particular  individual,  or  that  the  regu- 
lations which  have  been  once  made  should  be  considered 
unalterable. 

It  is  further  objected,  that  by  the  Uth  section,  the 
paymasters  are  made  subject  to  such  rules  and  regu- 
lations as  to  the  performance  of  the  duties  of  their  office 
as  the  commissioners  shall  think  fit  or  reasonable  to 
establish  for  the  better  execution  of  the  act,  and  the 
satisfaction  of  the  proprietors;  and  it  is  contended, 
that  such  provisions  would  be  altogether  unnecessary, 
if  the  commissioners  have  the  power  of  dismissal,  or  if 
the  appointments  were  during  pleasure  only.  If,  indeed, 
acts  of  parliament  never  contained  any  thing  but  what 
was  strictly  necessary,  this  argument  might  be  entitled 
to  some  weight ;  but  if  the  necessary  inference  to  be 
drawn  from  the  other  parts  of  the  act  is,  as  we  conceive 
it  to  be,  that  the  commissioners  can  appoint  during 
pleasure  only,  then  this  provision,  even  though  in  strict- 
ness unnecessary,  must  be  considered  as  introduced  pro 
majori  cauteld  only.  But  we  think  this  clause  not  with- 
out 
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out  its  use,  even  though  the  office  of  paymaster  should 
be  held  to  be  an  office  during  pleasure.  For  under  it 
the  commissioners  of  the  treasury  would  have  power  to 
make  regulations  to  bind  successive  paymasters,  once 
for  all,  instead  of  making  them  de  novo  upon  each  new 
appointment 

It  is  then  argued,  that,  as  no  mention  is  made  in  tlus 
section  of  the  power  of  dismissal,  it  must  be  considered 
that  none  such  exists.  The  answer  to  this  argument 
appears  to  be,  that  the  clause  only  refers  to  the  duty  of 
the  officer,  whilst  he  continues  such  oflBcer,  and  such 
particulars  only  are  mentioned,  as  equally  relate  to  the 
duties  of  the  office  whether  it  be  for  life  or  during 
pleasure:  the  clause  being  framed  with  reference  to 
the  duties  of  the  office,  not  to  the  duration  of  it 
Upon  the  whole,  therefore,  that  clause  seems  to  leave 
the  question  where  it  was  before. 

It  is  further  objected,  that  the  statute  is  a  remedial 
act,  and  is,  therefore,  to  be  construed  liberally ;  that 
one  of  the  mischiefs  intended  to  be  remedied,  was  the 
want  of  permanency  of  the  office  of  paymaster,  which 
before  the  passing  of  the  act  was  at  pleasure  only,  being 
limited  in  duration  to  the  continuance  in  office  of  the 
commissioners  of  the  treasury  by  whom  such  appoint- 
ment was  made.  It  may  be  granted,  that  one  object  of 
the  act  was  to  make  the  office  permanent ;  but  if  the 
officer  continues  to  hold*  his  office,  as  undoubtedly  he 
now  will,  notwithstanding  the  change  of  the  commis- 
sioners of  the  treasury,  that  object  is  equally  answered 
whether  the  office  itself  be  for  life  or  during  pleasure 
only.  But  then  it  is  argued,  that  the  appointment  for 
life  is  the  only,  or  at  all  events  the  best  mode  by  which 
the  persons  appointed  can  be  expected  to  become  quali- 
fied to  perform  the  duties  of  the  office.  It  may  be, 
however,  at  least  doubtful  whether  such  conclusion  is 
just,  when  applied  to  an  office  which  is  merely  minis- 
terial, 
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terial,  and  not  in  its  nature  demanding  any  very  great        18SS. 
extent  of  experience  or  ability,  but  depending  for  its 
discbarge  in  a  more  especial  manner  on  the  industry, 
assiduity  and  integrity  of  the  officer. 

Lastly,  it  is  argued,  that  if  the  terms  of  this  statute 
be  doubtful,  it  ought  to  be  construed  by  analogy  to 
various  other  statutes,  cited  on  the  part  of  the  Plaintiff, 
in  which  a  similar  provision  as  to  the  appointment  of 
officers  has  been  made,  and  in  all  of  which  it  is  urged, 
that  whenever  it  is  intended  there  should  be  a  power 
of  revocation  or  dismissal,  such  power  is  expressly 
reserved  by  the  act,  or  the  appointment  itself  is  directed 
to  be  made  during  pleasure  only. 

This  kind  of  argument  is  well  founded  only  in 
the  cases  where  the  construction  of  a  statute  is  doubtful 
or  obscure ;  but  in  the  present  case,  we  think  the  con- 
strucdon  of  this  statute,  for  the  reasons  before  given,  is 
clear  and  unambiguous.  Where,  however,  such  powers 
of  revocation  or  dismissal  are  expressly  given  by  any 
act,  in  which  the  necessary  object  of  the  act  itself  im- 
plies, as  here,  that  the  officer  shall  be  appointed  during 
pleasure  only,  we  think,  in  such  cases,  the  insertion  of 
the  power  of  dismissal,  or  of  the  clause  that  the  appoint- 
ment is  held  during  pleasure  only,  must  be  referred  to  the 
principle  before  adverted  to,  namely,  that  the  provision 
is  inserted  ex  abmdanti  and  pro  majori  cauteli  only. 

As  we  think,  for  the  reasons  above  given,  the  first 
exception  must  be  overruled,  those  exceptions  which 
follow  will  require  less  discussion.  For,  as  to  the  second 
exception,  viz.,  that,  upon  the  legal  construction  of  what 
is  called  the  deed  poll,  by  which  the  Plaintiff  was  ap- 
pointed, he  had  a  freehold  in  his  office,  the  first  ob- 
servation which  arises  is,  that  the  instrument  is  no  deed 
at  all.  The  mere  annexation  of  a  seal  will  not  make  an 
instrument  a  deed  which  is  not  a  deed  in  its  own  nature* 
An  award  by  an  arbitrator,  although  under  seal^  does 

not 


710  CASES  IN  EASTER  TERM 

1833.        not  thereby  become  a  deed.     And  in  the  present  case, 
Smyth       ^^^^  the  commissioners  have  merely  a  statutory  power 
V.  to  constitute  paymasters  '^  by  writing  under  their  hands,** 

Latham.  ^Jj^  annexation  of  a  seal,  without  the  requisition  or 
authority  of  the  statute,  will  not  give  a  di£ferent  effisct, 
or  impart  difierent  legal  consequences  to  the  instrument 
by  which  the  authority  is  executed,  than  if  the  commis- 
sioners had  appointed  by  writing  under  their  hands 
only.  But  the  more  direct  answer  to  this  exception  is^ 
that  if  the  commissioners  had  no  authority  by  the  statute 
to  appoint  for  life,  whatever  may  be  the  frame  of  the 
instrument  by  which  they  make  the  appointment,  it 
cannot  create  a  greater  estate  than  they  had  power  bjr 
the  statute  to  grant. 

The  Srd  exception  to  the  chai^  of  the  Chief  Justice 
is,  that  even  if  the  deed  poll,  21st  of  June  1811,  granted 
the  office  to  the  Plaintiff  during  pleasure  only,  still  the 
deed  poll  of  5th  o(  January  1824  is  no  legal  revocatkn 
of  such  pleasure,  inasmuch  as  it  contains  no  distinct 
clause  of  revocation,  and  no  provision  which  rendered 
such  clause  unnecessary.  But  when  it  is  considered 
that  the  subsequent  appointment  is  that  of  a  new  officer 
in  the  stead  and  place  of  Mr.  Smithy  it  seems  to  bear  so 
close  an  analogy  to  the  case  of  tenancy  at  will,  where  a 
demise  to  a  new  tenant  would  be  a  determination  of  the 
will  as  to  the  former  tenant,  as  to  make  it  difficult  to 
maintain  that  the  new  appointment  is  not  a  virtual  re- 
vocation of  the  former :  at  all  events,  as  the  appointment 
of  the  Defendant  to  the  same  office^  and  to  the  receipt  of 
the  same  salary^  is  the  sole  ground  upon  which  the 
PlaintiflT  founds  his  right  to  recover  in  this  action,  we 
think  it  cannot  be  contended  by  him  that  such  new  ap- 
pointment, inconsistent  with  the  continuance  of  the 
former,  is  not  a  sufficient  revocation,  in  fact,  of  the 
pleasure  of  the  commissioners  that  the  Plaintiff  should 
continue  in  his  office. 

The 
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The  4th  ground  of  exception  is,  that  the  commis- 
sioners having  stated  in  the  appointment  of  the  Defend- 
ant,  that  the  Plaintiff  had  resigned  his  office,  and  this 
allegation  not  having  been  proved,  the  subsequent  ap- 
pointment cannot  operate  as  a  revocation  of  the  former. 
But  we  agree  entirely  in  opinion  with  the  late  Lord 
Chief  Justice,  that  the  fact  of  resignation  was  not  a  fact 
necessary  to  be  proved  by  the  Defendant  in  this  cause ; 
and  that,  whether  the  Plaintiff  had  resigned  or  not,  the 
fiu:t  of  the  appointment  of  a  successor  to  the  same  office 
was  a  sufficient  indication  of  the  commissioners'  pleasure 
that  be  should  no  longer  continue  in  the  possession  of 
the  office. 

And  this  gives  the  answer  to  the  5th  and  last  excep- 
tion taken,  viz.,  that  the  Defendant  was  bound  to  prove 
the  &ct  of  resignation.  In  the  first  place,  it  is  no  fact 
asserted  by  the  Defendant;  but  secoiidly,  and  prin- 
cipally, it  is  a  fact  immaterial  to  the  issue  between  the 
parties;  for,  as  the  office  is  an  office  during  pleasure 
only,  the  will  of  the  commissioners  to  determine  the 
former  appointment  has  been  sufficiently  declared  by 
the  appointment  of  a  successor.  But  we  think,  inde- 
pendently of  the  reasons  before  given  for  overruling  the 
several  exceptions  taken  by  the  Plaintiff  at  the  trial, 
that  upon  another  ground  he  is  not  entided  to  the  judg- 
ment of  this  Court.  For,  either  the  Defendant  has,  as 
the  Plaintiff  contends,  been  put  into  his,  the  Plaintiff's 
place,  and  appointed  his  successor  to  the  same  identical 
office,  and  in  that  case  the  new  appointment  operates  as 
a  revocation  of  the  Plaintiff's  grant;  or  the  Defendant 
has  not  been  placed  in  the  very  same  identical  office, 
and  in  that  case  the  Plaintiff's  grant  is  still  unrevoked, 
and  in  existence;  the  Plaintiff  is  still  one  of  the  pay- 
masters of  the  exchequer ;  and  as  the  commissioners  of 
the  treasury  are  not  limited  in  the  number  of  pay- 
masters appointed,  it  follows  that  the  Defendant  has 

been 
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18SS.  been  appointed  to  another  and  distinct  paymastership 
from  that  of  the  Plaintiff.  Upon  the  latter  supposition, 
the  money  received  by  the  Defendant  has  not  been 
money  received  in  respect  of  the  Plaintiff's  office,  as  is 
the  case  where  there  can  be  but  one  ofiScer,  and  the 
officer  de  facto  has  received  the  several  fees  paid  for 
performing  the  duties  of  the  office  ;  but  the  money  re- 
ceived by  the  Defendant  is  the  amount  of  salary  and 
allowances  received  by  him  in  respect  of  his  own 
appointment ;  and  in  that  case,  such  moncj  cannot  be 
money  had  and  received  to  the  use  of  the  Plaintiff 
And,  indeed,  we  cannot  but  think  the  decision  at  whidi 
we  have  arrived  is  no  less  consistent  with  the  justice  of 
the  case  than  with  the  rule  of  law.  For  it  wonld  indeed 
have  been  most  unjust  with  respect  to  the  present  De- 
fendant, that  after  having  performed  the  duties  of  the 
office  for  nearly  six  years,  he  should  be  called  upon  to 
pay  over  the  emoluments  of  it  to  the  Pluntifi^  who  had 
bestowed  neither  labour  nor  time  in  the  execution  of  its 
duties,  nor,  for  any  thing  that  appears  in  this  special 
verdict,  had  given  any  previous  notice  to  the  Ddendant 
of  his  intention  to  dispute  his  appointment. 

Upon  the  grounds  above  stated,  we  think  the  ezc^ 
tions  tendered  at  the  trial  are  tmtenable,  and  must  be 
overruled;  and  that  in  no  view  of  this  case  can  the 
Plaintiff  be  entitled  to  judgment  in  his  favour,  but  that 
the  judgment  of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 
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Hodges  v.  Lord  Litchfield.  April  %4* 

T^HE  Plaintiff  declared  in  assumpsit    for    damages  In  assumpsit 

occasioned  to  the  Plaintiff  by  the  Defendant's  re-  ^^^  ^^^^ 

fiisal  to  perform  an  agreement  for  the  sale  of  an  estate  ment  to  sell 

by  the  Defendant  to  the  Plaintiff.     By  the  agreement  ^**^**^^ 

set  out,  it  appeared  that  the  Plaintiff  had  paid  1500/.  ^  jji^^  the 

towards  the  purchase  money,  and  that  the  estate  was  Defendant  to 
J        .1     1  .       ^.^t       ,  ,  select  certun 

described  as  paying  tithes  by  a  modus.  ^£  scTenl  alle- 

After  averring  the  Defendant's  breach  of  the  agree-  gadons  of 
ment,  the  Plaintiff  alleged  his  damage  as  follows :— By  ^!°^^^' 
reason  of  which  said  several  premises,  the  Plaintiff  not  giogi^  count, 
only  lost  and  was  deprived  of  all  the  benefits  and  ad*  ^^^  p^y 
vantages  which  might  and  would  otherwise  have  arisen  ^'^^^  ^^^ 
and  accrued  to  him  from  the  completion  of  the  said  particuUr 
purchase  by  the  Plaintiff,  but  was  put  to  great  charges  *J*«g*"oni. 
and  expenses,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  1000/.,  in  and  about  the 
negotiating  and  agreeing  for  the  purchase  of  the  said 
estate  by  the  said  articles  agreed  to  be  sold,  and  having 
the  same  conveyed; — and  in  and  about  the  investigating 
the  title  to  the  said  estate,  and  the  existence  and  effect  of 
the  said  supposed  modus  in  the  said  articles  mentioned; — 
and  in  and  about  the  defence  of  and  in  a  certain  suit, 
commenced  and  prosecuted  by  the  Defendant  against 
the  Plaintiff  in  the  Ck)urt  of  Chancery,  for  compelling  a 
specific  performance  by  the  Plaindff  of  the  said  articles 
of  agreement,  and  in  which  suit,  the  bill  filed  by  the 
Defendant  against  the  Plaintiff  was  dismissed  by  the 
same  Court ;  —  and  in  and  about  the  making  and  per- 
forming of  divers  joumies,  and  otherwise  respecting  the 
said  purchase :  —  and  also  thereby  the  Defendant  lost 
and  was  deprived  of  a  great  part  of  the  gains  and 

profits 
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profits  which  he  might  and  would  otherwise  have  made 
and  acquired  from  using  and  employing  the  said  sum  of 
1500/.,  so  paid  by  him  as  aforesaid,  and  other  monies 
provided  and  kept  by  the  Plaintiff  for  the  completion  of 
the  said  purchase ;  —  and  suffered  and  sustained  divers 
losses  to  a  large  amount,  to  wit,  to  the  amount  of  9Q0L 
on  the  resale  of  certain  sheep,  bricks,  and  hurdles, 
purchased  by  the  Pluntiff  for  the  stocking  of  the  said 
farms,  lands,  and  hereditaments,  and  improving  die 
same,  with  a  view  to  the  completion  of  the  said 
purchase. 

The  Plaintiff  delivered  the  following  particular  of  his 
demand :  — 

To  interest,  at  1  per  cenUy  on  1500/.  de- 
posit, firom  7th  of  November  1828  to 
2Sd  of  June  1832,  when  the  deposit  was 
returned  -  -  -  j^54     S    S 

To  monies  paid  by  the  Plaintiff  in  and 
about  the  negotiating  and  agreeing  for 
the  purchase  of  the  estate  to  be  sold  by 
the  Defendant  to  the  Plaintifi^  and 
having  the  same  surveyed,  and  in  and 
about  the  investigating  of  the  title  to 
the  said  estate,  and  the  existence  and 
effect  of  a  supposed  modus  in  lieu  of 
tithes,  to  which  the  same  was  stated  to 
be  subject,  and  the  making  and  per- 
forming of  divers  journies,  and  other- 
wise respecting  the  said  purchase  •  262  1  5 
To  the  amount  of  the  extra  costs  paid  by 
the  Plaintifl^  in  and  about  his  defence  of 
certain    suit    commenced   and    pro- 


a 


secuted  against  him  by  the  Defendant 
in  the  Court  of  Chancery,  for  com- 
pelling a  specific  performance  by  the 
Plaintiff  of  certain  articles  of  agreement^ 


bearing 
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bearing  date  the  7th  of  November  1828,  18SS. 

and  in  which  suit  the  bill,  filed  by  the 
Defendant  against  the  Plaintifl^  was 
dismissed  by  the  same  Court  -  ^227  9  3 
To  the  amount  of  the  losses  sufiered  and 
sustained  by  the  Piaintifi*  in  the  resale 
of  certain  sheep,  bricks,  and  hurdles, 
purchased  by  the  Plaintiff  for  stocking 
and  improving  the  farms,  lands,  and 
premises  mentioned  in  the  said  articles 
of  agreement,  with  a  ^iew  to  the  com- 
pletion of  the  said  purchase  -  100    0    • 

Talfourd  Serjt.  obtained  a  rule  nisi  to  pay  money  into 
Couvt,  upon  the  allegations  in  the  first  count  of  the 
declaration,  of  damage,  occasioned  by  loss  of  interest  on 
the  1500/.,  and  by  expenses  incurred  in  negotiating  and 
agreeing  for  the  purchase  of  the  estate,  in  having  the 
sanoe  surveyed,  and  in  investigating  the  title  to  the 
estate,  and  the  existence  and  effect  of  the  supposed 
modus  in  lieu  of  tithes. 

Wilde  SeT]i.  who  shewed  vcause  against  the  rule,  re* 
ferred  to  Hallett  v.  East  India  Company>{a\  Salt  ^. 
Salt  {b\  Strong  v.  Simpson  (c),  and  Fail  v.  Pick/brd{d)f 
as  conclusive  authorities  to  shew  that  money  cannot  be 
paid  into  Court,  in  an  action  like  this,  for  unliquidated 
damages ;  still  less  upon  a  selected  portion  ^of  an  entire 
count.  The  effect  of  confining  the  payment  to  par« 
ticular  allegations  would  be  to  try  the  cause  on 
affidavit. 

Talfourd,  If  the  damages,  though  unliquidated,  are 
capable  of  being  estimated,  money  may  be  paid  into 

(a)  %  Burr.  ixao.  (c)  3  fi.  Cff  P.  14* 

{b)  %T.IL  47.  W  »^-  ^  ^-  *34. 

Vol.  IX.  8  A  Courts 
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1888.  Ck)urt,  and  the  mere  form  of  action  will  not  preclude 
.  such  payment.  Fleuro  v.  Thornhill  (a),  HtUton  v.  Bd- 
ton.  {b)  And  that  part  of  the  count  being  excluded  on 
which  the  damages,  if  any,  may  be  more  especially  deemed 
unliquidated,  the  paying  in  on  the  residue  of  the  coant 
would  be  the  same  thing  as  paying  in  on  an  action  od  a 
surveyor's  bill.  But  no  action  lies  for  the  third  and 
fourth  item  in  the  Plaintiff's  particnlar.  Damages 
cannot  be  recovered  for  the  loss  of  profits  contingent 
upon  a  bargain ;  Walker  v.  Moore  (c) ;  or  for  the  costs  of 
a  Chancery  suit,  which,  if  the  Plaintiff  had  been  entitled 
to  them,  would  have  been  awarded  to  him  in  the  Court 
of  Chancery. 

TiNDAL C J.  la  thecase supposed,  the  sunreyor would 
have  been  acting  on  a  contract;  here  be  proceeded 
fir  mero  motu.  Besides,  you  have  broken  a  oontract  with 
the  Plaintiff^  why  is  the  Court  to  help  you  to  pare 
down  his  demand,  ao  as  to  compel  him  to  go  to  trial  at 
bis  own  risk. 

Park  J.  I  decide  .on  the  ground  that  it  is  not  the 
practice  to  allow  a  party  to  pay  money  ioto  Court  on 
part  of  a  count 

Oaselee  J.  concurred. 

Aldersom  J.  The  whole  count,  taken  together, 
being  in  substance  a  demand  of  unliquidated  damages, 
we  cannot  interfere. 

Rule  discharged. 

[•a)  2  m  Bl.  1078.  (<)  10  B.  &r  C,  4i6. 

{b)  iK  BL  199.  n. 


IN  Tus  TaiED  YuAR  ov  WILLIAM  IV. 


Reynard,  Assignee  of  Birch,  an  Insolvent,  tu      April  %a. 

Robinson. 

T  J  PON  a  special  case  from  the  Northern  Circuit,  it  was  5^^.  xoih, 
stated  that  the  Defendant  lent  to  the  insolvent,  in  Defendanty 
or  about  the  month  of  November  18S0,  the  sum  of  40£  aoScitioT"* 
upon  the  application  of  the  insolvent's  brother,  John  wrote  to  his 

Birchf  and  under  a  stipulation  that  it  was  to  be  repaid  ^«^^^» 

want  my 

in  a  few  months.     The  money  being  only  advanced  for  money,  and 
a  short  period,  no  security  was  taken.  ^^*^  h»^  "^ 

in  a  ff\f  \ir6eksL^ 

By  letter  of  June  18SI,  the  Defendant  applied  for  j^^^  \f  y^^  ^^ 
payment ;  but  not  bring  or 

The  insolvent  not  having  paid  the  money,  another  *^  j  "\  ^ 
letter  was  written,  and  sent  by  the  Defendant  to  him,  as  put  it  into  the 
follows  :  —  ^*"*^'  ®^  ^ 

"  September  10th,  18 Si.       get/***^  *° 

*^  I  wrote  to  you  some  months  ago,  to  desire  you  to      In  the  be- 
bring  me  the  money  I  lent  you  last  November^  to  which  ^^^^tf  • 
I  have  received  no  reply.     I  fully  expected  you  would  consequence 
have  paid  it  back  about  May-davj  and  I  think  it  stranse  -o^  thw  letter, 
I  have  not  seen  or  heard  from  you.     rsow,  the  fact  is,  ^hen  in  in- 
I  want  the  money,  and  must  have  it  in  a  few  weeks ;  and  tolvent  cir- 
•if  you  do  not  bring  or  send  it,  I  certainly  shall  put  it  ^id't]l""'L 
into  the  hands  of  an  attorney  to  get,  and  hope  you  will  On  the  iist 

save  me  the  trouble  and  yourself  the  expense  of  such  ®^  November 

J.         „  he  petitioned 

proceedmgs.  th^  Insolvent 

No  action  or  other  proceeding  in  the  law  was  com-  Debtors' Court 

menced  by  the  Defendant  against  the  insolvent  for  the    V   " .  *u  ij 

recovery  of  the  money ;  nor  was  any  attorney  or  solicitor  that  the  pay^ 

employed  to  brine  such  action  or  other  proceedinsf,  or  ""*"^  ^°  ^*" 
\    ^  ,    .         ,  fendantwas 

to  threaten  to  brmg  the  same.  not  voluntaty, 

within  the 
meaning  of  s»  $%•  7C4*  f«57*»  although   the   Defendant  never  commenced  in 
action. 

3  A  2  In 
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In  the  beginning  of  October  1831,  Joseph  Birch j  the 
insolvent,  (who,  as  it  afterwards  appeared,  was  then  in 
insolvent  circamstances,)  in  consequence  of  the  letters 
above  mentioned,  repaid  the  said  sum  of  40/.  to  tlie  De- 
fendant When  the  payment  was  made,  the  insolvent 
told  Defendant  that  he  need  not  be  alarmed  about  his 
money,  as  he  could  pay  all  his  creditors  20«.  in  the 
tk>nnd. 

The  insolvent  was  arrested  on  the  18th  of  November 
li^31,  at  the  suit  of  the  Plaintiff,  for  debt,  and  was  com- 
mitted to  York  castie  on  the  2 1st.  He  presented  bb 
petition  to  the  Court  for  relief  of  insolvent  debtors,  and 
executed  the  usual  assignment  of  his  estate  and  effects, 
pursuant  to  the  statute,  on  the  23d  of  November  1851, 
and  was  declared  and  adjudged  to  be  entitled  to  the 
benefit  of  the  act  of  parliament  for  the  relief  of  insolvent 
debtors,  on  the  7th  of  March  1832. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther or  not  the  payment  of  the  said  sum  of  40£.,  made 
by  the  insolvent  to  the  Defendant  under  the  -circum- 
stances above  mentioned,  was  a  voluntary  payment  or 
transfer  of  money  within  the  meaning  of  the  thirty-second 
section  of  the  statute  7  G.  4.  r.  57. ;  and  if  the  Court 
should  be  -of  opinion  that  it  was  a  voluntary  payment 
or  transfer  of  money  within  the  meaning  of  the  last 
mentioned  section,  a  verdict  was  to  be  entered  for  the 
Plaintifi^  damages  40/. ;  but  if  otherwise,  a  verdict  was 
to  be  entered  for  the  Defendant 


Wilde  Seijt.  for  the  Plaintiff.  By  7  G.  4.  r.  5%  $.  52. 
it  is  enacted,  <^  That  if  any  prisoner  who  shail  Ule  bis 
or  her  petition  for  his  or  her  discharge  under  this  act, 
shall,  before  or  after  his  or  her  imprisohment,  being  in 
insolvent  circumstances,  voluntarily  convey,  assign^ 
transfer,  charge,  deliver,  or  make  over  any  estate,  real 
or  personal  security  for  money,  bond,  bill,  note,  money, 

proper^, 
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property^  goods,  or  effects  whatsoever,  to  any  creditor 
or  creditors,  or  to  any  person  or  persons  in  trust  for,  or 
to  or  for  the  use,  benefit,  or  advantage  of,  any  creditor 
or  creditors,  every  such  conveyance,  assignment,  trans- 
fer, charge,  delivery,  and  making  over,  shall  be  deemed, 
and  is  hereby  declared  to  be  fraudulent  and  void,  as 
against  the  provisional  and  other  assignee  or  assignees 
of  such  person  appointed  under  this  act:  provided  that 
no  such  conveyance,  &c.  shall  be  deemed  fraudulent  and 
void,  unless  made  within  three  months  before  the  com- 
mencement of  such  imprisonment."     This  was  a  volun- 
tary payment  made  within  three  months  of  the  insolvency. 
There  was  no  immediate  pressure,  no  actual  proceeding 
by  legal  compulsion ;.  and  the  statement  in  the  special 
case,  that  the  Defendant  paid  in  consequence  of  the  letter 
of  September  10.,  means  only  that  he  paid  subsequently 
to  the  receipt  of  iL     In  Herbert  v.  Wilcox  (a),  it  was 
held  that  a  payment  by  an  insolvent  to  a  creditor  within 
three  months  before  the  insolvent's  imprisonment,  was 
void  under  7  G.  4.  c.  57*^  $•  S2.,  although  the  word  j7aj^ 
was  not  employed   in   that  section ;  and  in   Cook  v. 
Itogers{b)  it  was  holden  by  the  Court,  that  where  a  bank- 
rupt made  a  payment  to  defendant  oa  the  eve  of  bank- 
ruptcy, as  he  said,  and  as  circumstances  indicated,  to 
benefit  the  defendant,  the  assignee  might  recover  the 
amount  of  the  defendant,  notwithstanding,  the  defendant 
adduced  evidence  to  shew  that  he  had  pressed  for  pay- 
ment, and  had  threatened  to  arrest  the  defendant. 


Tin  DAL  C.  J»  Upon  the  best  construction  of  the  facts 
in  this  case,  coupled  with  the  letter  of  the  lOth  of  Sep^ 
tembeTj  we  must  take  this  to  have  been  money  paid  under 
actual  pressure.  The  applicant  says,  ^^  I  want  the  money, 
and  must  have  it  in  a  few  weeks;  and  if  you  do  not 
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(b)  7  Bsngb.  438. 
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bring  or  send  it,  I  shall  certainly  put  it  into  the  hands 
of  an  attorney  to  get"  It  is  clear,  therefore,  that  he 
intended  to  have  recourse  to  legal  proceedings;  his 
letter  was  calculated  to  excite  the  debtor's  apprehensions, 
and  it  appears  to  have  had  the  effect,  for  the  money  was 
paid  in  three  weeks.  The  case,  in  finding  that  the 
money  was  paid  in  consequence  of  tliis  letter,  has,  in 
effect,  stated  the  legal  conclusion,  that  the  payment  was 
not  voluntary. 


Park  J.  Putting  ourselves  in  the  place  of  a  jory, 
which,  upon  this  statement  of  facts,  we  are  required  to 
do,  I  am  of  opinion  that  this  was  not  a  voluntary  pay- 
ment. So  far  from  giving  the  debtor  time,  the  letter  of 
the  creditor  requires  payment  in  a  few  weeks,  and  the 
debtor  pays  within  a  few  weeks  to  avoid  an  attome/s 
bill.  I  must  infer  that  this  was  done  in  compliance 
with  the  letter,  and  under  pressure ;  and  I  cannot  agree 
that  in  consequence  means  only  subsequently  to  the  re- 
ceipt of  the  letter.  It  is,  in  fact,  a  finding  that  the  pay- 
ment was  under  pressure. 


Gaselee  J.  If  the  letter  had  been,  <<  I  shall  npply 
to  my  attorney  if  you  do  not  pay  to-morrow,** — or,  "to- 
morrow fortnight,"  there  could  have  been  no  doubt 
But  I  think  the  letter  is  the  same  in  effect,  and  that  oar 
judgment  must  be  for  the  Defendant. 

Alderson  J.  By  stating  that  the  payment  was  made 
in  consequence  of  the  letter  of  the  10th  of  September^ 
the  Plaintiff  has  decided  the  case  against  himself. 

Judgment  for  the  Defendant. 
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Grottick  v.  Phillips  and  Others.  ^^'^  *^* 


^I^HE  Plaintiff,  as  assignee  of  Jolin  Gamaliel  IMyd,  I>eclaratioii  on 

the  sheriff  of  Warwickshirey  declared  that  he  had  ^^j  capias  in 
issued  a  capias  against  Samuel  Phillips  and  WiUiam  Phil-  ojjumpnt,  to 

lipSf  in  an  action  of  assumpsit,  indorsed  for  bail  for  20/.  ^  ^  ' '^ 

and  upwards,  commanding  the  sheriff  to  take  him  S»  P.  arrett  of  S.  P. 
ami  the  said  IV.  P.,  and  him  the  said  S.  P.  and  the  said  — *nd«he  ex- 
fV.P.  safely  to  keep,  until  the  said  5.  P.  and  the  said  bail-bond  con- 
JV.P.  should  have  given  bail,  or  made  deposit  in  an  action  ditioned  that 

of  assumpsit*  or  should  by  other  lawful  means  be  dis-    *   •  >  ou 
^     '  ^  appear  to 

charged ;  under  which  writ  the  sheriff  arrested  S.  P.,  and  answer  Plain- 
took  bail  for  him  to  the  action ;  on  which  occasion  S.P.,  ^^ff  ">*n»ction 

of  atjumpttt* 

S.  p.  Senior,  and  R.  S.  executed  a  bond  to  the  sheriff,      h^^^  q^^ 
whereby  it  was  conditioned  that  Samuel  Phillips  should  >uch  a  dis- 
appear in  the  Court  of  Common  Pleas,  to  answer  the  !!!^"jj   ^" 
Plaintiff'  in  an  action  of  assumpsit,  and   should  cause  capias  and 

special  bail  to  be  put  in  to  the  action  in  eight  days,  condition  of 
A  r  L-  •     •  J  J     r  .u  •  the  bond  at  to 

Averment  of  bis  omission  to  do  so,  and  oi  the  assign-  ^e  objection- 

ment  of  the  bond  to  the  Plaintiff.  able  on  general 

Plea,  that  the  sheriff  did  not  take  the  said  Samuel 
Phillips  by  his  body,  under  and  by  virtue  of  the  said 
writ  of  capias ;.  without  this,  that  the  said  writing  ob- 
ligatory, in  the  declaration  mentioned,  was  taken  by 
the  said  John  Gamaliel  UqydyHs  such  sheriff  as  afore- 
said, by  virtue  and  in  pursuance  of  the  said  writ  of 
capias,  conditioned  for  the  appearance  of  the  said 
Samuel  Phillips  in  the  said  action  in  the  writ  mentioned, 
in  manner  and  form  as  the  Plaintiff  had  above  in  his^ 
declaration  in  that  behalf  alleged. 

Replication,  that  the  writing  obligatory  was  taken  by 
the  sheriff  by  virtue  and  in  pursuance  of  the  said  writ 

S  A  4  of 
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of  capias,  conditioned  for  the  appearance  of  the  aid 
Samud  Phillips. 

General  demurrer  and  joinder* 

Coleridge  Seijt  in  support  of  the  demurrer.  The 
declaration  is  ill}  for  it  discloses  a  variance  between  the 
capias  and  the  bail:-  bond;  The  capias  is  against  Samuel 
tmd^ffiUiam  Phillips,  but  on  the  fiuse  of  the  condition  of 
the  bail  bond,  the  inference  is  that  Samuel  PhiUips  is  to 
appear  in  an  action  in.  which  he  is*  to  be  sued  alone. 
Now  the  bail  bond  should  set  forth  the  parties,  and  the 
time  and  place  of  appearance.  2  Wms*  SauncL  60.  a. 
In  Benalds  v.  Smith*{a\  where  upon  a  capias  returnable 
in  the  Common  Fleas,  the  sheriff  made  a  mandate  to 
the  high  bailiff  of  the  honor  of  Pamjret  to  take  the 
Defendant,  so  that  the  sheriff  might  have  him  before  his 
Majesty  at  Westminster,  in  five  weeks  of  Easter,  a  bail 
bond^  taken  with  condition  for  the  defendant's  appear- 
ance  before  his  said  Majesty,  in  five  weeks  of  Easter, 
was  held  to  describe  an  appearance  in  the  Court  of 
King's*  Bench,  and  therefore  void* 


V-. 


>. 


TiMDAL  G.  J.  This  is  an  objection  of  which  the 
party  cannot  avail  himself  on  general  demurrer.  There 
is  not  necessarily  that  variance  for  which  the  Defend- 
ants contend.  By  the  writ  it  is  alleged  the  sheriff  was 
commanded  to  take  and.  keep^  Samuel  Phillips  and 
WiUiam- PhilUps,  and  to  keep  them  till  they  should  have 
given  bail,  or  made  deposit  in  an  action  of  assumpsiL 
The  words  are  general;  in  an  action  of  assumpsits 
and  although  I  admit  the  intention  upon  the  capias  ap- 
pears to  be  to  sue  jointly,  yet,  as  the  condition  of  the 
bond  when  set  forth  is  stated  also  to  be  to  answer  the 
Plaintiff  in  an  action  of  assumpsit,  how  are  we  to  say  of 


(a)  6  Taunt,  s 5^* 


necessity 
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necessitj  that  this  condition  does  not  mean  the  same 
action  as  tlie  mandate  in  the  writ  If  the  objection  be 
made  on  the  score  of  ambiguity,  the  ambiguities  ought 
to  have  been  pointed  out  by  special  demurrer. 

Judgment  for  the  Plaintiff. 


S9S 
Oaosrxiqc 


This  case  was  called  on  for  argument  on  a  former 
day,  when  it  appearing  that  the  party  demurring  had 
omitted  to  state  on  the  margin  of  the  paper  books  the 
point  to  be  discussed,  the  Court  were  about  to  give 
judgment  for  the  Plaintiff^  but,  upon  the  supplication  of 
Coleridge^  allowed  the  matter  to  stand  over,  giving  out 
at  the  same  time,  that  in  future  the  penalty  of  immediate 
judgment  would  always  be  attached  to  the  omission 
by  the  party  demurring  to  state  the  points  of  hb 
argument 


Cocks  v.  Nash. 


AfriJ  %6» 


ADAMS  Seijt  on  the  part  of  the  Defendant,  Fclliott  H.  hdd  as 
Nash^  obtained  a  rule  nisiy  calling  on  the  Plaintifi^  ^^^  y^^  ^^_ ' 
and  Hammond^  an  attorney  of  this  Courts  to  produce,  in  diton,  a  corn- 
order  that  it  miffht  be  inspected  and  copied  by  the  I^""^*  d««l 

°  .  .       containing  a 

Defendant,  a  dted  of  assignment  and  release,  bewaring  release  of  N. 

date  February  17.  1827,  between' JHary  Nash  of  the  first  Th«  Defend- 
part,  the  Plaintiff  and  Jfowimow^i  of  the  second  part,  aswiretyfora 
and  certain  creditors  of  Mary  Nash  of  the  third  part;  debt  due  from 
or  that,  in  default  of  compliance,  the  Defendant  might  ^^^'^jj^^'^^f 
be  allowed,  on  the  trial  of  the  cause,  to  give  secondary  cutedthecom* 

evidence  of  this  deed.  ipotitlon  deed 

at  Defendanra 
request,  and 
upon  his  undertaking  to  continue  responsible  for  the  debt,  the  Court  refused  to 
compel  /f.  to  produce  the  composition  deed  for  Defendant's  inspection. 

From 


Cocks 
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188S.  From  affidavits  filed  in  the  cause,  it  appeared  that  by 

this  deed,  now  in  the  custody  of  Hcunmandj  liary 
Nash's  estate  had  been  assigned  to  the   Plaintiff  and 

Nash.  Hammond^  in  trust  for  the  discliarge  of  debts  due  to  the 
Plaintiff,  and  other  creditors  of  Mary  NasA^  and  after  ^ 
discharge  of  the  sums  due  to  them,  in  trust  for  Mary  Nashj 
to  whom  there  was,  in  the  deed,  a  general  release.  At 
the  time  this  deed  was  executed,  the  Defendant  Folliott 
Nash  was  a  surety  to  the  Plaintiff  for  the  debt  due  to 
him  from  Mary  Nash  ;  and  the  Plaintiff  refused  to  exe- 
cute the  deed,  or  to  become  a  trustee,  unless  he  could  be 
assured  of  retaining  his  claim  upon  the  Defendant.  The 
Plaintiff  ultimately  executed  the  deed  at  the  entreaty  of 
the  Defendant,  and  upon  his  undertaking  to  continue 
*  responsible  as  before.  (See  anicj  p.  341.)  Hammond 
was  not  an  attorney  when  the  deed  was  first  placed  in 
his  hands. 

fVilde  Seijt.  on  the  part  of  the  Plaintif]^  and  Cole- 
ridge Serjt.  on  the  part  of  Hammondj  shewed  cause 
against  the  rule.  They  referred  to  Ratcliffc  v.  Bleas- 
by  (a\  where  all  the  cases  are  considered,  and  where  it 
was  established  as  a  principle,  that  the  production  of  a 
deed  can  only  be  compelled  at  the  hands  of  a  party  to 
the  suit,  and  where  he  holds  the  deed  as  trustee  for  the 
party  applying.  Hammond  was  no  party  to  this  suit; 
nor  did  he  hold  the  deed  as  trustee  for  the  Defendant, 
but  as  trustee  for  Mary  Nash*  The  circumstance  that 
Hammond  was  an  attorney  of  the  Court  made  no  differ- 
ence, since  he  never  held  the  deed  in  that  character. 

Adams*  According  to  the  decision  in  this  cause, 
ante,  p.  341.,  this  deed,  operating  as  a  release  of  the 
principal  debtor  Maty  Nashf  is  a  release  also  of  her 

(a)  3  Bingb,  148. 

surety. 
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^rety,  Fdliott  Nash.  Hammond^  therefore,  must  be  1833. 
deemed  to  hold  it  as  trustee  for  Fdliott  Nash :  he  may 
also  be  called  on  as  an  officer  of  the  Court*  [^Alder" 
son  J.  We  have  no  evidence  that  the  deed  there  pleaded 
is  identical  with  that  to  which  the  present  moticHi  . 
applies ;  and  Hammond  does  not  hold  it  as  an  officer  of 
the  Court.  Ex  parte  Aitken.{a)']  The  Court  may 
accede  to  the  application  on  the  principle  laid  down  in 
Blakey  v.  Porter  (6),  where  it  was  held,  that  if  one  part 
only  of  an  indenture  be  executed,  the  Court  of  Common 
Pleas  would  compel  the  party  havinjjr  the  custody  of  it 
to  produce  it  for  inspection,  upon  an  action  com- 
menced against  him  by  the  other  party;  or  Bateman 
V.  Philips  (c),  where  the  Court  compelled  a  defendant 
to  produce  an  unstamped  agreement  in  his  custody,  to 
which  the  plaintiffs  clamed  to  be  parties  in  interest,  in 
order  that  they  might  get  it  stamped,  although  they 
were  not  an  instrumentary  party. 

TiNDAL  C.  J.  This  is  a  rule  which  calls  on  the 
Plaintiff  in  the  cause,  and  Hammofid  an  attorney  of  the 
Court,  to  produce,  in  order  that  it  may  be  inspected 
and  copied  by  the  Defendant,  a  deed  of  assignment  and 
release,  bearing  date  February  I7ih,  1<827t  between 
Mary  Nash  of  the  first  part,  the  Plaintiff  apd  Hammond 
of  the  second  part,  and  certain  creditors  of  Mary  Nash 
of  the  third  part ;  or  that,  in  default  of  compliance,  the 
Defendant  may  be  allowed  on  the  trial  of  this  cause  to 
give  secondary  evidence  thereof. 

The  application  fails  as  to  the  Plaintiff,  because,  on 
the  face  of  the  affidavits,  it  appears  that  he  is  not  in  the 
possession  of  the  deed.  Hammoful  is  not  a  party  to 
the  suit;  he,  therefore,  is  in  the  condition  of  a  person 
who  may  be  compelled  to  produce  the  instrument  on  a 
subpoend  duces  tecum^  if  the  instrament  be  such  as  he 

(a)  4  B.  (^  AU.  47.         W  z  Taunt.  386.         (c)  4  Tauni.  157. 

«  ought 
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IB3S.  oaght  to  produce*  If|  therefore,  we  were  to  compel  the 
production  now,  we  should  deprive  tbe  party  of  bis 
appeal  from  the  decision  of  the  Judge  at  Nisi  PrittSf  a% 
to  the  propriety  of  withholding  the  instrument  in  question. 
But  it  is  urged,  that  Hammond  is  a  trustee  for  tbe  De- 
fendant: now,  first,  no  authority  has  been  cited  to 
sbew  that  one,  not  a  party  to  the  suit,  may  be  compelled 
to  produce  a  deed  because  he  holds  it  in  the  character 
pf  trustee :  but|  then,  is  Hammond  a  trustee  for  tbe  De- 
fendant? By  the  deed  in  question,  Mart^  Niask's  estate 
u  assigned  to  the  Plaintiff  ai^  Hammond,  in  trust  for 
the  benefit  of  the  Plaintiff  and  other-  creditors  of  Mary 
Nash%  and,  after  the  discharge  of  the  sujbs  due  to  them, 
in  trust  for  the  debtor.  Now^  the  Defendant  was  never 
a  debtor  to  the  Plaintiff;  he  was  ouly  surety  for  a  debt 
doe  from  Mary  Nash  td  the  Plaintiff;  and  it  by  no 
means  follows-  that  tbe  Plaintiff  and  Hammond,  because 
they  are  trustees  for  the  principal'debtos^  are  trustees  for 
her  surety  also.  Supposing,  however,  that  Hammond  is 
a  trustee  for  the  Defendant,  stUl,'  enough  appears  on 
these  affidavits  to  shew  that  we  ought  not  to  grant  this 
rule.  We  must  interpret  the  trust  in  the  same  way  as 
a  court  of  equity  would  do  ;  and  after  the  undertaking 
by  which  the  Defendant  induced  the  Plaintiff  to  execute 
the  deed 'in  question,  a  court  of  equity  would  never 
allow  the  Defendant  to  interpose  that  deed  as  a  shield 
against  the  Plaintiff's  demand.^  We  should  therefore 
be  disposed  ta  discharge  the  rule,  even  if  we  bad  au- 
thority to  compel  a  person,  not  a  party  to  the  suit,  to 
produce  a  deed  whiefa  he  holds  only  |is  a  trustee*  It 
has  been  uiged,  however,  that  Hammond  is  an  oflGicer  of 
the  Court,  and  that,  as  such,  he  may  be  called  on  by 
the  Court  tO'  produce  the  deed  in  question.  But  the 
distinction  has  been  correctly  pointed  out  in  tbe  case  to 
to  which  my  Brother  Alderson  has  referred)  Expari£ 
Aiiketu  To  give  the  Court  jurisdiction,  the  deed 
most  come  into  his  hands  in  his  capacity  of  such  officer. 

Here^ 
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Here,  the  deed  was  entrusted  to  Hammond  in  his  ordi-        IBdSl 
nary  capacity,  and  before   he  was  an  attorney  of  the 
Court. 

Park  J.  Jt  is  now  eight  years  since  ail  the  cases 
on  this  subject  were  canvassed  in  Ratcliffe-v,  Bleasbjf  (a)! 
the  rule  then  laid  down  has  been  acted  on  ever  sino^ 
and  I  see  no  reason  for  extending  it«  With  respect  to 
the  argument,  that  Hammond  is  an  officer  of  the  'Cwxrti 
he  is  not  therefore  bound  to  produce  the  deed.  Tiid 
applicant,  in  order  to  avail  himself  of  that  -ai^ment^ 
should  have  shewn  that  the  deed  was  placed  in  Hami^' 
mond^s  hands  in  his  capacity  of  officer  of  the  Court,  and 
not  in  his  individual  capacity.  It  would  be  premature 
for  us  to  decide  on  his  liability  to  produce  the  instru- 
ment, because,  by  so  doing,  we  should  take  from  the 
party  the  opportunity  of  contesting  the  decision  of  tbe 
Judge  at  Visi  Prius. 

Gaselhe  J.  One  ground  appears  to  me,  in  the  ex- 
ercise of  our  judicial  discretion,  quite  sufficient  for  re- 
jecting this  application :  namely,  that  it  might  interfere 
with  the  remedy,  which,  upon  the  affidavits,  it  appears 
the  parties  may  seek  in  a  court  of  equity. 

Alderson  J.  We  should  run  the  risk  of  doing  great 
injustice  if  we  were  to  accede  to  this  application,  for  it 
involves  a  matter  which  may  be  tried  in  a  court  of 
equity,  although,  in  this  Court>  that  matter  presented 
only  an  immaterial  issue! 

The  practice  has  been  to  compel  a  party  to  the  suit 
to  produce  a  document  required  by  the  adverse  party, 
where  both  have  an  interest  in  the  same  document ;  and 
this,  4n  order  that  the  suit  may  proceed ;  — that  the  ad- 
verse party  may  not  have  an  obstacle  thrown  in  his  way. 

(a)  zBingb,rjfi. 

Here, 


7£8 


CASES  IN  EASTER  TERM 


1S8S, 


Here^  the  parties  have  come  to  issue,  and  when  the  De- 
fendant has  called  Ifammond  under  a  subpcBna  duca 
tectan,  his  liability  to  produce  the  deed  may  be  argued 
on  both  sides  upon  the  facts  appearing  at  the  triaL  We 
should  preclude  that  discussion  if  we  were  to  aooede  to 
this  application.  Over  trustees  as  trustees,  this  Coait 
has  no  jurisdiction :  they  must  be  left  to  the  'Coort  of 
equity.  But  see  what  injustice  we  should  occasion  here^ 
if  we  were  to  admit  that  Hammond  is  a  trustee.  This 
Court  has  determined  that  a  parol  agreement  cannot 
stand  in  the  way  of  a  release  under  seal.  But  if  the 
Plaintiff  executed  the  release  to  Idary  Nash^  und«r  aa 
agreement  that  it  should  not  be  used  to  dischaige 
Follicit  Nashj  that  may  be^n  answer  in  a  court  of  equity 
to  any  dischai^  claimed  under  it  by  FoUioU  Nash. 

As  to  the  circumstance  of  Hammond's  being  an  8t> 
tomey,  unless  be  received  or  holds  the  deed  in  his 
character  of  attorney  the  Court  cannot  interfere.  But 
Hammond  received  and  holds  the  deed  in  his  individual 
capacity,  and  not  as  ihe  attorney  of  FoUioU  Nash. 

Rule 


May  8i 


Hartley  t;.  Coaic  and  Another. 


Two  pirishet 
having  been 
united^  in 
which  before 
the  union  the 
parish  clerk 
.was  appointed 
by  the  pa- 
rishioners and 
the  rectory 


A  SS AULT  and  battery. 

The  Defendants  pleaded  that  before  and  at  the  time 
when,  &c.  in  the  first  count  mentioned,  the  Defimd- 
ant,  William  Cook^  was  one  of  the  churchwardens  of 
the  parish  of  St.  Mary  Colectmrch^  in  London^  united 
with  the  parish  of  SU  Mildredy  PouUry^  in  London 
aforesaid,   duly  elected  and   appointed,   and   that  the 


Held,  that 

after  the  uniooi  an  appointment  by  the  rector  al«ne  was  invalid. 


Plaintifi; 
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Plaintiff,  just  beibret  and  at  the  said  time,  when^  183S« 
&c.  in  that  count  mentioned,  to  wit,  on,  &c.  beins 
Sunday^  wrongfully  and  improperly  intruded  himself 
into  and  took  possession  of  the  reading  desk  in  the 
said  first  count  mentioned,  such  reading  desk  then  and 
there  being  in  a  part  of  the  parish  church  of  the  said 
parishes  so  united,  and  being  the  place  assigned  and 
duly  set  apart  for  the  parish  clerk  of  the  said  parishes^ 
for  the  performance  by  him  of  his  duties  as  such  -clerk, 
in  assisting  in  the  celebration  of  divine  service  in  the 
said  diurch  ;  and  the  Plaintiff  thereby  then  and  there 
hindered  and  prevented  a  certain  person,  .to  wit,  one 
T.S.  Bullardi  who  then  and  there  was  the  parish  cleik  of 
and  for  the  said  parishes,  duly  appointed  and  entitled 
to  act  in  that  behalf,  from  taking  possession  of  the  said 
reading  desk,  as  he  was  entitled  and  about  to  do,  in 
order  to  assist  and  for  the  purpose  of  assisting  in  the 
celebration  of  divine  service  in  the  said  church,  and 
which  service,  before  and  at  the  time,  when,  &c.  in  the 
first  count  mentioned,  was  about  to  commence,  and  was 
accordingly  celebrated  in  the  said  church  -:  and  thereby 
also  the  Plaintiff  unlawfully  and  improperly  hindered, 
delayed,  and  prevented  the  due,  proper,  orderly,  and 
devout  celebration  of  divine  service  in  the  said  church, 
to  the  great  scandal  of  divers  devout  parishioners  of  the 
said  united  parishes,  then  and  there  being  assembled  for 
the  purpose  of  such  service ;  whereupon  the  Defendant, 
W.  Cookj  so  being  such  churchwarden  as  aforesaid^ 
then  and  there  gently  admonished  the  Plaintiff  of  the 
impropriety  and  indecency  of  such  his  behaviour,  and 
requested  him  to  come  out  and  from,  and  leave  die 
said  reading  desk,  in  order  that  the  said  T,  &  BuUard 
might,  as  such  clerk,  take  possession  thereof,  for  the 
purpose  aforesaid,  and  that  divine  service  might  not  be 
interrupted  or  delayed,  and  might  then  and  there 
immediately  commence^  but  the  Plaintiff  then  and  there 

neglected 
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lgSS«  neglected  and  refused  so  to  do^  and  wroogfollj  remaned 
in  possession  of  the  said  reading  desk^  whereupon  the 
Defendant,  W.  Cookj  so  being  such  choichwarden  as 
aforesaid,  and  the  Defendant,  WilUam  Payne^  at  his 
request,  and  in  his  aid  and  assistance,  and  by  his  com- 
mand, gently  laid  their  bands  upon  the  Plaintil^  ia 
Older  to  remoTe  him  from  die  said  reading  desk,  and 
to  prevent  his  'further  delaying  and  hindering  the  doe 
and  orderly  ^celebration  of  divine  service ;  and  in  so 
doing,  did  necessarily  and  unavoidably  commit  the  said 
several  supposed  trespasses  in  the  said  count  mentioned, 
as  they  lawfully  might  for  the  cause  aforesaid ;  doing  no 
unnecessary  damage  or  violence  to  the  Plaintifl^  or  his 
apparel,  upon  that  occasion*;  without  this  that  the  said 
Defendants  or  either  of  them  were  guilty  of  the  said 
supposed  trespasses  in  the  -first  count  meationed ;  and 
that,  ,the  Defendants  were  ceady  to  verify,  &;c. 

Another  plea,  in  other  respects  the  aame^  omilted  the 
allq^ationof  JBkd!br^  being  clerk. 

At  the  trial  before  Tindd  C.  J.  the  Plaintiff  gave  in 
evidence  a  writing,  deposited  at  the  Bishop  of  Ijomdmit 
office,  by  which  the  rector  of  the  united  parisbea  had 
appointed  him  clerk  on  the  16th  of  April  1851,  and 
proved  that  he  had  officiated  from  that  time  till  the  15tk 
oi  January  18S2. 

It  appeared,  however,  that  a  body  of  the  pari8hioner% 
expressing  dissatisfaction  at  this  appointment,  and 
claiming  a  right  to  appoint  in  conjunction  with  the 
rector,  the  rector  yielded  to  their  wishes,  and  on  the 
9th  of  October  withdrew  his  appointment  of  the 
Plaintiff,  and  confirmed  an  appointment  of  T.  &  Bui^ 
lardf  made  at  a  joint  vestry  of  the  two  parishes^  in  the 
month  of  April  preceding. 

The  Plaintifl^  nevertheless,  had  refused  to  reiiiK|«di 
his  appointment,  and  persisted  in  doing  the  duty  of 
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parish  clerk  till  the  15tb  of  January  1832,  when  the        18SS* 
affray  took  place,  which  was  the  subject  of  this  action. 

The  parishes  of  S!^.  Mildt^ds  and  St.  Mary  Colechurchf 
originally  distinct,  were  united  by  the  22  Car.  2.  c.  11.,  CooKt^ 
one  of  the  acts  passed  in  consequence  of  the  great 
fire  ef  London.  By  sect.  63.  of  that  statute  it  is  enacted, 
**  That  the  several  parishes  hereafter  mentioned  shall  be 
respectively  united  into  one  parish,  in  manner  hereafter 
following;  that  is  to  say,  (amongst  others)  the  parishear 
of  St.  Mildreds  Poultry,  and  5/.  Mary  Colechurch,  shall  be 
united  into  one  parish,  and  the  church  heretofore  be-^ 
longing  to  the  said  parish  of  St.  Mildreds  Potdtry,  shall  be 
the  parish  church  of  the  said  parishes  so  united.''  By 
sect.  65.f  *^  That  the  plate  and  goods  belonging  to  the 
churchwardens  of  the  parishes  of  those  churches  to  be 
rebuilded,  whereunto  the  other  churches  burnt  down 
are  united  by  this  act,  shall  be  enjoyed  by  the  parishes  of 
those  churches  to  be  rebuilded,  whereunto  the  churches 
burnt  down  are  united  by  this  act,  to  the  use  of  the  said 
churches  and  parishes  respectively."  And  by  sect  68., 
**  That  notwithstanding  such  union  as  aforesaid,  each 
and  every  of  the  parishes  so  united,  as  to  all  rates,  taxes, 
parochial  rights,  charges  and  duties,  and  all  other  privi* 
\ege!s,  liberties,  and  respects  whatsoever,  other  than  what 
are  herein-before  mentioned  and  specified,  shall  continue 
and  remain,  distinct,  and  as  heretofore  they  were  before 
the  making  of  the  present  act." 

Before  the  union,  there  was  evidence  that,  in  the 
parish  of  St.  Mildreds  at  least,  the  clerk  had  been 
appointed  by  tlie  parishioners  in  conjunction  with  the 
rector.  Since  the  union,  the  appointments  had  been 
made  sometimes  by  the  rector  alone,  sometimes  by  the 
rector  and  parishioners. 

.The  jury  having  found  a  verdict  for  the  Defendants, 

Jom$  Seijt.  obtained  a  rule  nisi  for  a  new  trial  on  the 
following  grounds :  — 

Vol.  IX.  3  B  That 
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18SS.  That  a  custom  of  the  two  parishes  to  appoint  in  con- 

junction with  the  parson  could  not  exist  by  law,  as  it 
could  not  be  immemorial,  and  was  not  given  by  the  fire 
act  22  Car.  2.  c.  1 1.  That  if  the  custom  of  each  parish 
was  preserved  by  the  statute,  the  appointment  of  BvUard 
was  void,  as  he  should  have  had  the  majorities  of  the 
vestries  separately,  and  not  of  a  joint  vestry.  That  his 
appointment  should  have  been  by  the  rector  and  parish- 
ioners concurrently,  whereas  this  was  an  appointment  by 
the  parishioners  vigore  suo^  and  two  months  after  by  the 
rector.  That  the  Plaintiff  being  in  peaceable  posses- 
sion, and  BuUard  having  never  acted,  the  Defendants 
could  not  raise  the  question  by  an  indecorous  assault 
in  the  church  on  the  Plaintiff,  who  was  sitting  there 
to  perform  his  duty  in  the  usual  course. 

Andrews  and  Stephen  Seijts.  shewed  cause. 

Whether  BuUard  has  been  properly  appointed  or  not, 
the  Plaintiff  is  without  any  right  of  action  unless  he  can 
shew  a  good  appointment  in  himself.  Now  before  the 
union  of  the  parishes  the  appointment  was  clearly  in 
the  parishioners  and  the  rector  jointly,  and  the  68th 
section  of  the  act  of  union  preserves  all  the  rights  of  the 
parishioners.  The  Plaintiff's  appointment  therefore  is 
invalid,  unless  sanctioned  by  the  vestries  of  the  two 
parishes  at  a  joint  meeting  of  both,  or  a  separate  meet- 
ing of  each.  But  as  it  was  never  sanctioned  by  the 
parishioners  in  any  way,  he  has  no  title  to  sue. 

Bullard's  appointment,  however,  was  legal,  having 
been  made  at  a  joint  vestry  of  tlie  united  parishes,  and 
ratified  by  the  rector.  Even  at  common  law,  aRer  a 
union,  there  is  but  one  church,  one  benefice,  and  one 
advowson ;  Per  PavoeU  J.  in  Reynoldson  v.  Blake  (a) ; 
and  under  a  union  by  the  statute  of  Car.  2.  not  only 
the  churches  but  the  parishes  are  united.  St.  Swithin 
V.  St.  Mary  Bothaw.  (b) 

{a)  lU.Rajm.i^C.  {h)    jitji.  588. 

JoH€S. 
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Jones.  At  the  time  of  the  assault  in  question  the  1833. 
PlaintiiFwas  in  possession  of  the  office  of  parish  clerk, 
and  had  discharged  its  functions  for  some  months.  It 
is  therefore  a  presumption  of  law  that  he  was  legally  in 
possession,  and  it  was  for  the  Defendants  who  dispute 
that  presumption  to  establish  the  negative,  —  Williams 
y.  East  India  •Company  {a\ — that  he  was  not  legally 
clerk,  by  shewing  that  Btdlard  at  least  had  been  duly 
elected.  At  common  law  the  appointment  of  parish  clerk 
is  in  the  rector ;  Btdlard  therefore  could  not  have  been 
legally  elected,  unless  it  were  by  statute  or  custom ;  now 
the  statute  of  22  Can  2.  c,  11.  contains  no  enactment  on 
the  subject ;  and  the  custom,  if  it  existed  before,  was 
certainly  destroyed  by  the  union.  At  all  events  it  has 
not  been  observed  in  the  appointment  of  Bullard^  for 
before  the  union  the  custom  must  have  been  for  the 
parishioners  and  rector  of  each  parish  to  act  separately ; 
here  the  appointment  was  made  at  a  joint  vestry,  with 
the  additional  objection  that  die  rector  was  not  present, 
as  he  ought  to  have  been,  to  assist  in  deliberation.  His 
subsequent  assent  is  by  no  means  equivalent.  In 
Wilson  N,  APMath  (i),  it  was  decided  that  the  rector  has 
a  right  to  preside  at. a  vestry;  and  in  Rex  v.  Btdler{c\ 
it  was  held  that  if  a  presiding  officer,  who  by  the  constitu- 
tion of  a  borough  formed  an  integral  part  of  an  elective 
assembly,  departed  from  it  after  the  meeting  had  been  re- 
gularly formed,  and  the  election  entered  upon,  but  be- 
fore it  was  completed,  an  election  made  after  his  depar- 
ture was  void.  So  in  Rex  v.  Bower  (d),  where  a  charter 
directed  that  out  of  certain  persons  to  be  nominated  in 
a  particular  mode,  ^  the  mayor,  aldermen,  bailiffs,  prin- 
cipal burgesses,  and  other  burgesses  and  inhabitants  of 
the  borough  for  the  time  being  (they  being  for  that  pur- 
pose congregated  and  assembled  together),  or  the  greater 

(a)  3  Easti  192.  {c)  ZBasUz^^. 

(b)  3  JJ.  Cff  Aid.  %AA.  {d)  iB.  t^  C.49». 

3  B  2  part 
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part  of  them  as  should  be  so  congregated,  might,  by  the 
greater  part  of  the  voices  of  them,  so  assembled,  choose 
one  to  be  mayor ;"  it  was  held,  that  a  majority  of  each 
definite  body  must  be  present  in  order  to  make  a  Taiid 
election.  The  absence  of  the  rector  therefore  at  the 
vestry  by  which  Btdlard  was  appointed,  is  a  conclusive 
objection  to  the  validity  of  his  appointment. 

Cur.  ado,  vuU. 

TiNDAL  C.  J.    This  is  an  action   of  assault  and 
battery,  in  which  the  Defendants  justified,  in  one  of  the 
special  pleas,  that  the  Defendant  Cooke  was  one  of  the 
churchwardens  of  the  parish  of  St.  Mary  CoUchurtk 
Londofif  united  with  the  parish  of  St.  Mildreds  Potdtry 
in  London,  and  that  the  Plaintiff  on  the  day  on  whicfai 
&c.  being  Sunday,  wrongfully  and  improperly  intruded 
himself  into  and  took  possession  of  the  parish  clerk's 
reading  desk  in  the  parish  church  of  the  said  parishes 
so  united,  and  thereby  prevented  one   71  S.  BuUard, 
who  was  the  parish  clerk,  duly  appointed,  from  taking 
possession  of  the  reading  desk;  whereby  the  Plaintiff 
unlawfully  hindered  and  prevented  the  devout  celebra- 
tion of  the  divine  service;  and  because  the  Plaintiff  re- 
fused to  give  it  up.  Defendant  Cooke  as  churchwarden, 
and  the  other  defendant,  Payne,  iii  his  aid,  gendy  laid 
their  hands  on  Plaintiff  to  remove  him  from  the  reading 
desk,  &C.     In  another  special  plea  the  Defendants  justi- 
fied  in   a  similar   manner  upon  the.  ground   that  the 
Plaintiff  had  wrongfully  and  improperly  intruded  him- 
self into  and  taken  possession  of  the  reading  desk  of  the 
parish  clerk,  without  alleging  that  BvUard  had  been 
duly  appointed  to  that  office.     To  these  pleas  and  to 
others  very  similar  in  substance,  the  Plaintiff  replied  the 
general  traverse,  de  injuria,  &c.,  upon  which  the  issues 
were  joined. 

The  cause  was  tried  before  me  at  the  sittings  for 
London  after  last  Michaelmas  term,  when  the  jury  found 

a  verdict 
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a  verdict  for  the  Defendants ;  to  set  aside  which  verdict,  18SS. 
and  for  a  new  trial,  a  motion  was  afterwards  made  upon 
the  ground,  that  although  a  custom  may  have  existed  in 
each  of  the  parishes  of  5/^  Mildreds  Poultry^  and  St,  Mary 
Colechtirchj  separately,  namely,  that  the  parish  clerk  of 
each  of  those  parishes  should  be  chosen  by  the  rector 
and  the  major  part  of  the  parishioners  in  each  parish ; 
yet,  by  the  union  of  the  two  parishes  under  the  22  Car.2. 
c.  IL,  such  custom  in  each  is  altogether  destroyed,  and 
the  common  law  right  of  appointment  by  the  rector 
must  prevail  in  its  stead;. and  consequently  that  Btdlard 
could  have  no  legal  right  to  the  ofi^e  of  parish  clerk  of 
the  united  parishes,  inasmuch  as  the  validity  of  his 
election  rested  upon  a  custom  which  had  already  ceased 
to  exist ;  but  that  the  Plaintiff,  who  was  nominated  and 
appointed  by  the  rector  of  the  united  parishes  to  fill  the 
office  before  Btdlard  was  elected,  must  be  held  to  have 
had  the  right  to  the  office  of  parish  clerk.  For  the  pur- 
pose, however,  of  determining  the  question  immediately 
before  the  Court,  namely,  whether  this  action  is  main- 
tainable, it  seems  to  us  sufficient  to  determine  the  latter 
point  only,  whether  Hartley  was  duly  appointed  to  the 
office  of  parish  clerk;  for  whatever  may  be  the  ob- 
jection to  BuUard*s  election  to  the  office,  yet,  unless 
Hartley  was  the  real  parish  clerk,  he  has  no  right  of 
action.  For  if  Hartley  was  a  stranger,  who  had  intruded 
himself  into  the  reading  desk  of  the  parish  clerk  im- 
mediately before  the  celebration  of  divine  service,  where- 
by the  decent  and  proper  celebration  of  such  service 
would  be  prevented,  we  feel  no  doubt,  whatever,  but 
that  the  churchwardens  of  the  parish,  upon  his  refusal 
to  give  up  the  possession  of  the  desk,  might  justify  re- 
moving him  from  it  without  violence.  The  case  of 
Hawe  V.  Planner  (a),  appears  to  us  a  sufficient  authority 
to  this  point. 

(a)  I  Saund»  13. 

3  B  3  There 
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1899.  There  can  be  no  doubt,  after  the  evidence  gmn  at 

the  trial,   that  before  the  union^  c»f  the  two   parishes 
V.  in  1670,  there  was  a  custom  in  the  parish  of  &•  Mil- 

dreds Poultry^  and  a  similar  custom  in  the  parish  of 
Si,  Maty  Cokehurchf  that  the  parish  clerk  of  each 
parish  should  be  chosen  by  the  rector  and  the  major 
part  of  the  parishioners ;  and  the  only  question  as  to  the 
validity  of  Hartley's  appointment  becomes  this,  whether 
by  the  union  of  the  two  parishes,  by  the  statute  22  Car,  2. 
c.  1 1.  s,  68.,  this  custom  in  each  parish  was  put  an  end 
to,  and  the  common  law  mode  of  nomination  by  the 
rector  interposed  in  its  stead. 

The  union  of  churches  (not  of  parishes)  was  a  pro- 
ceeding by  no  meana  unusual  at  common  law.  It  is 
laid  down  in  many  authorities,  and  particularly  b 
Bro,.Abr.  {Appropriation^  Union  and  Consolidation)^  that 
where  two  churches  were  of  little  value,  and  unable 
to  support  their  charges,  they  mi^t  be  united  and  con- 
solidated by  the  assent  of  the  ordinary,  the  patrons  and 
Uie  incumbent,  with  the  leave  of  the  crown ;  or  where 
the  church  was  vacant  at  the  time  of  the  union,  (which 
was  much  more  frequently  the  case,)  then,  by  the  assent 
of  the  patrons  and  the  ordinary,  and  the  licence  of  the 
orown-r  such  an  union,  however,  consolidated  the 
churches,-  not  ^e  parishes ;  it  neither  extinguished  the 
tithes  nor  a  modus  for  them;  1  Salk.  165.;  but  as  to 
taxes,  duties,  rates,  reparations  of  the  church,  &&, 
the  parishes  continued  distinct  as- before;  Hob. Rep.  67. 
In  giving  judgment  in  Reyncldson  v.  Blake  {a\  Mr. 
Justice  Powell  says,  ^<  If  there  is,  after  the  union,  but 
one  church  and  one  benefice  (as  is  proved  before),  there 
can  be  but  one  advowson,  and  that  is  of  the  church  to 
which  the  union  is  made,"  and  this,  he  says,  *^  agrees 
with  the  canon  law  from  which  the  doctrine  of  unions 
was  borrowed."     LyndwoodHs  Pravinc.  159.    **  By  union, 

(a)  1  Ld.  Rajm,  196. 

the 
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the  church  which  is  united  becomes  extinct,  and  of  the 
two  benefices  the  more  worthy  shall  be  retained."  So  that 
if  this  had  been  an  union  of  the  two  churches  at  common 
law,  independent  of  the  provisions  contained  in  the  statute 
of  Car.  2.,  then  would  the  diurch  of  SL  Mildreds  Poultry 
to  which  the  union  has  been  made,  have  been  considered 
as  the  church  or  benefice  which  was  retained,  the  church 
of  St.  Mary  Colechtarch  being  extinct ;  but  the  parishes 
of  St^  Mildreds  PouUry  and  St.  Mary  Cdechurch  would 
have  continued  parishes  as  before,  having  one  parish 
church,  one  incumbent,  one  parish  clerk;  but  having 
all  the  rights  which  were  before  vested  in  the  parish** 
ioners  of  each  parish,  and  which  were  capable  of  being 
still  exercised,  preserved  in  full  force:  separate  tithes, 
separate  moduses,  separate  poor  rates,  separate  propor- 
tions of  church  rate,  separate  o£Scers :  and  under  these 
circumstances  it  seems  difficult,  on  any  legal  principle,  to 
lay  it  down,  that  the  union  of  the  two  churches  had  de* 
prived  the  parishioners  of  either  parish  of  the  right  of  elect- 
ing the  parish  clerk  which  they  before  possessed :  or  at  all 
events,  that  the  union  of  the  two  churches  should  de* 
prive  the  parishioners  of  St.  Mildreds  PouUryj  of  the 
right  which  they  before  possessed  of  electing,  together 
with  the  rector,  the  parisli  clerk  who  was  to  officiate  in 
the  same  identical  church,  and  the  same  identical  read- 
ing desk  in  which  he  performed  the  duty  before  the 
union.  Unless,  however,  the  parishes  of  St.  Mildreds 
Poultry  were  so  deprived,  and  the  common  law  right 
vested  in  the  rector,  the  appointment  oi  Hartley  by  the 
rector  would  have  been  bad  if  this  had  been  an  union  at 
common  law. 

The  question,  however,  does  not  rest  upon  the 
nature  and  effect  of  an  union  at  common  law,  but 
upon  the  construction  of  the  statute  of  22  Car. 2.  c.\\. 
under  which  such  union  was  made.  The  sixty-third 
section  of  that  statute,  after  enacting  "  that  the  fifty- 

3  B  4  one 
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one  parishes  within  the  eity  tbereitMifter  mentioned, 
shall  remain  and  continue  as  theretofore  they  were,"  pro- 
ceeds to  enact  "  that  the  several  pamshes  heFcafter  nien- 
"^idobKE.  tioned  shall  be  respectively  united  into  one  parish  in 
manner  hereafter  following,,  that  is  to  say,  (amongst 
others)  the  parishes  of  St.  Mildreds  PauUty  and  St. 
Mary  Colechurchy  shall  be  united  into  one  parish,  and 
the  church  heretofore  belonging  to  the  said  parish  of 
Si.  Mildreds  Poultry  shall  be  the  pariah  church  of  the 
said  parishes  so  united."  By  the  seventy-first  section 
the  site  of  the  church  of  St.  Mary  Colecktirckj  and  die 
materials  thereof  remaining  in  the  said  site,,  are  given 
and  settled  on  the  company  of  mercers  for  the  purpose 
of  building  a  free  school  thereon.  And  that  the  chardi 
which  remained  was  considered  as  that  towhidt  the  union 
was  made,  appears  clearly  from  the  sixty-fifth  section, 
'where  it  is  enacted  that  the  plate  and  goods  belonging 
to  the  churchwardens  of  the  parishes  whose  churches  are 
burnt  down  and  not  to  be  rebuilded,  shall  be  enjoyed  by 
the  churchwardens  of  the  parishes  of  those  cbnrcbes  to  be 
rebuilded,  "  whereunto  the  other  churches  burnt  dofwn  are 
united  by  this  act,  to  the  use  of  the  said  churches  and 
parishes  respectively."  The  union  therefore,  created  by 
the  act,  was  not  simply  an  union  of  ckttrches  as  that 
which  was  known  to  the  common  law,  but  in  the  very 
terms  of  the  act,  an  union  of  parishes  ;  and  if  the  legis- 
lature had  rested  there,  it  might  have  created  a  difficulty 
as  to  the  continuance  of  a  custom  which  existed  before 
the  union  in  each  separate  parish ;  but  it  appears  to  us 
any  difficulty  of  that  nature  is  prevented  by  the  sixty- 
eighth  section  of  the  act,  by  which  it  is  enacted  ^  that 
notwithstanding  such  union  as  aforsaid,  each  and  every 
of  the  parishes  so  united,  as  to  all  rates,  taxes,  parochikl 
rightSj  charges  and  duties,  and  all  other  privileges,  liber- 
ties and  respects  whatsoever,  other  than  what  are  here- 
inbefore mentioned  and  specified,  shall  continue  and  re- 
main 
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main  distinct,  and  as  heretofore  they  were  before  the  ISSS. 
roaking  of  the  present  act."  As  therefore,  before  the 
union  of  the  two  parishes,  there  was  in  the  parish  of 
St  Mildreds  Poultry^  a  right  belonging  to  the  parish- 
ioners to  join  with  the  rector  of  the  parish  in  the  elec- 
tion of  a  parish  clerk  of  such  parish ;  and  as  by  the 
act,  the  church  of  Si.  Mildreds  Potdtry  is  the  church 
which  remains,  and  consequently  that  lo  which  the  union 
is  made ;  this  parochial  right  is  preserved  and  must  still 
continue,  unless  it  is  one  of  those  particularly  mentioned 
and  specified  in  the  act :  there  is,  however,  no  mention 
or  specification  of  this  right,  and,  consequently  no  rea- 
son why  it  should  have  been  abolished  by  the  unions 
Indeed  the  union  contemplated  by  the  statute  is  just  as 
perfect  whether  the  parish  clerk  performing  the  duty  in 
the  church  of  Si.  Mildreds  Poullry  to  which  the  church 
oi  St.  Mary  Cokchureh  has  been  united^  is  appointed  by 
the  rector  alone^  or  by  the  rector  and  the  majority  of 
the  parishioners  in  both  parishes,  or  by  the  rector  and 
the  majority  of  the  parishioners  in  the  parish  of  St. 
Mildreds  Poultry.  We  by  no  means  intend  to  express 
any  opinion  that  the  election  by  the  rector  and  the  ma- 
jority of  the  parishioners  in  the  two  parishes,  assembled 
in  their  united  vestry,  is  not  the  more  proper  mode  of 
election.  Such  a  mode  appears  to  have  taken  place  im- 
mediately after  the  union  was*  made,  and  seems  more 
entirely  to  preserve  the  parochial  rights  of  both  parishes. 
But  as  it  is  not  necessary  for  us  to  decide  this  point  on 
the  present  occasion,  we  hold  it  sufficient  to  say  that  the 
appointment  of  Hartley^  being  made  by  the  rector  alone 
without  the  concurrenee  of  the  majority  of  the  parish- 
ioners of  the  parish  of  St.  Mildreds  Poultry^  is  a  void 
appointment,  and  consequently,  under  the  eircumstances 
of  this  case,  that  he  cannot  support  the  present  action 

of  trespass. 

Judgment  for  Defendants. 
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AiRETON  V.  Davis. 


I.  A  wirrant 
of  attorney 
not  filed  pur- 
suant to  $  G.4» 
c.  39.  J.  a.  b 
not  void  gene- 
rally, but  only 
as  against  an 
assignee  ondef 
a  valid  com- 
mission of 
bankruptcy. 

».  The 
sheriff  is  liable 
to  an  action 
for  not  selling 
under  zjl.  Jik 
with  reason' 
able 
dition. 


'y  HE  PlaiDtiff  sued  the  Defendant,  sheriff  of  Essex,  ior 
n^lect  of  duty  in  the  execution  of  a  writ  of ^^^  issued 
by  the  Plaintiff  agmnst  one  John  Barker,  indorsed  to  levy 
U6/.  55»    The  declaration,  after  alleging  the  ddivery  of 
the  writ  to  the  sheriff  in  the  usual  form,  proceeded  as 
follows  ^     ^By  virtue  of  which  said  last  mentioned 
writ,  the  Defendant,  so  being  sheriff  of  the  said  county 
of  Ease»  as  aforesiud,  afterwards  and  before  the  time  ap- 
pointed for  the  return  c^  the  said  last  mentioned  writ, 
Uy  wi^  on  the  16th  day  of  June,  at,  &c^  seized  and  took 
in  eibecution  divers  goock  and  chattels  of  the  said  J. 
Barker  of  gveat  value,  to  wit,  of  the  value  of  the  monies 
8^  indorsed  on  the  said  last  mentioned  writ,  and  directed 
to  be  levied  as  last  aforesaid ;  and  remained  and  con- 
tinued in  possession  of  the  said  last  mentioned  goods 
and  chattels  for  divers  long  spaees  of  time,  to  wit  firom 
the  16th  day  oC  June  in  the  year  aforesaid^  until  the 
1st  day  of  August  thei>  next  ensuing,  and  from  thence 
until  the  said  th  Barker  committed  a  certain  act  of 
bankr-uptoy  as  hereinafter  mentioned,  the  said  sums  of 
money  so  indorsed  on  the  said  last  mendoned  writ,  and 
directed  to  be  levied  as  last  aforesaid^  during  all  that 
time  remaining  unpaid  to  the  said  Plaintiff  to  wit,  at, 
&c«     And  the  Plaintiff  further  said  that  during  any 
part  .of  the  time  last  aforesaid,  the  D^endant  as  sudi 
sheriff  as  aforesaid,  could  and  might  and   ought  to 
have  sold  the  said  last  mentioned  goods  and  chattels, 
under  and  by  virtue  of  the  said  last  mentioned  writ, 
and  to  have  raised  thereout  the  monies  indorsed  on  the 
said  last  mentioned  writ,  and  directed  to  be  levied  as 
last  aforesaid,  ready  to  have  been  paid  to  the  Plaintiff 

on 
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on  the  return  of  the  said  last  mentioned  writ,  to  wit, 
lit,  &c.  Yet  the  Defendant  so  being  sheriff  of  the  said 
county  of  Essex  as  aforesaid  not  regarding  the  duty  of 
his  office  as  such  sheriff,  but  contriving  and  unjustly 
and  wrongfully  intending  to  injure,  prejudice,  and 
aggrieve  the  said  Plaintiff  in  that  behalf,  and  to  deprive 
him  of  the  money  so  indorsed  on  the  said  last  mentioned 
writ,  and  directed  to  be  levied  as  last  aforesaid,  and  of 
the  means  of  obtaining  the  same,  wilfully  neglected  the 
execution  of  his  office,  and  fraudulently  and  wrongfully^ 
and  without  the  consent  of  the  Plaintiff,  forbore  to  sell 
the  said  last  mentioned  goods  and  chattels  of  the  said 
c7.  Barkery  from  the  said  16tb  day  of  June  in  the  year 
aforesaid,  until  the  said  1st  day  of  August  then  next  fol« 
lowing,  and  from  thence  until  afterwards  and  before  the 
return  of  the  said  last  mentioned  writ  the  said  i7.  Barker 
committed  a  certain  act  of  bankruptcy,  whereupon  he 
the  said  J.  Barker  was  afterwards  and  before  the  return 
of  the  said  last  mentioned  writ  declared  a  bankrupt, 
under  and  by  virtue  of  the  statute  then  in  foree  con- 
cerning bankrupts.  By  means  whereof  the  said  last 
mentioned  gooda  and  ehattels  so  being  in  the  hands  of 
the  sheriff  as  aforesaid,  under  and  by  virtue  of  the  said 
last-mentioned  writ,  unsold,  then  and  there,,  to  wit,  from 
the  time  of  the  committing  of  the  said  act  of  bankruptcy, 
ceased  to  be  the  goods  and  chattels  of  the  said  «/.  Barker, 
and  then  and  there  became  and  were  unavailable  for 
the  purpose  of  levying  thereout  the  said  sums  so  in- 
dorsed on  the  said  writ  and  directed  to  be  levied  as 
last  aforesaid,  whereby  the  Plaintiff  was  hindered  and 
prevented  from  having  the  same  sold  under  and  by 
virtue  of  his  said  last-mentioned  writ,  as  he  otherwise 
might  and  would  have  had :  by  means  of  which  said 
last*mentioned  premises  the  Plaintiff  had  been  and  was 
not  only  greatly  injured  and  deprived  of  the  benefit  of 
his  said  last-mentioned  writ,  and  of  the  means  of  ob- 
taining 
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taining  the  said  last-meDtioned  monies  indorsed  on  the 
said  last-mentioned  writ,  and  directed  to  be  levied  as 
last  aforesaid,  and  which  were  still  wholly  unpaid  as  last 
aforesaid,  and  was  likely  to  lose  the  same,  but  had  also 
been  put  to  great  costs  and  exi>enses  in  and  about  eo* 
deavouring  to  compel  the  Defendant  to  make  a  return 
to  the  said  last-mentioned  writ,  and  to  pay  the  monies 
so  indorsed  on  the  said  writ,  and  directed  to  be  levied 
as  last  aforesaid,  amounting  to  a  further  large  sum  of 
money,  to  wit,  the  sum  of  lOOlJ* 

There  were  likewise  counts  for  a  false  return  of  nulla 
bona. 

It  appeared  at  the  trial  that  ih^fi.Ja.  had  been  issued 
OH  the  16th  of  June  1831,  on  a  judgment  entered  up  in 
the  Court  of  King's  Bench  two  days  befbre»  under  a 
warrant  of  attorney  given  by  Barker  to  the  Plaintiff  the 
19th  of  Janwiry  1829.  The  sheriff  seized  Barka's 
goods  on  the  16th  of  June^  when  there  was  su£Bcient 
property  on  the  premises  to  satisfy  the  Plaintiff's  debt 
But  he  never  proceeded  to  a  sale,  although  called  on  to 
do*  so  by  a  letter  from  the  Plaintiff's  attorney  on  the 
9$\ki  of  July.  And  Barker  carried  on  his  business  of  a 
brewer  as  usual,  the  sheriff's  man  being  very  litde  in 
sight.  On  the  5th  of  October  a  commission  of  bankrupt 
was  issued  against  Barker.  On  the  Sd  of  November  the 
Plaintiff  ruled  the  Defendant  to  return  the  writ  oSJLfa^ 
when  the  Defendant,  having  applied  in  vain  to  the  Plain- 
tiff and  to  Barker^s  assignee  for  an  indemnity,  obtained 
from  the  Court  of  King's  Bench  time  till  the  2d  day  of 
Hilary  term  1832,  to  return  the  writ,  upon  an  under- 
taking to  pay  into  Court  the  amount  indorsed  on  the 
writ.  On  the  9th  of  January  1832  the  Defendant, 
having  obtained  an  indemnity  from  Lhydy  Barker's 
assignee,  returned  nuUa  bona;  whereupon  on  the  28th 
oi  January  the  Plaintiff  obtained  a  rule  nid  to  attach  the 
Defendant  for  not  paying  the  money  into  Court,  pursu- 
ant 
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ant  to  his  undertaking;  and  the  Defendant  obtained  a 
rule  nisi  to  discharge  such  undertaking.  Both  these 
rules  were  discharged,  upon  the  Defendant  ^ving  a  new 
undertaking  to  pay  the  money  into  Court  in  a  fortnight ; 
and  the  PlaintifiP  then  commenced  the  present  action. 

The  Defendant  gave  in  evidence  the  commission 
against  Barker,  but  his  proof,  as  to  the  act  of  bank* 
ruptcy  and  petitioning  creditor's  debt,  was  such  that  the 
jury  found  there  was  no  good  petitioning  creditor's  debt; 
no  act  of  bankruptcy  subsequent  to  the  17th  of  Jimej 
and  that  the  sherifiP's  delay  was  unreasonable;  and 
gave  a  verdict  for  the  Plaintiff  on  the  count  above  set 
forth,  which 


1895. 


Jones  Serjt.  obtained  a  rule  fif5f  to  set  aside,  as  against 
evidence  and  obtained  by  surprise;  contending,  more- 
over, that  a  new  trial  should  be  had,  because  there 
was  no  proof  of  the  Plaintiff  having  filed  the  wanrant  of 
attorney  under  which  the  j<f.  Ja.  issued  ;  S  G.  4.  c.  89.; 
and  that  there  was  no  precedent  for  such  a  count  against 
the  sheriff  as  that  on  which  the  Plaintiff  had  obtained 
his  verdict,  the  proper  course  being  to  compel  a  sale  by 
writ  of  venditioni  exponas. 

Wilde  Serjt.  shewed  cause.  As  to  the  form  of  action, 
it  is  clear  from  Doker  v.  Hasler  {a)  that  a  sheriff  can- 
not justify  keeping  possession  of  goods  seized,  in  ease  of 
the  debtor  and  to  the  loss  of  the  creditor.  Bac.  Abr, 
Sheriff,  N. ;  DaUon,  Office  of  Sheriff,  108.  109.  And 
Carlile  v.  Parkins  {b)  is  a  conclusive  authority  that  this 
action  lies. 
'     The  Court  assenting  to  this, 


Wilde  proceeded  to  the  objection  on  the  warrant  of 
attorney.     By  the  3  G.  4.  c.  59.  s.  2.  it  is  enacted  *<  that 


{a)  %Bmgb»419' 


{b)  sSiari*  i6$, 


if 
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if  at  any  time  after  the  expiration  of  twenty-one  days 
after  the  execution  of  such  warrant  of  attorney,  a  com- 
mission of  bankrupt  shall  be  issued  against  the  person 
who  shall  have  given  such  warrant  of  attorney,  then 
and  in  such  case,  unless  such  warrant  of  attorney  or  a 
copy  thereof  shall  have  been  filed  within  twenty-one 
days  from  the  execution  thereof^  or  unless  judgm^t 
shall  have  been  signed  or  execution  isaued  on  sndi 
warrant  of  attorney  within  the  -same  period,  such  war- 
rant of  attorney  and  the  judgment,  and  the  execution 
founded  thereon,  shall  be  deemed  fraudulent  and  void 
against  the  assignees  under  such  commission ;  and  such 
assignees  shall  be  entitled  to  recover  back  and  receive 
for  the  use  of  the  creditors  of  such  bankrupt  at  large, 
all  and  every  the  monies  levied  or  efiects  seized,  under 
and  by  virtue  of  such  judgment  and  execution.**  A  war- 
rant not  filed  within  twenty^ne  days  is  not  g^erally 
void,  but  void  only  as  against  an  assignee  under  a  valid 
commissicm  of  bankruptcy.  And  if  there  was  no  petition- 
ing creditor's  debt,  Lioyd  is  not  assignee.  At  all  events, 
as  it  is  to  be  assumed  that  a  party  has  acted  according  to 
law  till  the  contrary  is  proved,  it  is  for  those  who  object, 
to  prove  the  omission :  as  in  cases  of  annuity,  the  party 
who  objects  the  want  of  enrolment  is  bound  to  prove 
it  Doe  V.  Mason  (a).  Doe  v.  Bingham  (6),  Muskett  v. 
lirummond  (c). 


Jones  and  Stephen  Serjts.  in  support  of  the  rule. 

Unless  this  warrant  of  attorney  were  filed,  the  Plainuff 
has  no  title  to  sue ;  and  though,  as  against  a  party  who 
gives  a  warrant,  the  Court  may,  till  the  contrary  is 
proved,  assume  it  to  have  been  properly  filed,  such  an 
assumption  is  not  allowable  against  the  sheriff,  or  any 
third  party,  but  the  Plaintiff  must,  as  in  all  other  cases, 


(a)  3  Campb.  7. 

\b)  4B.&  Aid.  67a. 


(c)  10  J5.  GfC.153. 


establish 
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establish  a  clear  title  to  aue«  la  cases  on  the  annuity 
act  the  assumption  of  enrolment  operates  only  against 
those  who  have  granted  the  annuity. 

As  to  the  form  of  action,  the  sheriff  has  the  whole 
time,  between  the  delivery  and  return  of  the  writ,  to 
obey  it,  and  within  those  termini  be  cannot  be  guilty  of 
delay.  It  were  hard  that  he  should  be  subject  to  this 
action,  and  also  to  applications  to  .the  Court  &r  a  ven-^ 
ditioni  exponas. 


18SS. 


TiNDAL  C.  J^  —  after  expressing  bis  approbation  of 
the  verdict  as  to  the  questions  of  fact,  —  upon  the  objec- 
tion that  there  was  no  proof  of  the  Plaintiff's  warrant  of 
attorney  having  been  filed  within  twenty-one  days  of 
its  execution,  said,  Unless  the  Defendant  shews  that 
lAoyd  was  legally  the  assignee  of  Bather^  be  cannot 
raise  the  point.  It  appears  to  me  that  a  warrant  of  at* 
tomey,  not  filed,  is,  still,  only  void  as  against  an  assignee 
under  a  valid  commission ;  here  there  was  no  petition- 
ing creditor's  debt  to  support  the  commission  against 
Barker^  and,  therefore,  the  sheriff  cannot  defend  him- 
self under  the  title  of  the  assignee. 


Park,  Gaselee,  and  Alderson  Js.  concurrii^  in 
this,  and  also  that  on  the  other  questions  the  verdict 
should  not  be  disturbed,  the  rule  was 

Dbcharged. 
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iC0f ».  Sylvester  v.  Anthony. 

Thecopyof     TN  May  1831   the  PlaintifiP  had  obtained  from  one 
^T*""*"^  Pearson  a  warrant  of  attorney  to  enter  up  judgment 

witk  the  affi-     &g&inst  Pearsofi  for  150/.,  and  this  warrant  was  con- 
davitf  filed        ditioned   for  the   payment  of  72/,  by   Pearson  to  the 
sM.A.  r.  to      Plaintiff,  by  four  in&talments,  in  four  months. 
M,  at  agaiut         The  Defendant  gave  the  Plaintiff  a  guaranty  for  the 
~^Pyy     ,    due  payment  of  these  instalments. 
evidence  of  The  first  and   second   instalments   were   paid,   bat 

die  origiiiiU      Pearson  havinfir  made  default  in  the  third  instalment 
of  rmfttfrT*    '^^  ^  commission  of  bankrupt  having  been  issued  against 

him,  the  Plaintiff  sued  the  Defendant  on  his  guaranty. 
The  defence  was,  that  on  the  1st  of  September  1831 
the  Plaintiff  bad  issued  a  Ji»Ja.  against  Pearson*^  effects 
for  die  third  instalment,  but  instead  of  selling  the  goods 
seized  under  the^Ja,  had,  without  the  Defendant's 
consent,  given  Pearson  time  by  taking  another  warrant 
of  attorney  from  Pearson  and  one  Fumeauxy  for  the 
balance  due  from  Pearson j  and  some  other  smaH  sums^ 
in  all  62/.,  payable  by  monthly  instalments  of  14/.  each, 
upon  which  warrant  he  afterwards  entered  up  judg- 
ment 

lb  establish  this,  the  Defendant,  after  proving  notice 
to  the  Plaintiff  to  produce  the  original  warrant  of  at- 
torney executed  by  Pearson  and  FumeattXf  gave  in  evi- 
dence a  copy  filed  by  the  Plaintiff  on  the  20th  of  Sep^ 
tember  1831,  under  the  provisions  of  the  statute  3  G.  4. 
c.  39.,  and  also  the  affidavit  of  its  being  a  true  ccq)y, 
filed  at  the  same  time.  The  signature  of  this  aflidavil 
was  proved ;  but  no  other  proof  was  given  that  the  copy 
filed  was  a  true  copy  of  the  original  warrant  of  attomeyf 
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or  that  any  search  had  been  made  at  the  proper  office 
for  the  original  warrant 

It  was  objected  on  the  part  of  the  Plaintiff  that  the 
copy  ought  not  to  be  received  in  evidence,  but  Tindal 
C.  J.  admitted  it,  subject  to  a  motion  on  the  point ;  and 
a  verdict  having  been  found  for  the  Defendant, 

Coleridge  Seijt  obtained  a  rule  nisi  to  set  it  aside,  on 
the  ground  above  stated. 

Talfintrd  Serjt.  who  shewed  cause,  contended  that 
the  copy  filed  according  to  the  provisions  of  3  G.  4* 
c.  39.,  became  a  species  of  duplicate  original,  and  was 
admissible  in  evidence  like  any  other  record. 

Wilde  Serjt.  and  Coleridge  in  support  of  the  rule. 
By  rule  M.  42  G.  8.,  the  original  warrant  of  attorney 
must  be  filed  when  judgment  is  signed.  And  judgment 
having  been  signed  upon  the  warrant  in  question,  the 
Defendant  had  the  means  of  producing  the  original 
from  the  proper  office;  the  copy  therefore  ought  not 
to  have  been  received ;  at  all  events  not  till  proof  of 
search  and  failure  to  find  the  original. 

Tindal  C.  J.  If  a  party  thinks  proper  to  avail  him- 
self of  the  provisions  of  S  G.  4.  c.  39.,  to  file  a  copy  of 
the  warrant,  that  copy  is  evidence  against  him.  The 
object  of  the  legislature  was,  to  prevent  him  from  saying 
there  was  any  thing  there,  not  in  the  original.  I  infer 
that,  from  the  language  of  the  second  section,  which 
provides  that  the  warrant  of  attorney  shall  be  deemed 
void,  "  unless  such  warrant  of  attorney,  or  a  copy  there- 
of, shall  have  been  filed  as  aforesaid.'' 


V. 

Amthoky. 


■-.■vt 


Park,  Oaselee,  and  Alderson  Js.  concurring,  the 
rule  was 

Discharged. 
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May  7.      CowpfiR  and  Another,  Executors  of  Nash,  v. 

GoDMOND,  Clerk. 

In  an  action  H^HIS  was  an  action  of  assumpsit  for  money  had  aad 

for  money  received,  and  was  brought  to  recover  ihe  balance  of 

ceived,  to  re-  the  consideration  money  for  the  purchase  of  a  certain 

cover  the  con-  annuity.     The  Defendant  had  pleaded,   first,  non  as- 

•ideration  .  ,,  -^  -  ^ 

money  of  a      stimpstt ;  secondly,  non  assumpsit  infra  sex  annos. 

void  annuity.        At  the  trial  before  Tindal  C.  J.,  London  sittings  after 

where  t  e        Michaelmas  term,  18S2,  a  verdict  was   found  for  ihc 
annuity  was  '  '        ^ 

granted  more  Plaintiffs  for  the  balance  claimed,  subject  to  the  opinion 

*^f"  "*  y^"*  of  the  Court  on  the  following  case :  — 
tion  brought,        ^7  ^  certain  indenture  produced  by  the  Plaintiffs, 

but  was  bearing  date  on  the  31st  day  of  3f/7y,   1824,  an  annuity 

treated  by  the  ^j.  ^^^^  ^^^  granted  by  the  Defendant  for  his  life,  to 
grantor  as  a  n  j  > 

•ubsisting  an-  Andrew  John  Nash  and  George  Augustus  Nash  :  the  con- 

nuityHvithin  sideration  paid  for  the  same  was  1999/.     The  annuity 

although  sub-  ^^^  further  secured  by  a  warrant  of  attorney  and  jutlg- 

•cquently  ment  thereon  for  the  sum  of  4000/.,  which  were  set  forth 

avoided  at  his  j^  ^^  ^f  ^j^^  annuity, 

instance,  °  "^ 

Held,  that  the       The  indenture  was  duly  executed  by  the  Defendant, 

'/*l"^*.®^    .     ^^^  ^he  consideration  money  paid  by  the  i^rantees.    An 

limitations  did  •       1    •        1  .it  .         . 

not  begin  to     ^^^^^  ^"*  committed  m  the  memorial,  by  statmg  the 

run  until  the     amount   of  the   annuity   to   be   257/.  instead  of  237/. 

annuny  naa      pjiyments  were  made  on  account  of  the  annuity  in  the 
been  avoided.         "^  •' 

year    1829,   but   not  after.     Writs   of  execution  and 

sequestration  upon  the  judgment  mentione<l  in  the 
annuity  deed  were  sued  out  in  1829,  to  recover  the 
arrears  in  that  year,  and  the  vicarage  of  the  Defendant 
was  sequestrated,  and  his  goods  and  chattels  taken  in 
execution.  Evidence  was  offered  at  the  trial  on  the  part 
of  the  Plaintiffs,  that  the  said  writs  of  sequestration 

and 
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and  execution  were  sued  out  at  the  request  of  the  De- 
fendant. 

In  Michaelmas  term  1830,  the  Defendant  obtained  a 
rule  in  the  Court  of  King's  Bench,  for  setting  aside 
the  warrant  of  attorney  and  judgment,  and  the  writs  of 
execution  and  sequestration,  on  the  ground  of  the  defect 
in  the  memorial  of  the  annuity,  on  the  following  terms ; — 
^^  upon  payment  of  all  the  costs  of  the  judgment  and  exe- 
cution of  the  sequestration,  and  of  the  application  by  the 
Defendant." 

The  Plaintiffs  were  the  executors  of  Andrew  Jolin 
Nash,  who  survived  George  Augustus  Nash  his  co- 
grantee  ;  and  they  sought  to  recover  by  this  action  the 
balance  of  the  consideration  money  originally  paid  for 
the  annuity. 

The  annuity  deed  was  put  in  evidence  upon  the  trial 
uncancelled. 

The  questions  for  the  opinion  of  the  Court  were, 
first,  whether  the  statute  of  limitations  was  an  answer 
to  the  action  ;  secondly,  whether  the  PlaintifiPs  were 
entitled  to  recover,  the  annuity  deed  being  uncancelled. 

If  the  Court  should  be  of  opinion  that  the  Plaintifis 
were  entided  to  maintain  the  action,  the  verdict  was  to 
stand  for  the  Plaintiffs. 

If  the  Court  should  be  of  opinion  the  action  was  not 
maintainable,  a  nonsuit  was  to  be  entered. 


18SS. 


COWPER 
GODMOND. 


WiUe  Seijt.  for  the  Plaintiffs.  First,  if  the  cause  of 
action  arose  at  the  time  when  the  deed  was  executed, 
it  may  be  admitted  that  this  action  would  be  barred 
by  the  statute  of  limitations.  But  the  Plaintiffs  and 
their  testator  had  no  cause  of  action  until  Michaelmas 
term  1830,  when  the  grantor  had  elected  to  avoid  the 
annuity.  Where  a  contract  for  an  annuity  has  become 
void  from  a  defect  in  the  memorial,  it  does  not  lie  with 
the  grantee  to  rescind  the  contract  and  avoid  the  secu- 

3  C  2  rity 
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rity  given,  at  his  option  :  nor  can  he  maintain  an  action 
for  money  had  and  received,  to  recover  back  the  consi- 
deration money,  unless  the  grantor  has  done  an  act  by 
which  he  treats  the  annuity  as  void*  Weddell  v.  Ij/nam 
and  Jones,  {a)  The  principle  of  that  case  was  recog- 
nized in  Waters  v.  Mansell  {b) ;  and,  subsequently,  in 
Davis  executrix  of  Griffiths  v.  Bryan,  {c)  The  inference 
from  these  cases  is,  that  the  objection  lies  only  in  the 
mouth  of  that  party  for  whose  protection  the  formalities 
required  by  the  annuity  acts  were  prescribed  ;  and  that, 
if  he  choose  to  treat  the  contract  as  a  legal  one,  the 
grantee,  who  is  bound  to  see  that  the  deeds  are  properly 
executed  and  enrolled,  shall  not  be  permitted  to  object 
This  contract  was  treated  by  the  Defendant  as  a  subsist- 
ing contract  until  1830 ;  the  grantee,  therefore,  was 
precluded  from  questioning  its  validity  until  that  time, 
and  could  not  have  brought  this  action  for  the  consider- 
ation money.  Then,  the  cause  of  action  did  not  arise 
before  that  time,  and  the  statute  of  limitations  does  not 
apply. 

Walker  v.  Liscaray  {d)  will  be  cited  to  shew  that  the 
cause  of  action  arose  at  the  time  of  the  original  contract. 
There  the  annuity  was  granted  in  1801,  and  set  aside  in 
1805,  for  a  defect  in  the  memorial.  An  action  was 
brought  to  recover  the  consideration  money.  The 
grantor  having  become  bankrupt  and  obtained  his  cer- 
tificate, after  the  grant,  but  before  the  annuity  was  set 
aside,  it  was  held  by  Lord  Ellenboroiigh  that  the  annuity, 
having  been  set  aside,  must  be  considered  as  if  it  had 
never  existed;  that  the  PlaintifiP's  title  to  the  money 
was  by  relation,  from  the  time  it  was  paid  on  the  void 
consideration,  and  that  his  right  having  preceded  the 
bankruptcy,  the  certificate  was  a  bar.      [Tindal  C  J. 


{a)  iJSj/.  309. 
lb)  3  Taunt.  56. 


(c)  6B.^C.6si. 

(d)  6  Ejp.  98, 


That 
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That  case  is  at  variance  with  all  the  others  as  cited.]  It 
does  not  appear  what  else  might  have  taken  place  be- 
tween the  parties.  The  case  is  reported  very  briefly, 
and  was  not  afterwards  brought  before  the  Court. 

But  supposing  the  present  case  to  fall  prim&  facie 
within  the  statute  of  limitations,  payments  have  been 
made  within  six  years  on  account  of  the  annuity.  This 
was  always  sufficient  before  the  9  G.  4.  c.  14?.,  and  the 
first  section  of  that  act  provides  that  nothing  therein 
contained  shall  take  away  the  efi^ct  of  payments,  &c. 

Upon  the  second  point,  that  the  annuity  deed  was 
produced  at  the  trial  uncancelled,  it  is  sufficient  to 
observe,  that,  as  all  the  securities  for  an  annuity  consti- 
tute but  one  assurance,  the  consideration  fails  upon  the 
avoidance  of  any  one  of  them.  The  grantee  has  a 
right  to  have  his  assurance  entire,  or  to  have  his 
money  returned.  Chawner  v,  Whaley  {a\  Sairfield  v. 
Gowland.  (b) 


ISSS. 


Jones  Serjt,  contra^  did  not  insist  on  the  second  point ; 
but,  conceding  that  the  grantee  could  not  proceed  until 
the  grantor  had  elected  to  avoid  the  annuity,  contended, 
nevertheless,  that  the  period  of  limitation  commenced  * 
from  the  payment  of  the  consideration  money.  The  ac- 
tion was  brought  for  money  had  and  received.  Then,  when 
was  the  money  received  ?  At  the  date  of  the  void  securi- 
ties. It  is  true  that  the  grantee  could  not  bring  this  action 
until  the  contract  had  been  treated  by  the  grantor  as  an 
invalid  contract  of  annuity ;  but,  from  the  time  of  the 
grantor's  electing  so  to  treat  it,  the  consideration  money 
became,  by  relation,  money  had  and  received  to  the 
grantor's  use  from  the  original  time  of  payment  Walker 
V.  Liscaray,  The  present  action  is  only  maintainable 
on  the  ground  that  there  never  was  a  contract  of  annuity* 


{a)  z  Soiti  500. 


(b)  6  Baitt  a4t. 


S  C  3 


lAlderson 
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an  action  for  money  had  and  received  for  the  recovery 
of  the  consideration  money  of  a  void  annuity,  when  the 
annuity  was  granted  more  than  six  years  before  the 
action  was  brought,  but  was  treated  by  the  grantor  as 
a  subsisting  annuity  within  that  period.  That  question 
depends  upon  another :  at  what  time  did  the  cause  of 
action  arise  ?  The  cause  of  action  comprises  two  steps. 
The  first  is  the  original  advance  of  the  money  by  the 
grantee;  the  second  is  the  grantor's  election  to  avail 
himself  of  the  defect  in  the  memorial  ofannuitv.  The 
cause  of  action,  therefore,  was  not  complete  till  tlie  last 
step  was  taken  in  Michaelmas  term,  1830. 

If  we  were  to  decide  otherwise,  the  grantor  of  a  de- 
fective annuity  might  in  every  case  defraud  the  annui« 
tant,  by  paying  the  annuity  for  six  years,  and  then, 
having  set  aside  the  securities,  by  pleading  the  statute  of 
limitations. 

I  think  that  this  case  is  tacitly  decided  by  Waters  v. 
Manselij  where  the  statute  was  also  pleaded,  but  the  point 
was  not  contended  for  on  behalf  of  the  Defendant,  nor 
taken  into  consideration  by  the  Court. 
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1833. 


COWPfiR 

V. 

GODMONP. 


Park  J.  I  am  of  the  same  opinion.  The  grantee 
could  not  have  sued  until  tiie  step  taken  by  the  grantor  in 
)8dO :  and  until  he  could,  the  cause  of  action  was  not 
complete.  I  cannot  assent  to  the  language  of  Lord 
^lenborough  in  Walker  v.  Liskaray.  It  is  opposed  to 
his  own  more  deliberate  judgment  in  the  cases  cited  at 
the  bar. 

Gaselee  J.  concurred. 


Alderson  J.  It  may  be  conceded  that  the  consi- 
deration money  was  money  had  and  received  by  the 
grantor  at  the  time  of  payment ;  but  it  was  not  had  and 

3  C  4  received 
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^iSSS.       received  by  the  grantor,  to  the  nse  of  the  grantee^  until 
y5';  \  "■        the  grantor  elected  to  treat  the  annuity  as  void. 

J,  If,  however,  we  had  decided  otherwise,  I  ibink  that 

Goi^OKD.  the  payments  on  account  would  have  taken  the  case  out 
of  the  statute ;  so  that  the  Plaintiff's  are  in  either  way 
entitled  to  recover  in  this  action. 

Judgment  for  Plainti£. 


V 

Maj  8.  WooLLEY,  Executof,  V.  Sloper,  Exccutor. 

upon  a  judg-    jOOVENANT  by  an  executor,  for  a  breach  occurring 

e     ^   '       since  the  death  of  his  testator.     Notice  of  triid  had 
case  of  a  non- 
suit, an  exe-     been  three  times  served  and  countermanded.     After  the 

c^^^f^^J^  second  default,  a  rule  nisi  for  judgment  as  in  case  of  a  non- 
guiltv  of  wilful  suit  had  been  discharged  on  a  peremptory  undertaking; 
negligence  is     and,  after  the  third,  made  absolute.     It  further  appeared 

T  ^'^^!^lf  from  the  Defendant's  affidavits  that  the  PlainiifF  had  been 
the  costs  of     .^ 

the  causey  but   guilty  of  wilful  negligence,   on   each  occasion,  in  not 

only  to  the  proceedinff  to  trial  accordincr  to  notice,  whereby  the 
costs  occa-         r  o  r>  -^  J 

stoned  to  the     Defendant  had  been  put  to  unnecessary  expense.     Oq 

Defendant  by  the  taxation  of  costs,  the  prothonotary  had  allowed  the 
neffUeence.        Defendant  the  costs  of  the  cause ;  and  a  rule  nisi  having 

been  obtained  by  Bompas  Serjt  for  the  prothonotary  to 

review  his  taxation, 

Wilde  Serjt.  contended,  that  the  Plaintiff^  having  been 
guilty  of  wilful  negligence,  could  not  be  protected  from 
the  payment  of  costs  by  his  character  of  executor. 
^aw  V.  Mansfield  (a),  Nunez  v.  Modigliani.  (6) 


(a)  7  Price  yog,  (6)  i  H.  BL  %if. 


BampaSf 
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Bon^pas,  in  support  of  the  rule,  admitting  the  Plain- 
tiff's laches,  contended  that  a  Plaintiff  executor  was  not 
liable  to  pay  the  costs  of  the  cause  after  judgment  as  in 
case  of  a  nonsuit,  although  it  might  be  otherwise  on  non 
pros,  or  a  discontinuance.  Boolh  and  others  y.Wood{a\ 
Halves  v.  Saunders  (i),  Harris  v.  Jones,  {c)     And, 


1839. 


WOOIXEY 
V. 

Slopsb. 


Per  Cur,  The  Plaintiff  could  only  sue  as  executor 
upon  the  contract  made  with  his  testator.  He  would 
not,  therefore,  have  been  liable  to  pay  costs  upon  be« 
coming  nonsuit  at  the  trial;  and  the  statute  14  G.  2. 
c  17.  directs  ^^that  all  judgments  given  by  virtue  of 
that  act,  shall  be  of  the  like  force  and  effect  as  judg- 
ments upon  nonsuit,  and  of  no  other  force  or  effect :" 
and  ^^  that  the  Defendant  or  Defendants  shall  upon  such 
judgment,  be  awarded  his,  her,  or  their  costs  in  any 
action  or  suit,  where  he,  she,  or  they  would  upon  non- 
suit be  entitled  to  the  same,  and  in  no  other  action  or 
suit  whatever." 

Rule  absolute  for  the  prothonotary  to  review 
his  taxation,  allowing  to  the  Defendant  such 
costs  only  as  had  been  occasioned  by  the 
Plaintiff's  wilful  negligence  in  not  proceed- 
ing to  trial,  {d) 


(a)  2H.Bi.%y7. 

(b)  3  Burr,  1584. 
{c)  3  Burr.  145 1* 

(d)  See  also  Howard  ▼.  Rat- 
borne,  Willesy  $16,  S.  C  Bamejf 
130.  Howard  v.  Radbunh 
4  Burr.  X928.  Bennet  v.  Coker^ 
Bull  N.  P.  33a.  Higgj  V.  Warrjt 


6  7\1L  6f4*  Cooke  v.  Lueat, 
%  Bajtf  395.  And,  that  an  exe- 
cutor b  liable  to  costs  for  not 
going  to  trial  according  to  no- 
tice, see  Eaves  v.  Mocatoj  Salk, 
3x4.  Hawej  y.Saunderjf  s  Bwrm 
1584. 
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(IN  THE  EXCHEQUER  CHAMBER.) 

BaRDONS  v.  S£LBY.(a) 

J^RROR  from  the  Court  of  King's  Bench.  The 
case  was  argued  in  Hilary  vacation  and  Easter  term 
by  Coleridge  Serju  for  the  Plaintiff  in  error,  and  by 
Maule  for  the  Defendant  in  error,  and  the  judgment  of 
the  Court,  in  which  the  points  are  so  fully  discussed  as 
to  render  any  further  report  superfluous,  was  delivered 
in  the  vacation  after  Easier  term  by 


In  replevlni 
the  general 
plea  de  in" 
Juridf  &c. 
held  proper, 
after  an 
avoMoy  that 
PlaintiflT  was 
an  inhabitant 
of  the  parish ; 
rateable  to  the 

relief  of  the  TiNDAL  C.  J.     The  question  raised  for  our  consider- 

swKTt  ^"^cu-  ^^^^^   upon  this  writ  of  error  arises  in  an  action  of 

pation  of  a  replevin,  in  which  Bardons^  one  of  the  Defendants  below, 

tenement  in  i^y^^s  as  collector  of  a  poor  rate,  and  Jenkins^  the  other 

the  parish ;  . 

that  a  p'lor  Defendant,  makes  cognizance  as  his  bailifl^  alleging  in 
rate  was  made  |he  fourth  avowry  and  cogniacance,  that  the  Plaintiff  was 
in  whkh**  '  ^°  inhabitant  of  the  parish,  and  by  law  rateable  to  the 
Plaintiff  was     relief  of  the  poor  thereof  in  respect  of  his  occupation 

of  a  tenement  situate  within  the  same ;  that  a  rate  for 
the  relief  of  the  poor  of  the  said  parish  was  duly  ascer- 
tained, made,  signed,  assessed,  allowed,  given  notice  of, 
and  published  according  to  the  statute ;  and  that  by  the 
said  rate  the  Plaintiff  was  duly  rated  in  the  sum  of  7/.; 
that  Bardonsy  as  collector,  gave  him  notice  of  the  rate, 
and  demanded  payment,  which  he  refused;  that  the 
Plaintiff  was  duly  summoned  to  appear  at  the  petty 
sessions  to  be  held  at  a  time  and  place  duly  specified,  to 

appear  at  a 

petty  sessions,  where  he  appeared  and  shewed  no  cause ;  whereupon  a  warrant  under 
the  hands  and  seals  of  two  justices  was  directed  and  delivered  to  Defendant  to  dis- 
train Plaintiff's  goods,  which  Defendant  therefore  avowed  and  prayed  a  return. 

{a)  For  the  pleadings  in  this  case,  and  the  proceedbgt  in  the 
Court  of  K.  B.  see  3  B.& ^i.  a. 

shew 


rated  at  7/. ; 
that  Defend- 
ant, as  col- 
lector gave 
him  notice 
thereof  and 
demanded 
payment* 
which  Plaintiff 
refused;  that 
he  was  there- 
upon sum- 
moned to 
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shew  cause  why  he  refused;  that  he  appeared  and  1838. 
shewed  no  cause;  that  a  warrant  was  thereupon  duly 
made  under  the  hands  and  seals  of  two  justices  of  the 
peace  for  the  county  then  pfesent,  directed  to  BardonSf 
the  collector,  commanding  him,  according  to  the  statute, 
to  make  distress  of  the  Plaintiff's  goods  and  chattels; 
that  the  warrant  was  delivered  to  Bardons^  under  which 
he,  as  collector,  avowed,  and  the  other  Defendant  ac- 
knowledged, the  taking  of  the  goods,  praying  judgment 
and  a  return,  &c.  The  Plaintiff  pleaded  in  bar,  that 
the  Defendants  of  their  own  wrong,  and  without  such 
cause  as  was  alleged,  took  the  Plaintiff's  goods  and 
chattels.  To  this  plea  there  was  a  special  demurrer, 
assigning  for  cause  that  the  Plaintiff  by  his  plea  in  bar 
sought  to  put  in  issue  several  distinct  matters,  and  also 
that  the  plea  in  bar  was  pleaded  as  if  the  avowry  and 
cognizance  consisted  wholly  in  excuse  of  the  taking 
and  detaining,  and  did  not  avow  and  justify  the  same, 
and  claim  a  return.  The  Plaintiff  below  joined  in  de- 
murrer. There  were  other  avowries  and  cognizances 
pleaded  in  a  similar  form,  to  which  similar  pleas  in  bar 
were  pleaded,  and  to  which  also  there  were  special 
demurrers,  and  joinders  in  demurrer. 

Upon  argument  before  the  Court  of  King's  Bench, 
judgment  was  given  in  favour  of  the  Plaintiff  below  by 
two  of  the  learned  Judges  of  that  Court,  the  late  learned 
and  much-lamented  Chief  Justice,  Lord  TetUerden^ 
having  given  judgment  in  favour  of  the  Defendants; 
and  the  question  raised  upon  the  record  for  deter*> 
mination  is  this,  whether  the  general  plea  in  bar  pleaded 
by  the  Plaintiff  below,  by  which  all  the  several  matters 
alleged  in  the  avowry  are  put  in  issue^  is  a  good  plea  in 
bar  or  not :  and  we  are  all  of  opinbn  that  such  plea  in 
bar  is  a  good  plea,  and  that  the  judgment  of  the  Court 
below  must  be  affirmed. 

Jt  may  be  convenient,  in  the  first  place,  to  advert  to 

the 
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1895.  the  objection  which  relates  to  the  form  of  fiction  in  which 
this  general  plea  is  used :  namely,  that  it  is  in  point  of 
form  an  action  of  replevin,  not  an  action  of  trespass: 
as  to  which,  we  are  of  opinion  that  no  sound  distinction 
csan  be  made  in  that  respect;  but  that  wherever  the&cts 
pleaded  in  bar  to  an  action  of  trespass  for  taking  goods, 
constitute  such  a  defence  that  the  Plaintiff  may,  consis* 
teatly  with  the  rules  of  law,  put  the  whole  of  them  in 
issoei  by  the  general  replication  de  injtsrid  sua  proprii 
bisque  tali  causd^  we  think  the  Plaintiff  may  also  do  the 
^me  in  his  plea  in  bar  to  an  avowry,  stating  the  same 
identical  &cts  as  a  defence  in  an  action  of  replevin.  No 
ease  has  been  cited  before  us,  in  which  such  general 
traverse  of  the  facts  stated  in  the  avowry  has  been  held 
IhkI  simply  upon  the  ground  that  the  form  of  action  b 
m  replevin,  not  trespass.  For  as  to  the  case  of  Jones  r. 
tlitcken  (a),  the  general  traverse  there  pleaded  in  bar  to 
BD  avowry  for  a  distress  for  rent,  and  which  was  held 
bad  in  that  case,  would  have  been  equally  held  bad  if  it 
lifid  been  replied  to  a  special  plea  in  trespass  stating 
the  same  iacts;  as  appears  from  the  case  of  White  r, 
Sttibbs.  {b)  It  cannot,  therefore,  as  it  appears  to  us,  be 
a  safe  ground  of  decision,  to  rest  the  validity  of  the 
general  traverse  on  the  present  occasion,  not  upon  the 
nature  and  character  of  the  facts  which  are  put  in  issue 
by  such  traverse,  and  upon  the  broad  question,  whether 
they  constitute  one  single  defence,  or  not;  but  upon  the 
consideration  that  the  question  arises  in  an  action  of 
replevin.  The  only  ground  of  distinction  that  has  been 
suggested  is,  that  the  Defendant,  in  this  case,  by  claim- 
ing a  return  of  the  goods,  asserts  a  right  and  proper^  in 
them ;  and,  therefore,  brings  the  case  within  the  exceps- 
tion  in  Crogate's  case, .—  "  that  the  Defendant  claims 
property,  or  an  interest  in  or  out  of  the  goods  which 

(a)  iB^lg  P.  76.  (b)  %  Saund.  %^%. 

have 
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have  been   taken."      But  upon    reference   as   well   to       1889« 
Crogale's  case,  where  this  exception  to  the  general  rule 
is  laid  down,  as  also  to  the  several  cases  in  which  such 
exception  has  been  held  to  apply,  we  think  it  is  limited 
to  instances  in  which  the  Defendant  has  claimed  by 
bis  plea  an  interest  in  the  land  or  the  goods  before  and 
at  the  time  of  the  trespass  complained  of.     In  replevin, 
however,  it  is  obvious  that  the  Defendant  does  not  insist> 
in  ordinary  cases  at  least,  and  certainly  not  in  the  pEe*" 
sent  case,  upon  any  right  or  interest  he  possessed  in  th^ 
goods  before  or  at  the  time  of  the  taking  complained  oC 
In  the  instance  of  a  distress  for  rent  in  arrear,  the  very 
nature  of  the  transaction  assumes  that  he  has  seised  tbe 
goods  which  belonged  to  his  tenant  the  Plaintiff;  his 
sole  object  being  to  satisfy  the  rent  out  of  the  tenant's 
property,  and  the  prayer  for  a  return  of  the  goods,  &a 
is  no  assertion  of  right  to,  or  interest  in,  the  goods  in 
himself  the  Defendant,  but  is  a  prayer  that  the  Plains 
tiff^s  goods  may  be  returned  by  the  sheriff,  in  order,  so 
long  as  the  common  law  on  this  subject  continued,  thai 
they  might  be  kept  by  the  Defendant  as  a  pledge  for 
the  payment  of  the  rent,  and,  since  the  alteration  of  the 
common  law,  by  the  statute  2  W.  ^  M.  c  5.,  in  order 
that  they  may  be  sold  by  the  Defendant  in  satisfactioa 
of  the  arrears  of  rent  and  the  expenses.     Indeed  it  if 
evident  that  the  claim  of  interest  mentioned  in  Crcgai^B 
case,  as  forming  an  exception  to  the  application  of  tb^ 
rule  there  laid  down,  must  mean  an  interest  anterior  to 
and  independent  of  the  fact  of  seizure,  from  the  instances 
which  are  there  put,  of  a  right  of  common  or  a  right  of 
way,  or  passage,  and  the  like;  all  of  which,  from  their 
nature,  must  have  existed  in  the  party  before  the  trefr- 
poss  was  committed  for  which  the  action  is  brought. 
We  think,  therefore,  no  distinction  can  be  satis&ctorily 
laid  down  between  the  rule  of  pleading  as  to  the  point 
in  question,  in  an  action  of  replevin  and  an  action  of 

trespass; 
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18S8.  trespass;  but  that  the  point  to  be  determined  19,  whe- 
ther, by  the  rules  of  pleading,  the  several  facts  all^ifed 
in  the  fourth  avowry  nii;>ht  have  been  put  in  issue  by 
the  general  traverse,  if  they  had  been  contained  in  a 
plea  in  bar  to  an  action  of  trespass.  And  although  it 
may  be  rery  difficult,  upon  principle,  to  account  for 
such  a  departure  from  the  general  object  which  the 
rules  of  special  pleading  have  in  view,  namely,  that  of 
bringing  the  matter  in  dispute  between  the  litigant  par- 
ties to  one  certain  and  single  issue  of  fact,  yet  we  think 
the  present  case  falls  within  the  authority  of  judicial 
decisions  of  an  early  date,  and  which  have  been  con- 
stantly adhered  to  in  later  times,  and  we  feel  ourselves, 
on  that  account,  bound  by  their  authority,  and  no  longer 
at  liberty  to  found  our  judgment  upon  the  ground  oT 
expediency,  where  the  point  in  dispute  is  of  a  nature 
and  description  rather  to  be  governed  by  precedents 
than  by  general  principles  of  law. 

It  is  not  necessary  to  refer  to  any  earlier  decision  than 
that  of  Crogaie*3  case  (a),  as  an  authority  upon  the  present 
question.    Indeed,  the  year  books  cited  in  that  case,  do 
not,  upon  reference,  throw  much  light  or  any  degree  of  cer- 
tainty on  the  points  there  resolved.   But  from  the  time  of 
Crogate's  case,  Sjac.  1.,  down  to  the  present  period,  the 
resolutions  of  the  Court  made  in  that  case  have,  as  to 
the  greater  part,  been  considered  to  be  law.     In  Cnh 
gatefs  case  the  defendant,  in  an  action  of  trespass  for 
driving  cattle  of  the  plaintiff,  pleaded  a  right  of  common 
in  a  copyholder  over  the  locus  in  quo,  by  prescribing  in 
the  usual  way,  in  the  name  of  the  lord  of  the  manor; 
and  because   the   plaintiff  had  wrongfully    turned  his 
cattle  there,   the  defendant,   as   servant   of  the  copy- 
holder,  and   by    his    command,  justified   driving    the 
cattle  out.     To  this  plea  the  plaintiff  replied,  de  in- 

{a)  Z  Rep.  6 J. 
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juri&  sud  propridj  absque  tali  causA ;  and  upon  de-  18S3 
murrer  it  was  adjudged  that  the  general  replication  in 
that  case  was  insufficient ;  and  Lord  Coke  then  proceeds 
to  lay  down  four  resolutions  of  the  Court,  in  the  course 
of  which  he  thus  states  the  nature  of  this  general  plea; 
viz.  "  The  general  plea  de  injurid  sud  pfvpriA,  &c.  is 
properly  when  the  defendant's  plea  doth  consist  merely 
of  matter  of  excuse,  and  of  no  matter  of  interest  what- 
ever." The  resolutions  of  the  Court  are  these  four: 
first,  that  absque  tali  causa  doth  refer  to  the  whole  plea, 
and  not  only  to  the  commandment,  for  all  makes  but 
one  cause,  and  any  of  them  without  the  other  is  no  plea 
by  itself.  Secondly,  it  was  resolved  that  when  the  de- 
fendant in  his  own  right,  or  as  servant  of  another, 
claims  any  interest  in  the  land,  or  any  common,  or 
rent  going  out  of  the  land,  &c.,  there  de  injwid  sud 
propria^  &c.,  generally,  is  no  plea ;  but  if  the  defendant 
justifies  as  servant,  there  de  injurid  sud  proprid^  &c.  in 
some  of  the  cases, 'with  a  traverse  of  the  commandment, 
that  being  made  material,  is  good.  Thirdly,  it  was  re- 
solved, that  when  by  the  defendant's  plea  any  authority 
or  power  is  mediately  or  immediately  derived  from  the 
plaintiff,  there,  although  no  interest  be  claimed,  the 
plaintiff  ought  to  answer  it,  and  shall  not  reply  gene- 
rally de  injurid  sud  propria^  &c. :  the  same  law  of  an 
authority  given  by  law,  as  to  view  waste,  &c.  Lastly, 
it  was  resolved,  that  in  the  case  at  bar,  the  issue  would  be 
full  of  multiplicity  of  matter,  when  an  issue  ought  to  be 
full  and  single ;  for  parcel  of  the  manor,  demiseable  by 
copy,  grant  by  copy,  prescription  of  common,  &c.,  and 
commandment,  will  be  all  parcel  of  the  same. 

The  questions,  therefore,  appear  to  us  to  be  these  two 
alone;  first,  whether  the  facts  pleaded  in  this  avowry 
bring  it  within  that  description  of  plea  to  which  the 
general  replication  is  admitted  in  Crogate's  case  to  apply ; 
and  secondly,  whether  the  case  falls  within  any  of  the 

exceptions 
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exceptions  Iiud  down  by  the  Court,  in  timr  molutiont 
in  that  case.  Now.  the  facts  stated  in  the  aTOWiy  an^ 
the  inhabitancy  of  the  Plaintiff  in  a  certain  pariah,  and 
his  liability  to  the  poor  rate  by  reason  of  occupation ; 
the  making  of  a  poor  rate  for  the  parish,  with  all  the 
particular  observances  required  by  law ;  notice  of  the 
rate;  the  demand  of  payment,  and  refusal  to  pay;  the 
summoning  before  the  justices  of  peace  in  peUy  sessions, 
to  shew  cause  for  his  refusal,  where  no  cause  was  shewn; 
the  issuing  of  a  warrant  by  tlie  justices  of  the  peace; 
the  delivery  of  the  warrant  to  one  of  the  Defenfiants, 
and  the  distress  made  by  him  and  the  other  Defendant 
as  his  bailiff. 

In  the  first  place,  these  facts  appear  to  us,  in  the 
language  of  Crqgaie^s  case,  to  consist  merely  **of 
matter  of  excuse,  and  of  no  nmtter  of  interest  what- 
soever." '  They  fall  within  the  principle  of  a  jnstifi- 
cation  under  a  proceeding  in  the  admiralty  court,  the 
hundred  or  county  court,  or  any  other,  which  is  not  a 
court  of  record,  where  de  inpai&y  &c.  generally  is.  good, 
**  for  all  is  matter  of  fact,  and  all  make  but  one  canse^** 
as  is  stated  in  another  part  of  the  same  repcNt.  The 
case  now  under  discussion  resembles  closely  that  which 
is  last  referred  to.  A  justification  under  a  distress  war- 
rant for  a  poor's  rate  must  surely  be  the  subject  of  a 
general  traverse,  if  a  justification  under  the  process  of 
the  Admiralty  Court  is  held  to  be  so. 

It  remains  to  be  considered,  therefore,  whether  the 
subject-matter  of  the  avowry  brings  it  within  any  of  the 
exceptions  which  are  laid  down  in  the  leading  case  above 
referred  to.  The  first  is  where  the  defendant  in  his  own 
right,  or  as  servant  to  another,  claims  any  interest  in  or 
out  of  the  subject-matter  of  the  action  of  trespass,  in  which 
case  the  general  traverse  would  be  bad.  The  interest  theie 
spoken  of  would  include  any  title  by  lease,  licence,  or 
gift  from  the  plaintiff,  [Bro.  Ahr.  de  9tm  tort  dewtewme^  41.) 

or 
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or  fHij  snlvdemiie  to  th^  defendant.  {Bro.  Mr.  tb.  5S0        18^3. ''  ^ 
Theanswef,  tberefbre,  to  this  objection  appenrttobe^     ^  '"^■'l/.fi 
that  the  Defendants  in  this  case  claim  no  sHch  interest,  ^    '  , 

nor  any  other  interest  of  any  kind  in  the  goods  taken  :       Saurf. 
for  that  the  exception  applies  only  tb  the  case  of  title  or 
property  in  the  goods,  independently  of  any  right  coin   ' 
ferred  by  the  act  of  seizure,  we  hare  already  stated  to 
be  our  opinion,  to  which  we  refer. 

The  next  exception  is,  where  the  Defendant  justifies 
under  any  authority  or  power  mediately  or  immediately 
derived  from  the  Plaintiff;  in  which  case  it  is  said,  that 
although  no  interest  is  claimed,  the  naintiff  ought  to 
answer  if,  and  shall  not  reply  generally  de  ifffuHd  sud 
propriA.  It  would  not  bave  been  necessary  to  hare 
adrerted  to  this  exception,  as  the  proceedings  on  the 
part  of  the  Defendants  are  manifestly  not  under  any 
authority  from  the  Plaintiff  but  directly  against  him,  if 
Lord  Coke  had  not  proceeded  to  add,  **  the  same  hw  of 
an  authority  given  by  the  law,  as  to  view  waste."  But 
the  meaning  of  this  distinction  is  explained  by  Lord 
H6U  in  the  case  of  Chancy  v.  Winn  (a),  who  says  the 
case  of  entering  to  see  wxsie  is  upon  a  special  reason; 
for  suppose  the  lessor  were  seised  in  fee,  such  seisin  in 
fee  would  be  involved  in  the  issue.  That  the  dictum 
of  Lord  Coke  cannot  be  Intended  of  justification  under 
aU  authorities  in  law,  generally,  is  abundantfy  clear  from 
the  instances  already  adverted  to  of  justification  under 
process  of  law  against  the  person,  and  against  the  goods 
of  the  PiaintifT;  so  also  of  justification  by  peace  offieefs 
arresting  upon  breach  of  the  peace,  and  the  Hke;  so 
also  in  the  case  of  justification  under  a  statute;  (see 
Chmcy  v.  IfTim,  supra) ;  in  all  which  cases  the  general 
traverse  is  invariably  replied  to  such  pleas,  where  no 
matter  of  record  forma  part  of  it    If  so^  wlrjr  may  it 

(n)  IS  IM.  iSs. 
Vol.  IX.  SD  not 
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.l$S9*  not  equally  be  replie^t  wh^re  tfa«,  j^iftifiLf^tio^^  !W^^ 
^^^^  distress  for  a  poor'$  rate  being  4ui.^ut))pr|ty  jpf  <Wf>?  ♦  i 
■iP.m^7?  rj^^^  last  of  the  exceptions  meiiti9Ded .  in  Qygat^^s  f^ 
f^nf^u  is,  where  the  plea  would  be  full  of  multiplicii|r.of  inaU^* 
Whether  this  iss  or  is  not,  a  ground  of  exception  that 
applies  to  tlie  present  case,  must  depend  upon  the 
meaning  of  the  word  multiplicity  in  the  resolution*  If 
it  intends  that  separate  and  distinct  facts,  constituting 
altogetlier  one  defence^  tSitftfOt  be  inchided  in  the 
general  replication,  what  becomes  of  the  rule  in  Crth 
g^te^s  case  altogether  ? .  Why  did  the  discuasion  in  Grtk- 
gati^js  case  take  plaoe^  and  why  were  the  four  resolHtJons 
];nade,  when  the  single  objection,  that  the  plea  inqliyled 
more  than  one  separate  fact,  would  have  been  sp^fient 
to  have  determined  against  the  general  traverse  ?  How 
is  this  interpretation  reconciieable  with  tlie'tiiirioiis^|- 
stances  in  which  this  general  form  of  replictftloti  Is  coo- 
fessedly  held  good,  «uch  as  the  jlistificiici^nufide^  pro- 
cess issuing  out^  a  court  not  of  record?'  Wh^efiMii 
are  stated  in  the  plea  miiteA  up  wifcfa  nittfter  ^t-tebafi^, 
or  with  the  clainfi  of  interest,  or'  und^r  the*  "^tlkiritf  tdf 
the  Plaintiff,  it  has  always  beeti  allow^th^t  th^t^U^ 
might  admit  the  fact  which  falls  witbtrf  th^  ic^MripA^ 
of  such  exceptions,  and  traverse  the  VettiaTh^f^  Ae 
allegations  of  the  plea,  by  limiting  the  tmVet^ -1^  ifte 
words  ^*  absque  residue  causce!*  Ht]lw  could  cbts  ^^tfce 
of  pleading  be  applied  to  the  present  casie^  "v^fkcek  little 
of  the  facts  alleged  fall  within  the  exception,  ^totdnJl  the 
fects  are  of  the  same  nature?  It  follows^  therefore^ 'that 
such  cannot  be  the  meaning  of  tlie  word  iMtil^ftx!^ 
and,  consequently,  that  the  resoiotion  dees  iidtilp(^jp4^ 
this  case.  And  such  appears  .dearly  to  hs^  4eei^tli^ 
opinion  of  the  Court  of  B.  R.  in  two  modern  case& 
Bobinson  v.  Baley{a)  and  (yfirimyr-^So^o^  "y*^ 

Upon  the  whole,  we  think  thia  asae  .ftUs  widkin^ 

{a)  I  Burr.  31^  •^^^  «A<#^^bSl^^q^ 
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g^ettX  rale  kid  down  in  Crcgat^s  case^  and  that  it  is 

not  touched  by  any  of  the  exceptions  there  adverted  to ; 

and,  consequently,  that  the  judgment  of  the  Court  below 

inust  be  aflSrmed^ 

Judgment  affirmed,  {a) 

(0)  See  Piggott  T.  Kemp  and  Others f  2  Crompton  (ff  Meeiottf  197. 


Christopher    Henry  Thomas    Hawkins,    atl     jtprU%6. 
Infant,  by  John  Hetwood  Hawkins,  his  next 
friend,  t;.  John   Hawkins  and  Mart  Ann 
Hawkins. 

t)  Y  order  of  the  Vice  Chancellor  the  following  ciase  was  Landt  were 
sent  for  the  opinion  of  this  Court :  —  JuJ^dt  ua 

'By  marriage  settlement  of  16th  and  17th  of  June  1756,  male,  on  mch 
tnade  upon  the  marriage  of  Thomas  Hawkins  with  Ann  v^noa  at  at 
fieysDOodf  (after  reciting  that  ample  provision  had  been  j*^  g^  shoald 
<nade  for  Thomas  Hamkin^s  eldest  son  by  such  marriage,  be  the  second 
Hauler  the  will  of  his  uncle  Philip  ;  that  Ann  HttfrnoSt  ^  J^^j^ 
j^Uther  had  paid  8000/.  as  a  marriage  portion  to  his  daugh^  and  jt.  B. ; 
ter,  and  Thomas  Hawkin^$  father  AOOOL  to  his  son ;)  cer*  «»d,forde£aolt 
Uan  estates  in  the  parishes  oiMaddeTn^  St.  Erthj  Ludgvan^  ^^  ^  ^y^^ 
Vni/f  Lelanif  and  MuUion^  in  the  county  of  CoirnxbaU^  fourtht  and  to 
iRFere  limited,  subject  to  certain  prior  trusts,  to  the  use  ^^^^^ 
Md  behoof  of  such  person  as  at  the  time  of  the  decease  except  tbe 
of  the  said  Thomas  Hawkins  should  be  the  second  son  ^^^*) "» ia» 
Uien  living  of  the  body  of  the  said  Thomas  Hawkins,  on  default  of  tuch 
the  body  of  the  said  Ann  Heywood  to  be  begotten,  and  inue,  to  the 
ijl  tbe  heirs  of  the  body  of  such  second  son  lawfully       .  ^!^^^ 

<  - .  maki  andffbr 

dejfault  of  tnch  iMne*  to  7.  H.  in  fee.  T.  H.  died  in  17669.  leaving  feur  toot,  P^ 
GL,  T.f  and  J^^^P,  died  In  1770,  an  infant,  without  istue ;  C.  in  1819,  without 
itiaei  1^  k  1783,  widiout  itiue. 

Upon  a  tuit  iniiitoted  after  the  death  of  C. :  Held,  that  in  the  eventt  which  had 
happenedk/*  Jtook  an, catat«  tail  under  the  tettlcmene. 

li-.-iiti^  'vv  3  D  2  issuing; 
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Hawkins 

V. 

Hawkins. 


issuing;  and  for  defauk  of  such  issue,  to  the  use  and 
behoof  of  the  third,  fourth,  fifth,  sixth,  and  all  and 
every  other  son  and  sons,  other  than  and  except  the 
eldest  son,  for  the  time  being,  of  the  body  of  the  said 
Thomas  Hawkins^  on  the  body  of  the  said  Ann  Heyrooi 
to  be  begotten,  who  should  by  the  death  of  such  second, 
third,  fourth,  or  other  son,  without  issue  of  his  or  thar 
respective  body  or  bodies,  become  a  second  son  severally 
and  successively,  and  in  remainder,  one  after  another,  as 
they  and  every  of  them  should  be  in  priority  of  birth; 
and  of  the  several  and  respective  heirs  of  the  body  and 
bodies  of  all  and  every  such  son  and  sons  lawfully 
issuing ;  and  for  such  default  of  such  issue  as  aforesud, 
and  in  case  there  should  be  two  or  more  daughters  of 
the  said  Thomas  Hawkins^  on  the  body  of  the  said  Aim 
Heyxood  to  be  begotten,  then  to  the  use  of  all  and 
every  such  daughters  of  the  said  Thomczs  HonoHnSf  off 
the  body  of  the  said  Ann  Heywood  to  be  b^otten,  and 
the  heirs  of  their  several  and  respective  bodies  lawfully 
issuing,  to  take  as  tenants  in  common,  and  not  as  jdnt- 
tenants :  but  in  case  there  should  be  only  one  son  of 
the  said  Thomas  Hawkins^  on  the  body  of  the  said  Am 
Heywoodf  then  to  the  use  of  the  eldest  6r  only  sod  of 
the  said  Thomas  Hawkins^  on  the  body  of  the  said  Ann 
Heywoodj  his  intended  wife,  to  be  begotten,  and  tbe 
heirs  of  the  body  of  such  eldest  or  only  son  lawfully 
issuing ;  and  for  default  of  all  such  issue,  to  the  use  of 
the  said  Thomas  Hawkins,  his  heirs  and  assigns  fcr 
ever. 

Thomas  Hawkins  died  intestate,  in  1766,  leaving  isso^ 
of  said  marriage  four  sons  and  one  daughter :  the  sods 
were,  Philip,  the  eldest,  who  survived  his  fiither,  and 
died,  in  1770,  an  infant,  and  without  issue;  Sir  Christofier 
Hawkins,  who  was  the  second  son,  and  died  in  18^ 
without  issue ;  TTiomas  Hawkins^  the  third,  who  died  in 
nsSf  without  issue ;  and  the  Defendant  Join  HofMns, 

who 
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who  was  the  fourth  son  of  the  said  marriage,  and  still 
Ii?ing« 

Iq  nsOf  Sir  Christopher  Hawkins  suffered  a  recovery 
of  divers  estates,  comprising,  amongst  others,  the  manor 
of  TrevetieaguCf  and  certain  tenements  in  Market  Jeafy 
aUas  Miraztofif  and  in  the  parish  of  Maddem^  which 
he  took  as  tenant  in  tail  under  the  will  of  his  great 
uncle,  Philip  Hawkins;  and  in  the  deed  to  make  a 
tenant  to  the  pracipe^  after  describing  such  property, 
were  added,  ^  And  all  other  the  manors,  &c*  which 
were  included  in  the  entail  under  the  will  of  said  Philip 
Ha/mkinsy  and  all  and  singular  other  the  mainors,  mes- 
suages, lands,  tenements,  and  hereditaments  of  him  the 
said  Sir  C*  Hawkins^  situate^  lying»  and  being  in  the 
several  parishes,  places,  and  precincts  aforesaid,  or 
either  of  them,  in  the  said  county  of  ComwalL** 

The  township  of  Market  JeWf  alias  Maraziofi^  and 
the  parish  of  Maddem^  were  mentioned  in  the  recovery 
deed,  and  in  the  recovery ;  but  the  parish  of  St.  Erth 
was  only  mentioned  in  the  recovery ;  and  the  parishes 
of  Ludgvan,  Uny^  Lelant^  and  MuUion^  were  not  men- 
tioned in  either  the  recovery  deed  or  the  recovery. 

By  the  will  of  Sir  C.  Havokins^  all  such  parts  of  the 
settled  property  of  which  he  obtained  the  fee  by  means 
of  the  recovery,  and.  also  the  reversion  in  fee  of  the 
remainder,  subject  to  the  estate  tail,  if  any,  limited  by 
the  said  settlement  to  the  Defendant  John  Hawkins^ 
were  devised  to  the  infant  Plaintiff,  Christopher  Hetiry 
Thomas  Hawkins^  the  son  of  testator's  brother  Jo/in,  for 
bis  life,  with  remainders  over. 

The  questions  for  the  opinion  of  the  Court  were^ 
first.  Whether  John  Hauokins^  the  fourth  son  of  Thomas 
Hawkins^  the  father  of  the  said  Sir  C  Hawkins,  did, 
under  or  by  virtue  of  the  indentures  of  lease,  release, 
and  settlement  of  1756,  either  in  the  lif<;tiine  or  on  the 
death  of  the  said  Sir  C  HanokinSf  and  in  the  events 

8  D  3  which 
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which  have  hsppened,  take  lUiy  and  what  iMates  orhi^ 
terests  in  the  several  messuages,  lands,  heraditanenlsi. 
and  premises  comprised  in  the  said  indemores  ef  lemei 
rdease,  and  settlement  of  1756,  or  any  aild  which  of 
them? 

Secondly,  Whether,  having  regard  to  the  terms  of 
the  indentures  to  make  the  tenant  to  the  ptMipe  fetf 
and  to  lead  or  declare  the  uses  ol^  the  said  reooveiyi 
which  was  suffered  by  the  said  Sir  C.  Hawldm  iff 
1780,  such  recovery  comprissed  any  and  which  of  die 
several  messuages,  lands,  and  hereditaments  conv^^ 
by  the  said  indentures  of  lease,  release  and  settleneat 
of  1756,  and  thereby  limited  to  the  use  and  behoof  of 
such  persons  as  at  the  time  of  the  decease  of  the  slid 
Hiomas  Hawktfis  should  be  the  second  son  then  Unng 
of  the  said  Thomas  Hawkins^  on  the  body  of  the  said 
Ann  Heywood  to  be  begotten,  and  of  the  heirs  of  die 
body  of  such  second  son  lawfully  issuing? 


Taddy  Serjt  for  the  Plaintiff.    The  defeiidant,  JUa 
HawkifiSf   cannot  take  under  the  limitationa  of  this 
setdement;  for  neither  at  the  death  of  his  fiither  Tioma$ 
Hawkins,  nor  at  the  death  of  his  brother  Sir  Ckri^ 
topheTi  did  he  answer  the  description  of  second  son  of 
Thomas  Hawkins.    The  limitation  gives  a  vested  m» 
defeasible  estate  to  the  person  who  shall  be  second  sod 
of  Thomas  Hawkins,  living  an  elder.     For  in  Driver 
V.  Frank  (a),  Dampier  J.  says,  **  It  has  alwaya  been  «i 
object  with  courts  of  law  and  equity  to  vest  interests  as 
soon  as  the  words  of  the  instrument  will  admit  of  it  3\ 
such  a  construction  is  convenient,  as  it  facilitates  pnn ' 
visions  for  families,  by  ascertaining  the  rights  and  pro^ 
perty  belonging  to  each  member  of  it,  and  tenda  iin 
general  to  an  equal  and  fieur  arrangement  and*  distH-< 
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bttfi^n  ^''njiiiMJ  ciies  aeweralaulborities  in  support  of  thai 
IJP^mvr  &><  ia  Traffatd  ^Vi.  ./i;si/<7ir (a).  Lord  Confer 
l)9i4'/|hii|  »4C0Qiid  son  took  an  estate  by  thatdeseriptieoy 
bein|;.9eeoiKL*nv  order  of  birth,  though  the  eider  brother 
was  dead  before  the  second  was  born.    The  case  dHjomax 
%tHolnuien{l^)  only  shews  that  the  first  son  at  the  time  of 
a  fiestatoff^^^death  may  take  under  th&  description  of  first, 
son  in.  A  >  willy  where  a  former  son  has  died  after  the 
making  of  the  will,  m  the  testator's  lifetime.    Alsoy  thai 
the  same  person  may  answer  the  description  o(  primO'^ 
geniUis  and  aecundus.     Year^Book,  9  H.  7^  25.  a.<    Hera>! 
the  estate,  was  vested  in  Sir  Christopher^  as  second  son' 
ia  tW  iiietime  of  his  brother  Philip  /  nothing  has  oo* 
ciicred' to '.devest  that  estate;  and  therefore  it  passes^  to^ 
biftdcnrisee.  \ 

^  Mereweiher  Serjt,  for  the  Defendant,  admitted  that 
no  question  could  arise  as  to  the  estates  in  Maddem  and 
5^.  Erth^  to  which  the  recovery  applied ;  but,  as  to  the 
€3Ati:Byimf'Alwahief  dne  Aiwd  bf  the  manor  and  barton 
of  li-etDinmMfdi  TrolDinnard  MiUsj  and  Colroggerf  —  con^* 
tendedyVthafi^emanilest  inteiition  to  be  collected  from 
theii^hole.deed  of  1756  waa,  that  the  eldest  son  of  Thomas 
/jbtvjrm^'Bhottkl  never  have  them,  being  otherwise  amply 
provided  for4  and  S^iChristopher^  having  been  put  in 
the  situatioa  of  eld^t  son  upon  the  death  of  P//f/ip  with«- 
out  is^ae,  could  not  retain  lands  which  were  clearly  de« 
signed  a^  a  provision  for  a  second  son.  In  this  respect, 
the  preattt  ease  was  distuiguishable  from  Driver  v. 
FntfAf  wbtire  it  did  not  expressly  appear  that  provisioDc 
had  li^een^made  for  an  eider  son. 


"i 
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;.Tb6  followifig  certificate  was  afterwards  sent :  — 
-jWcLhlmt  heard  this  case  argued  before  us  by  counsel, 
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and  have  coDsidered  it,  and  we  are  of  opiDion,  tbil 
John  HawkinSf  the  fourth  son  of  Tkomas  Hnokhu, 
fiufaer  of  the  said  Sir  CAruiopher  Hawkins^  did,  under 
and  by  virtue  of  the  said  indentures  of  lease,  and  release^ 
and  settlement  of  the  ]6th  and  17th  of  Jkne  1756,  on 
the  death  of  the  said  Sir  Ckrisiopher  Hawkins^  and  in 
the  events' which  have  happened,  take  an  estate  in  lul 
general  in  the  messuages,  lands,  tenemeiUs,  and  hew* 
ditaments  called  Atkoarnef  alias  Abaoertan^  alias  M^ 
wamton^  alias  Ataxtrtanf  and  the  grist-mill  thereto 
fi^  >|idMging;<  one  third  of  the  manor  mid  barton  of 
Trewhmard^  and  the  mills  called  Trewinmard  milk; 
and  also  all  that  messuage  or  tenement  called  Cdrcgger^ 
being  part  of  the  premises  comprised  in  the  said  io^ 
dentures  of  lease,  and  release,  and  settlement  of  die 
16th  and  17th  of  tAm^  1756. 

N.  C.  TiNDAL. 

J.  A.  Park. 
S.  Gaseleb. 
E.  ML  Auaaiev. 
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PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ACTION  ON  THE  CASE. 

t 

Ti^  Plaintiff,  purchased  a  house  of 
A'9  and  the  Defendant  at  the  same 
time  purchased  of  A.  the  adjoining 
land,  upon  which  an  erection  of 
one  story  high  had  formerly  stood. 
In  the  conveyance  to  Plaintiff>  his 
house  was  described  as  bounded 
by  building  ground  belonging  to 
.Defendant  s 

Held,  that  Defendant  was  not 
entitled  to  build  to  a  greater 
height  than  one  story,  if  by  so 
doing  he  obstructed  Plaintiff's 
lights.  Swantboroughv.  Coventry* 

Page  S05 

AFFIDAVIT    TO    HOLD    TO 
BAIL. 

See  Practice,  11. 


AGREEMENT. 

L  1.  Damages  may  be  recorered 
upon  an  agreement  |>y  one  of 
several  partners  to  introduce  a 
stranger  into  the  firm,  although 
the  agreement  be  entered  faito 
without  the  knowledge  of  the 
firm* 

2.  It  is  a  sufficient  consideration 
for  such  an  agreement,  that  the 
stranger  wiH  become  a  partaer. 
M'NeiU  v.  RmL  Page  68 

2.  Two  persons,  not  partners^  who 
concur  in  giving  an  order  for  one 
undivided  parcel  of  goods^  are  not 
therefore  liable  joindj  to  the 
seller,  if  upon  Um  whole  of  the 
transaction  the  intention  of  the 
parties  appears  to  have  been  that 
the  buyers  shpiild  be  aeferallj 
responsible   for   the  amount   of 

their 
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ANNUITY. 


)l  .tbjlir  (M(Mctnre  iotenati  in  the 
t.i^ooda*.  Giiion  and  Another  v. 
^t:iMft«ii  *»d  Wood.  Page  297 

H-t  .     AMENDMENT. 

^^^  f^Ai^TiCB,  8.    Pleadincs  7. 

Pi  Jill-   .    • 

^,  Jl»  {T^  4h  <^  70.  #•  14.,  the  juris- 
9^4ftB^^iQ£<^^  courts  of  great  ses- 
£idRQIk»  W^*  as  ^  recoveries,  is 
fiitif«||f<^md  (o  the  Court  of  C.  P. 
3i>o'jTAfl[  offioer  cf  the  court  of  great 
^{Pefniof^jhmi^  ooutted  to  enter  of 
'sv;J^ci)|AA;ro60Very  duly  suffered  at 
MiJwWtM  ISOfc  the  Court  of  C.  P. 
^cfj^eredi  i%  to  be  dooe,  nunc  pro 

^IjH^qIi  .^ves  that  Court  the  like 
:ii9^f^^^  amend  a  recovery  of  the 
.  .4:omt  i^ogreat  session,  as  if  it  bad 
^lJ^«nipp(bffdinC.P.  EumSfDe- 
inimfju^mij  Chifiih,  Tenant;  Jones^ 
A,Y<m^eif*  S12 

ANCIENT  LIGHTS. 
';S^  Action  ON  THE  Case,  1. 

ANNUITY. 

See  PusADlHO,  2.    Limitations, 
Statute  op. 

I.  A  warrant  of  attorney  given  by  a 

..  rlimgyiDSaQ,  authorizing  his  credi- 

tpi  tot  issue  A   sequestration,  is 

Tc^d .,  under  1 S  Eliz.  c.  20,    New- 

hi»4y.W<Ukin.  113 

%  The  Court  declined  to  hear  a  rule 

^'  ffa  setting  aside  an  annuity,  upon 

.  JJtfappj^ng  that  the  rule  had  not 

}^^  obtained  on  behalf  of  the 


grantor,  but  on  behalf  of  a  party 
who  had  piirthaited  JiA  annuity 
from  the  assignee  of  tho^.gcantor, 
an  insolvent,  and  who  raised  ob« 
jections  to  avoid  conapleting  his 
purchase.      Pairdoih   t.  Gurney. 

PageiQ^ 
8.  1.  A  sum  contracted  for,  to  be 
paid  as  an  annuity,  being  partly 
secured  by  the  transfer  of  a  policy 
of  insurance  on  the  life  of  the 
grantor,  was,  in  the  annuity  deed^ 
increased  by  the  amount  of  the 
annual  premium  on  the  pelicj, 
which  the  grantee  coTenantcd  to 
pay:  Held,  that  this  covenant wss 
not  a  pecuniary  consideratiOB  t» 
be  specified  in  the  memoriid,  and 
that  the  amount  of  the  aanuity 
was  properly  described  in  the  me- 
morial as  a  total  compounded  of 
the  sum  originally  contracted  for, 
with  the  annual  premium  of  the 
policy  added  to  it. 

2.  The  deed  by  wliich  the  an- 
nuity was  granted;  'contained  a 
charge  on  a  rectory,  but  a  warrant 
of  attorney  which  accompanied 
the  deed,  though  .  it  recited  the 
deed,  gave  no  authority  to  se* 
quester  the  rectory  r  Held,  thai 
the  deed  was  only  void  pro-kmtOf 
and  that  the  warrant  of  attorney 
was  unimpeachable. 

S.  The  deed  recited  tlie  con- 
sideration for  the  amHiity  to  have 
been  paid  in  notes  and  sotereigns ; 
the  memorial  stated  it  to  hate 
been  paid  in  notes:  HMd  sdE- 
cient.    Fmrdoih  v^  Gurke^i  '  ^fti 
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ARBITRATION. 

fl^ffCbSTS,  3.    Award,  2. 

i.  The  Court  refused  to  set  aside  an 
awardy  on  the  ground  that  the 
^  parties  had  been  examined  by 
consent,  and  that  subsequently  to 
the  award  the  Plaintiff  had  dis- 
covered that  the  Defendant  was  a 
felon  convict.  It  appeared,  how- 
ever, that  the  judgment  of  the 
arbitrator  was  formed  independ- 
ently of  the  Defendant's  testi- 
mony.    Smith  v.  Sainsbury* 

Page  81 

2.  When  a  verdict  is  taken,  with 
damages  subject  to  the  award  of 
an  arbitrator,  if  the  arbitrator 
omit  to  make  his  award  within 
the  specified  time,  the  Court  will 
send  the  cause  down  to  a  new 
trial,    HaU  v.  PhiUips.  89 

,  ASSIGNEE. 

tS^  COVKNANT,  2. 

ATTESTING  WITNESS. 
Hee  Evmmot,  6. 

ATTORNEY. 
See  Practice,  1. 12.  Evidence,  1. 

2.  In  considering  an  attorney's  bill, 
the  jury  may  discard  an  item  for 
work  entirely  useless,  though  upon 
an  it^m  for  work  partly  useless,  or 
in  respect  of  which  there  has  been 
^y  i^^ligence,  the  client's  re- 
ji^dy  Ja^ooly  by  4  cross-action. 
Sham  V.  Arden  and  Another^  7W, 
*c.  287 


2»  An  attorney  must  deliver  hifl^bill 
under  2G.2.  0.2S.  before  sifbg 
to  recover  charges  for  ba^idess 
done  at  quarter  sessions.  SyU 
vester  and  Another  v.  Webster  and 
Another,  Poge  S88 

8.  An  attorney  is  not  comp^l^d  to 
proceed  to  the  end  of  a  suit  in 
order  to  be  entitled  t&\Ai  6o%ii\ 
but  may,  upon  reasoiiable  eAiise 
and  reasonable  notiocf^^  abitddon 
the  conduct  of  the  sdt^'Ufid'in 
such  case  may  recov^^  hift' costs 
for  the  period  daring  whiiA'iie 
was  employed.  VaniamikHt^  4md 
Tindale  v.  Browne*  Vamatiiau 
and  Browi  t.  Brovme*      -  '^402 

4w  As  an  attorney  may  bb  slinick' off 
the  roll  of  this  Court  ilpon  raid- 
ing a  rule  for  striking  hlin  off  ^  Ae 
roll  of  K.B.,  to  he  4niiy  be  re- 
admitted here  upon  rewiSng^a  nile 
of  K.  B.  for  his  re-adnteSon  in 
that  Court.   Ex  parte  YMti^  455 

AUTHORIXy. 
See  Etidbncx,  2*    DxsTiidMai  ]« 


AVOWRY* 
See  REPLEViir* 


I    v./. 


AWARD.  :      /..  \    r 

1.  An  award  is  to  be  considtiD^lf  ^ 
published^  when  the  pHlttes  ktVe 
notice  that  it  is  ready  At  'ddiveiy 
on  payment  of  the  reasotialile 
charges.    Musseibroak  t.  DtMitti' 

«65 

2.  The  Court  refused  to  tecitufde 
the  award  of  a  barrister,  oh'  the 

ground 
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BANKRUPT. 


gmuod  thtt  he  had  admitted  an 
Ineoaipeteiit  witness.  Perriman 
VI  SUggM'  P^  679 
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9IJJ   *'   '  8te  FRACTieMf  4h 

¥.'^Ati'ittiMt  tAat  t!ie  paity  did  <iot 
^^' j)r^dta^'itAcieni  MI,  biicad»e  he 

""el^k^  t»  settle  the  caufie,  is 

tSi  i  si^dietit  reakoti  to  eHHtle 

^"^  iM  ^  cBa^  hi^bail.    Orchard 

-""VH^li^/   '  818 

S.  Th?  hail  are  discharged  if  a  Plain- 
"^  i^  (bn  geikril!  ptoc&sg  declares  as 

400 
e:o.rL-     *•  BANKRUPT. 

ili  1/4-  -*  JL*  -^        - 

See  Evidence,  5. 8.    Infant. 

^it  The-  keepar  of  a  private  lodging 

&    house,  who  also  seeks  a  profit  by 

fnmiahinip  her  guests  with  provi- 

MovtM,  is  subject  to  the  bankrupt 

■i '  lawsitfi  aa  hotel  keeper^  aUbeugh 

the  provisions  are  set  apart  as  the 

separate  property  of  each  guest. 

Smith  and  Another^  Assignees  of 

BobertSf  a  Bankrupt,  v.  Scott.    14 

2.  //.,  before  his  bankruptcy,  hired  a 

'^diterb^  of  M.,  oAd  let  it  to  De- 

-  ^- ftiUhM^  Defendant  sent  it  back 

W  %  Amu^d;  M.  repaired  it 

Wkb'Oi^  sissent  of  tf.,  and,  H. 

hftvibg^lrecoine  bankrupt,  proved 

the  dBMMut  dt(e  for  repairs  under 

H.*s  con^tnission :  Held,  that  i/.'s 

aasighees  Had  a  right  of  aotiod 

against  the  Defendant,  akhough 


'li  'I 
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H.*s  estate  paid  DO  dividend.  Par* 
terf  Assignee  ^  Hurkautt  a  Bank' 
ruptpV*  Vorley,  Page  9$ 

5.  The  provisional  assigoee  oi  a 
bankrupt  is  not  respooslble&rthe 
fraud  of  an  agent  appointed  aith 
due  eare.  Ram  and  OtherSf  As- 
signeee  of  Leigh^  d  Bankrupt^  ^. 
Cutten.  96 

4.  Under  6  G.  4.  c.  16*  a  transfer  of 
goods  in  satisfaction  of  a  honifiie 
debt,  made  voluntarily,  and  in 
contemplation  of  banktnptef,  is 
at!  act  of  batikfoptcy,  atid  not  pro- 
tect^ by  the  elgfaty-firat  seetkm, 
though  made  more  than  two 
itoodths  before  a  eoAtaisaion  isioeSi 
BitDan  and  AteotheTp  Aesigneei  of 
A.  Nunn,  a  Bankrupt^  v.  3*  INnn 
dnd  AiMher.  107 

i.  A  commianon  of  bankropt  aiay 
be  siit>p<>Hed'  on  a  debt  aceniing 
before  ifte  baftkrufit  beoaine  a 
trader,  and  an  act  of  bankruptcy 
committed  aft#r  Ke  has  ceased  to 
be  a  trader.    BasKt  yn  Grant. 

121 

6.  S.  beifig  hydebted  lo  X)  and  G. 
being  indebted  to  So,  S*  requested 
G.  to  pay  J.  whatever  ought  be 
due  from  G.  to  iS.  G.  promised 
«7.  to  do  so  as  soon  as  the  amount 
was  ascertained. 

After  the  amooacbaA  been  as- 
certained, and  before  itwaapaid 
S.  became  a  bankrupt. 

Held,  that  notwithstanding  the 
bankruptcy  of  S»p  J,  might  sue 
G.  for  the  ainbunt  of  hia  debt  to «/. 
€Vmgf%dl  and  Others,  Aeaijgmseejqf 
SireMeri  a.BankemfH^  r^^Mk  B. 


.T.;;  .iii.'L 


7.  If 


BOND. 


CARRIER. 


>?7S 


7.  If  a  trader,  from  the  dread  of  an 
arresty  abstains  from  going  to  a 
plaee  to  which  he  would  have 
gone  but  for  such  dread,  he 
thereby  commits  an  act  of  bank- 
ruptcy by  **  absenting  himself  with 
intent  to  delay  creditors.'*  Rob- 
ton  and  Others  v.  Rolls  and  An- 
other. Page  648 

BILL  OF  EXCHANGE. 

Plaintiff  purchased  in  the  market  a 
bill  drawn  by  G.  at  Rio  Janeiro, 
and  payable  at  sixty  days'  sight ; 
the  exchange  felling  after  the  pur- 
chase. Plaintiff  kept  the  bill  nearly 
five  months,  and  then  sold  it 
again. 

The  drawee  having  failed  before 
presentment,  Plaintiff,  after  pay- 
ing his  indorsee  the  amount  of  the 
bill,  sued  the  Defendant,  the 
drawer: 

Held,  that  the  jury  were  cor- 
rectly directed  to  consider,  whe- 
ther, looking  at  the  situation  and 
interests  of  both  drawer  and  hold- 
er, ther^  had  been  unreasonable 
delay  on  the  part  of  the  Plaintiff 
in  forwarding  the  bill  for  accept- 
ance or  putting  it  in  circulation  ; 
and  the  jury  having  found  for  the 
Plaintiff,  the  Court  refused  to  dis- 
turb the  verdict.  MelliA  v,  jRato- 
don.  416 


BOND. 

*'I;'A  bond  conditioned  finr  the  as- 
'^^  s^lsment  of^  «d  arbitration  on, 
^^^  the  damages  occasioned  by  the 


dbh'gor's  working  a  mine,  -ey^ery 
two  months :  Held  to  be  impera- 
tive, and  not  merely  directory,  as 
to  the  periods  of  arbitration* 
Stevens  v.  Lone.  Stevens  v.  Strick* 

PageS2 
2.  1.  A  bond  given  to  commission- 
ers by  a  collector  of  assessed  taxes, 
and  his   surety,    to  iftcure  due 

pajrment  of  monies  cpUeflffclf  l^f^ 
not  be  stamped,  ai|th|(t^|^  not 
taken  in  the  precise  ;iifiu>mt^re* 
quired  by  4S  G.  S.  c*09»  p  l^»^ 

2.  Such  a  bond  n^e^  liflf^be 
taken  to  his  majesty  im4 'h(s  Suc- 
cessors, 'ir   ,. 

8.  The  collector  ia  defa^  on 
such  bond  is  a  oompetef^(.^|tfiess 
against  his  surety. 

4*.  The  sale  of  the  collector's 
lands  and  goods  is  not  a  condition 
precedent  to  putting  such  bond  in 
suit.  '" 

5.  To  pay  money  collect^  ft»r 
a  given  year  to  Iha  accoant  of  a 
different  year,  is  a  breadi  of  the 
condition  for  due  payment*  Col- 
tins  and  Others  v.  Gwfnme*  -^  '544 


CARRIER. 


A  coach  proprietor  is  bound  tQ  con- 
vey his  passengers  in  r<^sdrFf^7 
vehicles,  and  if  an  upcid^t, bap- 
pen  from  a  defect  in  coi^strii^on, 
the  proprietor  is  liable,  i^l^ugh 
the  defect  be  out  of  sight  an}  ^^^ 
discoverable  upon  ordinarj^^eza- 
minatioo.    Sharpe  t.  Gr€yf>.^u..  ^^ 


1 -i.'fcvTi/' 


CHABTER- 


•m   CONDITION  PRECEIkBNTi 


;;  '  CHARTERPARTY. 
Attww  the  lidiagof  ft  tUpIuinng 
aiftom  npVMily  raMrred  to  the 
ailftiQto  byft  charterptrty,  held  that 
aigniiai  wUck  the  chwtenr  ptir- 
.' dnavd -'ud  pnt  on  boftrd,  and 
Oi'Uiiyi  tranifcired  with  &  itipulatioa 
,nM  WU>a/tit*m  to  their  doMinfttioa 
I>'Ar>'ft.'iMrUiD  amoont  of  frdght, 
h<«afH  «r»  M  against  an  indorsee 
L-  of '^  Wl'«f  lading,  subject  not 

>laaly  to  diot  freight,  bat  to  the 
1(  ddpcwnar'a  lien  for  a  balance  due 

-{tQ^bioi'  under  thtt  cbarterpartj, 
i"#haihw  poMCMion  of  the  ship  wa> 
''^'tbo  eharterpony  completely 
'>tiMiC'«f  dtt  thipoirner  and  vested 
i-ia^Ae  charteter,  or  not.  Small 
mnd  OOtn  t.  MmIo.     Page  574 


CONDITION. 
Set  Bond,  2. 


jCOKDITIOM  PRECEDENT. 

See  Plkading,  4. 
C^odition  precedent.  Defendant  was 
to  pay  for  building  upon  receir- 
ing  an  atdiitect'a  certificate  that 
that  the  wofk  wm  done  to  hit 
Bftliibction.  The  architect  check- 
ed the  builder's  charges,  and  sent 
them  to  Defendant:  Held,  that 
this  did  not  amount  to  such  a 
certificate  of  satisfaction  as  to 
enabte  the  builder  to  sue  Defend- 
ant, although  Defendant  had  not 
(d^ected  to  pay  on   the   ground 


be«a  Kitdered.  Mm^a*  r.  Avkv. 

CONSIDERATION. 
See  AoKKXMEiiT,  1. 

COSTS. 
See  Practice,  3.  5. 14. 

1.  The  rules  of  Hi/.  S  IT.  4.  aie  not 
retro^ectire ;  and  a  party  who 
before  those  rules  succeeded  oo 
two  trials,  is  HiU  entitled  to  the 
cosU  of  both,  and  ta  tbe  cosU  of 
entering  up  judgment  jumb  pn 
Irnur  if  the  delay  has  not  been 
occasioned  by  himself.  Cartatet. 
Gariand.  85 

2.  Where,  npon  a  bailee  wrjt,  the 
Defendant  is  not  actually  arreHed, 
but  files  common  bail  ia  coase- 
quencfl  qS  a  dcfot*  in  the  afidarit 
to  hold  to  bail,  be  ii  not  antkled 
to  costs  under  4S  G.  S.  c  46<,  upon 
the  Plaintiff's  recovering  less  than 
would  have  entitled  hhn  to  pro- 
ceed by  bailable  wnb  Am>r  n 
BlofiM.  91 

3.  CosU  of  an  arlutrelion  oador  aa 
order  of  tiui  Prim  are  not  t»d* 
tK  tie  taute.  Taylor  t.  Im^  Got* 
don.  SJO 

4.  Upon  a  declacatioB  in  ammmptH 
of  several  counts,  to  which  the 
general  issue  is  pleaded*  wd  ■ 
verdict  is  ibund  on -one  oovacfor 
the  PlaiotiS;  ami  on  the  retMbi- 
ing  counts  for  the  DttfbndHW'*^ 
Defendant  is  entitled*  aaden.Abe 
rule   Tn'n.  2  JF.  4.,   to  (HtM-^fte 

COM  of  the  oiwatt-  fMyArfoBitiwE 
dedncted 


COVENANT. 


'  ,1 


oi  >  !M/r<- .  vn 


I*,  dedact^d  from  the  Flakiliff's  costs. 
JC^hf  V.  BH^n.  Page  64<3 

B*  WbcTft  immaterial  issues  are  found 
in  favour  of  Defendant,  and  judg- 
ment .is  afterwards  entered  for 
Plaintiff  non  obstante  veredicto ^ 
neither  party  is  entitled  to  the 
costs  of  the  immaterial  issues. 
Goodbume  v.  BotvmaH.  667 

6.  Upon  a  judgment  as  in  case  of  a 
nonsuit,  an  executor  Plaintiff  who 
has  been  guilty  of  wilful  negli- 
gence IS  not  liable  to  the  costs  of 
the  cause,  but  only  to  the  costs 
occasioned  to  the  Defendant  by 
auch  wilftil  negligence.  Wodley^ 
ExeduiorfW,  Sloper^  Executor.  754 

COURT  OF  ERROR. 

It  h  not  oerapeteiit  to  a  court  of 
error  to  revise  amendments  in  the 
veetnAf  i^ade  by  a  court  of  record. 

^  MeUkhyf.RiokardeoH.  125 


COVENANT, 

1.  Covenant  to  leave  at  the  end  of  a 
term  a  water-mill,  with  all  fix- 
tures, fastenings,  and  improve' 
merUs  during  the  demise  fixed, 
fastenedi  or  set  up  in  or  upon  the 
premises^  in  good  plight  and  con- 

'  ditioD,  reasonable  use  and  wear 
only  excepted : 

^  Held,  to  include  a  pair  of  new 
ttuU^-itones  set  up  by  the  lessee 
idoriag  tbe   term,    sJthough   the 

o'^ilisMB  of  the  oouDtry  anthorissed 

^itua-fio'^emofe  them.    Martyr  y, 

flBPUkii'^^lrtsigiiio  irlio  takei^  firom  a 


lessee  leasehold  premises  by  in* 
denture  indorsed  on  the  lease, 
''  subject  to  the  rent  reserved  in 
the  lease,"  is  liaUe  in  covertfult 
to  the  lessee  for  ^re«4[^whiQb<jtfie 
lessee  has  been  called^  OQiJ^lbe 
lessor  to  pay  aftof.tik  iiMi|ee 
has  assigned  w^rhntSttfgmdjy* 
Wolveridge.  ij\zx\i.)P9g/M0 

S.  Tenant  for  life  andhi^^eUaal  eon, 
the  remainder-man  jbAiiil,£leftipd 
to  E.  S.  for  ninety«iiiM|^9mdlikd 
gave  E.S.f  who  W/a4{tt:filaillted 
with  their  title,  a.  tend  condi- 
tioned for  the  due  ^hmapnif^ot 
their  covenant  for.fiiietiii^n|fl(y- 
ment.  E.  S.  underleti  tt^M^4t>T 
sixty  years,  and  ^yenaiiltf  ^h 
W.  against  eviction  hy  ixij^i/ipe 
claiming  under  jEr.  iS^'  oruby^J^is 
acts,  means,  coosent,  ,if ^{si^^^:^^. 
Jaultf  privity,  or  procurement. 

Tenant  for  life  and  his  eldest 
son  being  dead,  without  issue,  fF* 
was  evicted  by  tb^  next  re- 
mainder-man in  tail :  Held,  that 
E,  S.  was  not  liable  on  his  cove- 
nant to  ^.,  the  evUitibli1iMg»1ly 
title  paramount,  wbich,;^?.  S.  had 
no  means  of  defeating.  Wood' 
house  y.  Jenkins.        ^      '-'♦••  ^^|S6^ 


« 


DAMAGES.  ;^      ;'- 

'f    Jill,     '.iiil 
See  AoREEMXNTt  U    ,  ^ 

DE8CRIPTIO  PBRS&I^Ar^ 

DIS- 


77S 


EVIDENCE. 


DISTRESS. 
See  Poor. 

1.  An  ftuthority  to  tenaDU  "  to  pay 
rottC  to  «/•  S.»  whose  receipt  shall 
bo  their  discharge,''  does  not  en- 
title J.  S»  to  distrain,  although  he 
reoeiyes  the  rents  for  his  own  be- 
iieBt.  tFard  y.  Shew  and  Anoiher. 

Page  60S 

St  Aa  inplenient  of  trade  is  only 
pririleged  from  distress  if  it  be  in 
use,  mul  if  there  be  no  other  dis- 
tresa  oo  the  premises.  Fei^an  v. 
Logan.  676 

PUTBINGAS. 
See  Phactioi,  9. 


EVIDENCE. 
See  Bond,  2. 


1*  The  Stamp  Office  certificate, 
countersigned  by  a  Master  of  the 
Court  of  King's  Bench,  is  suf- 
ficient primd  Jade  evidence  to 
satisfy  an  allegation  that  the  party 
is  an  attorney  of  that  Court. 
SparUng  v.  Haddon,  1 1 

2.  1.  From  the  fact  that  the  De- 
fendants' confidential  clerk  had 
been  accustomed  to  draw  cheques 
for  them ;  that  in  one  instance  at 
least  they  had  authorized  him  to 
indorse;  and  in  two  other  in- 
stances had  received  money  ob- 
tained by  his  indorsing  in  their 


name ;  a  jury  waa  held  warranted 
in  inferring  that  the  clerk  hads 
general  authority  to  indorse. 

2.  Letters  forged  by  the  clerk, 
purporting  to  contain  an  authority 
to  indorse  upon  another  occasioD, 
held  not  admissible  in  evidence  to 
shew  he  had  no  authority  to  make 
the  indorsement  on  which  the 
Plaintiff  sued.  PresooU  y.  FUan 
and  Otkert.  Page  19 

S.  The  acts  of  occupiers  duHog 
their  occupation  are,  even  after 
their  occupation  haa  ceased,  evi- 
dence against  the  parties  under 
whom  such  occupiera  came  into 
possession.  Doe  dem.  ManUm  v. 
AuUin  and  Piomer.  41 

4.  1.  It  is  a  ground  for  new  trial,  if 
a  juror  before  being  sworn  ex- 
presses a  determination  to  give 
the  verdict  one  way. 

2.  The  Defendant  had  pleaded 
truth  in  justification  of  a  libel, 
part  of  which  alleged  that  a  phy* 
sician,  in  refusing  to  act  with 
Plaintiff,  also  a  physician,  had 
**  honourably  and  faithfully  dis- 
charged his  duty  to  hia  medical 
brethren:"  Held,  that  it  was  not 
competent  to  the  Defendant  to 
ofier  in  evidence  the  opinion  of 
a  medical  witness  on  this  bead. 
Ramadge  v.  Ri^an.  8SS 

5.  On  the  25th  of  October,  W^  a 
trader,  being  pressed  by  L.  for 
the  payment  of  a  debt,  promised 
to  give  secunty  the  next  day. 
Instead  of  do^ng  so,  W.  went 
away  immediately,  gave  security 
to  G.t  and  did  not  see  L.  again 
tin  the  80th  of  Nooew^btr,  irfies 

ha 


EVIDENCE. 


EXECUTION. 


779 


he  had  a  conversation  with  L. 
about  the  security  given  to  G* 

W,  having  been  declared  a 
bankrupt,  and  his  assignees  rely- 
ing on  an  act  of  bankruptcy 
alleged  to  have  been  committed 
in  giving  this  security  to  G.,  Held, 

That  the  declarations  made  by 
W.  to  £.  on  the  20th  of  November ^ 
were  admissible  evidence  towards 
establishing  the  act  of  bankruptcy. 
Ridley  and  Others^  Assignees  of 
While f  a  Bankrupt f  v.  Gi/de. 

Page  349 

6.  Where  an  attesting  witness  could 
not  be  found  after  sufficient  en- 
quiry, Held,  that  evidence  of  his 
handwriting  was  admissible,  al- 
though a  letter,  not  disclosing  his 
retreat,  had  been  received  from 
him  a  few  days  before  the  trial. 
Morgan  v.  Morgan,  359 

7.  In  an  action  for  a  toll  claimed 
on  a  public  road,  persons  who 
have  refused  to  pay  the  toll  are, 
from  necessity,  competent  to  give 
evidence,  notwithstanding  their 
interest  in  the  result  of  the  cause. 
Lancum  v.  Lovell.  4^5 

8.  An  accommodation  indorser  is  a 
person  liable  to  pay  the  bill  for 
the  party  accommodated ;  against 
whom,  therefore,  if  he  become 
bankrupt,  such  indorser,  though 
not  called  on  to  pay  the  bill  till 
after  the  bankruptcy,  may  prove 
the  amount  under  sect.  52.  of 
6  G.  4.  c.  16.  And  the  bankrupt 
being  discharged  from  any  suits 
for  the  amount  by  his  certifi- 
cate, is,  in  an  action  on  the  bill, 

a  competent  witness  for  such  in- 
VoL.  IX. 


dorser.    Bassett  v.  Dodgin  and 
Others.  Page  653 

9.  1.  In  a  writ  of  right  the  tenant 
must  begin. 

2.  Entries  of  receipt  of  rent 
by  a  deceased  executor,  under 
whom  demandant  claimed^  held 
admissible  evidence  for  the  de- 
mandant, the  rent  having  been 
received  and  accounted  for  by 
the  deceased  in  his  capacity  of 
executor.    Spiers  v.  Morris.   687 

10.  H.  held  as  trustee  for  N.  and 
her  creditors,  a  composition  deed 
containing  a  release  of  iV«  The 
Defendant  being  sued  as  surety 
for  a  debt  due  from  N.  to  Plain- 
tiff, who  had  executed  the  com* 
position  deed  at  Defendant's  re- 
quest, and  upon  his  undertaking 
to  continue  responsible  for  the 
debt,  the  Court  refused  to  compel 
H.  to  produce  the  composition 
deed  for  Defendant's  inspection. 
Cocks  V.  Nash.  723 

11.  The  copy  of  a  warrant  of  at- 
torney, with  the  affidavit^  filed 
pursuant  to  3  G.  4.  c.  39.,  is,  as 
against  the  party  filing  it,  good 
evidence  of  the  original,  without 
proof  of  collation.  Sylvester  v. 
Anthony.  746 

EXECUTION. 
See  Practice,  10. 

1.  Goods  of  the  debtor  already 
seized  under  a  Ji.  Ja.^  but  not 
sold,  may  be  taken  under  an  ex* 
tent,  in  chief  or  in  aid.  GUeSy  late 
Sheriff  of  tlie  County  of  Herts ^  v, 
Grover  and  Pollard.  128 

3  E  2.  Judg* 


780        FEME  COVERT. 


HIGHWAYS. 


2.  Judgment  of  respondeat  ouster 
having  been  given  on  a  plea  of 
peerage,  and  a  verdict  having  af- 
terwards been  obtained  for  the 
Plaintiff,  the  Court  refused  to  set 
aside,  upon  an  affidavit  of  peerage, 
a  writ  ofca.  sa.  issued  against  the 
Defendant.     Digby  v.  Alexander, 

Page  412 

EXCHEQUER  BILLS. 
See  Office. 

EXECUTOR. 

See  Costs,  6. 

1.  An  executor  who  pays  legacies 
fix  months  afler  probate,  cannot 
plead  such  payment  in  discharge 
of  his  testator's  liability  on  a  cove- 
nant. Davis  V.  Blackwell,  Execu- 
tor. 5 

%  After  seizure,  and  before  sale 
under  ViJi.Ja.^  while  the  Defend- 
ant's goods  were  yet  in  the  posses- 
sion of  the  sheriff,  the  officers  of 
the  customs  seized  them  under  a 
warrant  to  levy  a  penalty  incurred 
by  the  Defendant  for  an  offence 
against  the  revenue  laws  : 

Held,  that  the  sheriff  was  justi- 
fied in  returning  nulla  bona  to  the 
writ  ofji^ja.     Grove  v.  Aldridge. 

428 

EXTENT. 

See  Execution,  1. 


FEME  COVERT. 

To  a  plea  of  coverture  the  Plaintiff 
replied,  that  before  the  cause  of 


action  accrued,  the  husband  be- 
came bankrupt,  absconded  with- 
out appearing  to  his  commissioD, 
and  continued  to  reside  in  foreign 
parts :  Held,  ill.  Williamson  and 
Another  v«  Davoes,  ^^S^  ^92 

FINE. 
See  Practice,  7.     Trustee. 

FRAUDULENT  CONVEY- 
ANCE. 

See  Purchaser. 


GUARANTY. 


**  Whereas  W.  C.  is  indebted  to  you, 
and  may  have  occasion  to  make 
further  purchases  from  you,  as  an 
inducement  to  you  to  continue 
your  dealings  with  hira,  I  under- 
take to  guarantee  you  in  the  sum 
of  100^.  payable  to  you  in  default 
on  the  part  of  the  said  JF.  C«  for 
two  months : " 

Held,   a   continuing   guaranty. 


Allan  and  Another  v.  Kenning. 


61S 


HIGHWAYS. 


Surveyor  of  highway  is  liable  in  case 
to  reversioner,  for  subtraction  of 
a  portion  of  his  bank  by  the  road 
side,  although  the  property  is 
the  better  for  what  the  surveyor 

has 


INSURANCE. 


INTERPLEADER  ACT.    781 


has  done.     Alston  and  Others  v. 
Scales^  Page  3 


INFANT. 
A  commission  of  bankrupt  against  an 
infant   is  void,    and    not  merely 
voidable.     Belton  v.  Hodges,  365 

INSOLVENT, 

See  Principal  and  Agent. 

1.  An  insolvent's  petition  is  said  to 
be  Jiled  when  it  reaches  its  place 
of  final  custody,  and  not  when  it 
first  comes  to  the  hands  of  the 
officer  of  the  Court.  Garlicky 
jissignee  of  Lee^  a  Bankrupt^  v. 
Songster  and  others.  46 

2.  September  10th,  Defendant,  after 
previous  application,  wrote  to  his 
debtor,  "  I  want  my  money,  and 
must  have  it  in  a  few  weeks  ;  and 
if  you  do  not  bring  or  send  it,  I 
certainly  shall  put  it  into  the  hands 
of  an  attorney  to  get." 

In  the  beginning  of  October^  in 
consequence  of  this  letter,  the 
debtor,  then  in  insolvent  circum- 
stances, paid  the  debt.  On  the 
21st  of  November  he  petitioned 
the  Insolvent  Debtors'  Court  for 
his  discharge  :  Held,  that  the  pay- 
ment to  Defendant  was  not  volun^ 
taryy  within  the  meaning  of  s.  32. 
7  G.  4-.  c.  51, y  although  the  De- 
fendant never  commenced  in  ac- 
tion. Rei/nardy  Assignee  ofBirch^ 
an  Insolvent^  v.  Robinson.        717 


INSURANCE 


1.  An  engagement,  in  consideration 
of  forty  guineas,  to  pay  100/.  in 


case  Brazilian  shares  should  be 
done  at  a  certain  sum  on  a  certain 
day,  subscribed  by  several  persons^ 
each  for  themselves,  Held,  a  po- 
licy of  insurance,  and  void  under 
1 4?  G.  3.  c.  48.  Patterson  v.  Poxvell. 

Page  320 
2.  Insurance  January  28th  on  a 
yacht  afloat,  at  and  from  Bristol 
to  London :  the  vessel  was  not 
fitted  out  for  sailing  till  the  May 
following,  and  did  not  sail  till  the 
17th  of  that  month  : 

Held,  that  the  circumstance  of 
her  being  a  yacht  was  no  justifi- 
cation of  such  delay,  and  that 
the  underwriters  were  discharged. 
Palmer  v.  Penning.  460 

INTERPLEADER  ACT. 

1.  A  party  who,  by  his  own  act,  is 
placed  in  a  situation  to  be  sued, 
cannot  call  on  the  Court  to  sub- 
stitute another  defendant  under 
the  interpleader  act,  1  &  2  W.^, 
c.  58.  Belcher  and  Others ^  At' 
signees  of  Maberly^  a  Bankrupt^  v. 
Smith.  82 

2.  The  interpleader  act  does  not 
apply  to  a  case  where  the  Defend- 
ant has  a  legal  claim.  Braddick  v. 
Smith.  84 

JOINDER. 
See  Pleading,  1.    Turnpike. 

JOINT  STOCK  COMPANY. 

See  ante,  vol.  vi.  p.  776.  Fox  v. 
Clifton  and  Others.  115 


3  E  2 


LAND- 


7«2  LIMITATIONS,  STATUTE  OF.  NEWSPAPER. 


LANDLORD  AND  TENANT. 
See  Replevin. 

L  **  Unless  you  pay  what  you 
owe  me,  I  shall  take  immediate 
measures  to  recover  possession  of 
the  property/'  addressed  to  a  ten- 
ant at  will^  by  the  party  entitled 
in  fee:  Held,  a  sufficient  deter- 
mination of  the  will.  Doe  dem» 
R.  Price  V.  T.  Price.      Page  $56 

2.  The  property  in  trees  is  in  the 
landlord;  the  property  in  bushes 
IS  in  the  tenant,  even  where  they 
are  cut  down  by  a  stranger.  Ber- 
riman  v.  Peacock,  384 

LIBEL. 
See  Pleading,  5. 

LIEN. 
See  Charterparty. 

LIMITATIONS,  STATUTE  OF. 

In  an  action  for  money  had  and  re- 
ceived, to  recover  the  consider- 
ation money  of  a  void  annuity, 
where  the  annuity  was  granted 
more  than  six  years  before  the  ac- 
tion brought,  but  was  treated  by 
the  grantor  as  a  subsisting  annuity 
within  that  period,  although  sub- 
sequently avoided  at  his  instance, 
Held,  that  the  statute  of  limita- 
tions did  not  begin  to  run  until 
the  annuity  had  been  avoided. 
C&wper  and  Another ^  Executors  of 
NaA^  V.  Godmondf  Clerk.        748 


MEMORANDA,  286.  453. 664. 

MEMORIAL. 
See  Pleading,  2. 

MONEY  HAD  AND  RECEIVED, 
ACTION  FOR. 

Where  money  is  paid  after  suing  out 
process  to  recover  it,  the  Defend- 
ant, before  he  pays,  knowing  the 
cause  of  action  for  which  the  writ 
is  sued  out,  and  there  being  no 
fraud  on  the  part  of  the  Plaintiff, 
no  action  is  maintainable  to  re- 
cover such  money  back.  HanUet 
and  Others  v.  Richardson. 

Page  6^ 


NEWSPAPER. 

A  person  who  lets  out  types  and 
men  to  print  a  newspaper,  is  not 
the  printer  within  the  meaning  of 
38  G.  3.  c.  78. ;  the  party  who 
hires  the  types  and  superintends 
the  printing  is  the  person  respon- 
sible to  the  stamp  office,  ^o^- 
ster  V.  Robinson.  77 

NEW  TRIAL. 

See  Arbitration,   2.     Costs,   1. 
Evidence,  4.     Practice,  2. 


OFFICE. 


PEER. 


PLEADING. 
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OFFICE. 

1.  The  office  of  paymaster  of  ex- 
chequer bills  is  an  office  during 
pleasure  only,  and  not  during  good 
behaviour,  under  the  provisions  of 
48  G.  5.  c.  1. 

2.  The  appointment  of  a  pay- 
master in  the  room  of  another  is, 
of  itself,  a  revocation  of  the  first 
appointment* 

S.  Such  former  appointment 
may  be  so  revoked,  although  the 
writing  conferring  that  appoint- 
ment contain  no  power  of  revoca- 
tion.   Sm^h  V.  Latham,  Page  692 


PARISH  CLERK. 

Two  parishes  having  been  united, 
in  which,  before  the  union,  the 
parish  clerk  was  appointed  by  the 
parishioners  and  the  rector.  Held, 
that  after  the  union,  an  appoint- 
ment by  the  rector  alone  was  in- 
valid. Hartley  v.  Cook  and  An- 
other. 728 

PARTNERS. 
See  Joint  Stock  Company* 

PAYMENT  INTO  COURT. 
See  Practice,  15. 

PEER. 

See  Execution,  2. 

A  recovery  suffered  by  the  son  of  a 
peer  may  pass,  though  the  ac- 
knowledgment be  signed  with  his 


name  of  courtesy,  and  not  with  his 
true  name*  provided  he  be  de- 
scribed on  the  record  as  <*  com* 
monly  called  lord,  &c**  Netoark, 
Vouchee.  Pog^  897 

PLEADING. 

See  Turnpike. 

1.  An  action  for  costs  incurred  in 
opposing  a  petition  against  the  re- 
turn of  a  member  of  parliament 
may  be  brought  against  one  of 
several  petitioners,  under  9  G.  4. 
c.  22.  Gumey  v.  Gordon  and 
Another.  37 

2. 1.  To  a  cognizance  for  the  arrears 
of  an  annuity,  the  Plaintiff  pleaded 
that  a  memorial  of  all  the  deeds 
&c«,  by  which  the  annuity  was 
granted,  the  names  of  the  wit- 
nesses, the  consideration,  &c.  was 
not  enrolled  in  the  Court  of 
Chancery :  the  Defendants  replied 
that  a  memorial  of  all  the  deeds, 
&c.,  the  names  of  the  witness,  the 
consideration,  &c.  was  enrolled; 
and  after  setting  out  the  memorial 
at  length,  concluded  with  aprout 
patet  per  recordum  :  Held,  suffi- 
cient on  demurrer  alleging  that  the 
conclusion  should  have  been  to 
the  country. 

2.  A  judgment  on  a  warrant  of 
attorney  being  one  of  the  secu- 
rities, and  the  judgment  being  re- 
ferred to,  as  entered  up  :  Held, 
that  it  need  not  be  set  forth  in  the 
memorial.  Richardson  v.  Tomkies 
and  Another,  51 

3.  To  a  plea  that  the  Plaintiff  had 
released  one  of  two  joint  obligors, 

the 


78*  PLEA 

tbe  Plaintiff  replied  that  the  re- 
lease was  given  with  an  under- 
taking on  the  part  of  the  Defend- 
ant, the  other  obligor,  that  the  re- 
lease should  not  operate  in  his  dis- 
charge: Held,  ill.  Cockiv.Ntuk. 
Page  341 

4.  A  general  averment  of  perform- 
ance, *' according  to  the  provisions 
of  the  said  agreement,"  is  suffi- 
cient on  general  demurrer,  al- 
though the  agreeraent  contains 
conditions  precedent,  averment  of 
the  performance  of  which  would 
have  been  indispensable  on  special 
demurrer.      Varley  v.  Manion. 

363 

5.  1.  To  an  action  for  a  libel  charg- 
ing Plwntiff  with  having,  in  two 
mayoralties,  bought  coals  at  6d. 
a  bushel,  having  sold  them  to  the 
poor  at  id.,  and  having  charged 
tbe  corporation  Bd. ;  thereby 
pocketing  ^.  a  bushel ;  Defend- 
ants pleaded  that  the  Plaintiff  did 
this  in  his  first  mayoralty,  and  in 
his  second  altered  his  charges, 
buying  the  coals  at  6d.,  selling 
them  to  the  poor  at  Sd.,  and 
charging  the  corporation  6^. ; 
Held,  ill. 

2.  The  Court  will  not  award  a 
repleader,  except  where  complete 
justice  cannot  be  answered  with- 
out it.  Goodbume  v.  Boaman 
and  Others.  532 

6.  Averment,  that  the  Defendant, 
who  had  made  a  note  promising 
to  pay  FlaintilF  10/.  fourteen  days 
after  date,  and  had  delivered  it  to 
Plaintiff,  promised,  when  it  was 
due,  to  pay  Plaintiff  according  to 


the  tenor  and  effect  thereof, 
sufficient  on  special  dea 
Bands  v.  Camp.  Pa, 

7.  The  demandant  having  omii 
set  forth  his  pedigree  upi 
count  in  a  writ  of  right,  the 
refused  to  allow  him  to  a 
even  upon  an  affidavit  of  i 
and  that  the  omission  bad 
occasioned  by  tbe  oversight 
experienced  pleader  at  th 
JVorley  v.  Blunt. 

6.  To  a  declaration  on  a  gene 
ceptance  of  a  bill  of  excl 
Defendant  pleaded  that  tl 
ceptance  was  qualified,  an 
according  to 'the  statute  ii 
case  made  and  provided,  i 
acceptance  be  expressed  tl 
accepted  the  bill  "  payabl 
certain  place  only,  to  wit,  ! 
Albany  Street,  that  is  to  sa 
not  otherwise  or  dsevahere .-" 
liff  replied  that  the  acce 
was  a  general  acceptanci 
that  the  Defendant  did  not 
acceptance  express  "  that  I 
accepted  the  bill  payable 
certain  place  only,  in  tnann 
form   as  the    Defendant  h 

Held,  on  a  special  demu 
sufficient  traverse. 

Held,  also,  that  tbe  plea  \ 
have  alleged  that  no  preset; 
for  payment  was  made  i 
place  appointed.     Lyon  v. 

9.  The  mis-statement  of  the  f< 
action  at  the  commencemi 
a  declaration  is  an  irregi 
only,  and  not  fatal  on  spec 
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murrer.      Anderson  and  Another 
V.  Thomas,  Page  678 

10.  1.  In  quare  impedit^  the  ordi- 
nary, unless  he  has  collated,  can- 
not counterplead  the  Plaintiff's 
title  to  the  patronage. 

2.  The  declaration  shews  a  suf- 
ficient avoidance  of  a  living,  if  it 
alleges  that  the  incumbent  ac- 
cepted another  benefice  with  cure 
of  souls,  although  it  contains  no 
allegation  that  the  benefice  held 
by  the  incumbent  was  of  the  value 
of  8/.  Apperlejt/,  Clerk^  v.  Bishop 
of  Hereford.  681 

11.  Declaration  on  bail-bond  set  out 
capias  in  assumpsit  to  take  S.  P,  and 
fV.  P. — the  arrest  of  S.  P. — and 
the  execution  of  a  bail-bond  con- 
ditioned that  S.  P.  should  appear 
to  answer  Plaintiff  in  an  action  of 
assumpsit : 

Held,  not  such  a  discrepancy 
between  the  capias  and  condition 
of  the  bond  as  to  be  objectionable 
on  general  demurrer.  Grottick  v. 
Phillips  and  Others.  721 

12.  In  replevin^  the  general  plea  de 
injuridy  &c.  held  proper  after  an 
avowry  that  Plaintiff  was  an  in- 
habitant of  the  parish  ;  rateable 
to  the  relief  of  the  poor  in  respect 
of  occupation  of  a  tenement  in 
the  parish;  that  a  poor  rate  was 
made  and  published,  in  which 
Plaintiff  was  rated  at  11. ;  that  De- 
fendant, as  collector,  gave  him 
notice  thereof  and  demanded  pay- 
ment, which  Plaintiff  refused; 
that  he  was  thereupon  summoned 
to  appear  at  a  petty  sessions, 
where  he  appeared  and  shewed 


no  cause;  whereupon  a  warrant 
under  the  hands  and  seals  of  two 
justices  was  directed  and  deli- 
vered to  Defendant  to  distrain 
Plaintiff's  goods,  which  Defend- 
ant therefore  avowed  and  prayed 
a  return.     Dardons  v.  Selby. 

Page  756 

POOR. 

Where  a  party,  having  no  stock  in 
trade,  is  rated  as  an  inhabitant 
of  a  parish,  his  remedy  is  by  ap- 
peal to  the  quarter  sessions.  Re- 
plevin docs  not  lie  for  a  distress 
under  such  a  rate.  Marshall  y» 
Pitman.  595 

PRACTICE. 

See  Amendment.     Bail,  l,  2. 
Evidence,  10. 

1.  The  Court  refused  to  restrain  the 
Defendant's  attornies  from  acting 
in  the  cause,  on  the  ground  that 
they  had  obtained  a  knowledge  of 
the  Plaintiff's  case  in  the  course 
of  a  Chancery  suit,  in  which  they 
had  been  acting  in  conjunction 
with  the  Plaintiff,  and  in  which 
the  Defendant  had  no  interest; 
the  Defendant's  attornies  depos- 
ing, that,  in  that  suit,  they  acted 
also  for  the  Defendant.  Grissell 
and  Others,  Executors  of  W.  PetOy 
V.  J.  Peto.  1 

2.  After  a  trial  has  been  had,  the 
Court  will  not  grant  a  venire  de 
novo,  on  an  allegation  that  the 
jury  has  been  convened  by  the 
partner  of  the  Plaintiff's  attorney; 
at  least  without  proof  that  the 
party  who  objects  was  not  aware 

of 


786 


PRACTICE. 


of  the  fact  at  the  trial.    BrumkiU 
V.  Giles.  P^gc  13 

3.  Before  applying  to  Court  to  com- 
pel a  party  to  give  security  for 
costs,  application  should  be  made 
to  the  party.  Adams  v.  Brotvn.  81 

4.  Defendant  put  in  bail  by  affi- 
davit, but  omitted  to  give  four 
days'  notice  of  justification :  Plain- 
tiff having  proceeded  on  the  bail- 
bond,  the  Court  refused  to  stay 
proceedings  upon  an  application 
made  within  twenty  days  after 
justification.     Goddard  v.  Jarvis. 

88 

5.  A  Judge  at  chambers  has  autho- 
rity to  order  costs.  Doe  d.  Pres* 
cott  v.  Roe*  lO^ 

6.  The  Court  will  discharge  a  rule 
for  a  special  jury,  where  it  has 
not  been  duly  acted  on,  and  ap- 
pears to  have  been  obtained  for 
the  purpose  of  delay.  Stanbury 
V.  GiUett.  319 

7.  Fine  allowed  to  pass  without  affi- 
davit on  parchment,  under  what 
circumstances.  WickJtaniy  De- 
mandant;  Foreman  and  IVife, 
Deforciants.  382 

8.  Under  the  rule  of  Michaelmas 
1654f,  S.17*  a  party  has  a  right  to 
amend  after  plea  in  abatement  on 
payment  of  costs,  but  the  Court, 
or  a  Judge,  have  a  discretion  to 
allow  him  to  amend  without  costs. 
WaU  V.  Ltfon.  41 1 

9.  A  distringas  under  2  W.  4.  c.  39. 
must  be  issued  expressly  for  one 
of  two  purposes,  either  to  compel 
appearance  or  with  a  view  to  out- 
lawry; not  in  the  alternative. 
Fraser  v.  Case.  464 


10.  Where  a  sherifT  has  illegally 
arrested  a  Defendant  in  one  action, 
he  cannot  detain  him  in  another. 
Barratt  v.  Price.  Page  566 

1 1.  Affidavit  to  hold  to  bail  for  5QIL, 
for  money  had  and  received  to 
Plaintiff's  use,  and  money  lent  by 
Plaintiff,  without  distinguishing 
how  much  is  due  on  one  account 
and  how  much  on  the  other :  Held, 
sufficient.     Hague  v.  Levi.      595 

12.  Notice  of  trial  given  by  an 
attorney  who  has  omitted  to  tike 
out  his  certificate,  is  irr^ular. 
Patterson  v.  Potoell.  620 

13.  Upon  an  issue  under  the  inter- 
pleader act,  where  money  is  paid 
into  Court  to  abide  the  event,  the 
successful  party  is  not  allowed 
to  take  the  money  out  of  Court 
after  verdict  and  before  judgment. 
Cooper  V.  Lead  Smelting  Com- 
pany. 634 

14.  The  Court  will  not  stay  the  pro- 
ceedings in  a  writ  of  right,  till  the 
costs  of  a  prior  ejectment  for  the 
same  lands  are  paid.  Bawyear  v. 
Boxoyear,  570 

15.  In  assumpsit  for  the  breach  of 
an  agreement  to  sell  an  estate,  the 
Court  refused  to  allow  tlie  Defend- 
ant to  select  certain  of  several 
allegations  of  damage  contained 
in  a  single  count,  and  pay  money 
into  Court  on  those  particular  alle- 

'gations.     Hodges  v.  Lord  Litch- 
fdd.  71s 

PREROGATIVE. 
See  Executor,  2. 

PRIN- 


I'URCHASER. 


REPLEVIN. 
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PIIINCIPAL  AND  AGENT. 

U  Defendant,    an    auctioneer,  was 

employed  by  C.»  a  person  in  em- 

-  barrassed  circumstances,  to  sell 

,.hii property;  Defendant  sold,  and 

paid  the  proceeds  to  C.'s  order: 

C  having  shortly  aflerwards  been 

declared  insolvent ;  Held,  that  the 

Defendant  was  not  liable  to  C.'s 

assignee,  although  the  Defendant, 

when  he  sold  the  property,   was 

aware    of     C.s    embarrassment. 

fVhilef  Assignee  of  Catlings   In- 

soluerU,  v.  Bartlett.         Page  378 

^,  Hardman  v.  fVillcock,  S.  P.     382 

PROVISIONAL  ASSIGNEE. 
See  Bankrupt,  3. 

PURCHASER. 
B.  after  marriage  having  made  a 
settlement  on  his  wife,  obtained 
from  the  trustees  the  title  deeds 
of  the  property  settled,  and  de- 
posited them  with  a  banker  as  a 
security  for  money  advanced : 

Held,  that  the  banker  was  not 
a  purchaser  within  the  27  Eliz. 
€.  4.  «.  2.,  and  that  the  trustees 
were  entitled  to  recover  the  deeds. 
Kerrison  and  Another  v.  Dorrien 
and  Others.  76 


QUARE  IMPEDIT. 
See  Pleading,  10. 
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REGULiE  GENERALES,  442. 

663. 

RELEASE. 
See  Pleading,  3. 

REMAINDER. 

Lands  were  settled  by  deed  in  tail 
male,  on  such  person  as  at  the 
decease  of  T.H.  should  be  the 
second  son  then  living  of  T.H. 
and  A.H.;  and,  for  default  of 
such  issue,  to  the  third,  fourth, 
and  so  on,  (other  than  and  except 
the  eldest,)  in  like  manner;  for 
default  of  such  issue,  to  the  eldest 
or  only  son  in  tail  male ;  and,  for 
default  of  such  issue,  to  T.H,  in 
fee.  r.f/.  died  in  1766,  leaving 
four  sons.  P.,  C,  T.,  and  J.  —  P. 
died  in  1770,  an  infant,  without 
issue ;  C  in  1829,  without  issue  ; 
T.  in  1783,  without  issue. 

Upon  a  suit  instituted  after  the 
death  of  C-  Held,  that  in  the 
events  which  had  happened,  J, 
took  an  estate  tail  under  the  set- 
tlement.    Hatokins  v.  Hawkins. 

Page  765 

REPLEVIN. 

Defendant  having  only  a  defeasible 
title  demised  to  Plaintiff  for  years ; 
before  the  first  quarter's  rent  was 
due.  Plaintiff  was  evicted  by  title 
paramount  to  Defendant's,  and 
remained  out  of  possession  for 
some  weeks ;  he  then  entered 
again  under  a  new  agreement  with 
the  person  who  had  evicted  him 
by  title  paramount : 

3  F  Held, 


8S  SHERIFF. 

Held,  that  Defeodant  was  not 
entitled  to  dUtrain,  and  that  the 
eviction  might  be  given  in  evi- 
dence on  ihe  issue  of  non  tenuit. 
Hopcrnji  ».  Keyt.  Page  6 1 S 

REVOCATION. 

Set  Office. 


SEQUESTRATION. 
See  Annuity. 

SHERIFF. 
See  Wahhant  of  Attorney. 
A  ^eriff,  who  has  seized  goods  under 
Sifi-Jd.,  and  has  sold  and  delivered 
them  after  a  secret  act  of  bank- 
ruptcy cotnmttted  by  the  Defend- 
ant, but  before  a  cominisEion  issues 
against  him,  is  liable  in  trover  to 
the  assignees  under  the  cora- 
inisston.  Balme  and  'Olken,  At- 
ii:;nee*  of  Bankkart  and  Benton, 
Banlcrupti,  v.  Hulton  and  Othert. 
♦71 

SPECIAL  JURY. 
See  Practici,  6. 


TAXES. 
See  Bond. 


TRADING. 
Sec  BankropT)  1. 


WARRANT  OF  ATTORNEY. 


TRAVERSE. 
See  Pleading,  S. 

TRESPASS. 
See  Landlohd  axd  Tcsiant,  2 

TROVER. 
See  SuBKiFr. 

TRUSTEE. 
A  fine  may  be  levied  by  a  irustc 
substituted  for  a  missing  trust* 
under  6  G.4.  c  74.  *.  5.  Jacin 
Demandant  i  Ward  and  IFj 
Comueei.  Poge  3 

TURNPIKE. 
Where  two  persons  fill  the  office 
clerk  to  the  trustees  of  a  turnpi 
road,  both  mutt  join  in  executi 
a  contract  on  the  part  of  I 
trustees,  under  3  G.4.  c.126-  t-i 
Belt  and  Head  v.  Nuon  a 
Daviton.  3 


VARIANCE. 
See  Pleading,  II. 


WARRANT  OF  ATTORNEY 

See  Evidence,  11. 

].  A  warrant  of  attomer  not  fii 

pursuant  to  3G.4.  c.S9.  t.2. 


ll-Ull^ 


WARRANT  OF  ATTORNEY. 


789 


not  void  geDerally,  but  only  as  | 
against  an  assignee  under  a  valid  1 
commission  of  bankruptcy. 

*1.  The  sheriff  is   liable  tp   an 

action  for  not  selling  under  a^. 

fa.   with    reasonable    expedition. 

Airtton  v.  Davis.  P^S^  740 


WITNESS. 

See  Evidence,  7,  8. 

WRIT  OF  RIGHT. 

See  Practice,  14.     Evidence,  9. 
Pleading,  7- 


END  OF  VOL.  IX. 
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